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gage fur  S  130,000  anJ  lo  issue  now  $30,300  In  5  per  cent  forty-year 
gold  bonda  to  be  secured  tliereby 248 

Kmilh.  J.  frank.  Complaint  of,  as  individual  and  attorney  for  property 
ownerB,  against  International  Railway  Company  and  Buffalo,  Lock  port 
and  Rochester  Railway  Company,  alleging  inadci|iiafe  station  tuidlities 
at  a  street  intersection  in  Ijockporl 385 

Soutli  Shore  Gas  Company,  Petition  of,  tor  approval  of  a  pas  franehise 
from  the  town  of  Islip,  and  also  for  approval  of  a  projmscd  Ivnse  of 
said  franchise  by  petitioner  to  the  Suffolk  Gas  and  Kli-ctric  Light 
company  193 

Sprague,  J,  Ernest,  Petition  of,  for  leave  to  operate  an  auto  hu»  stage 
route  in  tho  city  of  Batavia,  running  to  the  villages  of  LeRoy  and 
Attica  166 

State  Commission  of  Highways,  Petition  of,  as  to  alteration  in  which 
State  Highway  No.  6551  crosses  the  Albany  and  Susquehanna  Railroad, 
leased  to  and  operated  by  the  Delawsre  and  Hudson  Company  in  the 
town  of  Diianesburgh.  Schenectiidy  poiinly 379 

L^leter  and  Delaware  Railroad  Company,  Petition  of,  for  approval  of  its 
mileage  book  rate  303 

L^ion  Springs  Light  and  Power  Company,  Application  of,  for  leave  to 
issue  $25,1)00  6  per  cent  bonds 270 

Watcrford,  village  of,  In  the  matter  of  complain!  of,  against  New  York 
Telephone  Company,  and  American  Telephone  and  Ti'lcgraph  Company 
as  to  rates  237 

Watervliet,  city  of,  In  the  matter  of  complaint  of,  against  New  York 
Telepbone  Company  as  to  rates 237 

Wellsvllle  and  Buffalo  Rnilroad  Corporulion,  Petition  of,  for  authority 
to  issue  S850.(W0  common  capital  stock 340 

Woodruff  Holcl  Company  of  Watertown.  Complaint  of,  against  Xew  York 
Telephone  Company  as  to  connecting  thirty  additional  telephone  instru- 
ments to  the  private  exchange  in  the  Xew  Woodruff  Hotel  in  Water- 
town,  and  as  to  rates 368 

STATE  INDUSTRIAL  COMMISSION 
Avanzato,  Jtaria,  and  Others,  for  death  of  Vincenzo  Avanzafo,  v.  Erie 

Railroad  Company,  Employer  414 

Benson,  Bernard,  v.  Stephen  Penney,  Employer;   London  Guarantee  and 

Accident  Company,  Insurance  Carrier  4fl2 
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Berger,  Lillian,  Alleged  Widow,  and  Utiiers,  for  deatli  of  Jacob  Burger, 
V.  Sliadlioldt  Itlanufacturing  Uumpany,  Employer;  Globe  Indemnity 
Company,  Initurauce  Carrier   4B0 

Bredou',  Ernest,  v.  Nuiiglitin  Si  l^umpany,  Empluyer)  Zuricli  lleneral 
Accident  and  luauratice  Citmpaiiy,  Ltd.,  Insurance  Carrier 437 

Brown,  Fred  D,,  v.  Lebigli  \' alley  Railroad  Company,  Employer 421 

Canlun,  William  L.,  v.  Eugene  h'.  Bender,  Employer;  .Etna  Life  lusur- 
anee  Company,  Insurance  Carrier  -. 484 

Cobb,  William  B.,  v.  Library  Bureau,  Employer;  -Etna  Life  Insurance 
Company,   Insurance   Carrier    41S 

Cook,  ilargaret,  for  death  of  Frank  J.  Cook,  v.  New  York  Central  and 
lludsiin  River  Railroad  Company,  Employer  and  Self-inaurer 4flfl 

Cowen,  Eoee,  and  Others,  for  death  of  Jolin  Cowen,  v.  Cuwcn'ii  New  8hirt 
Laundry,  Inc.,  I^^mployer;  Exchange  Mutual  Indemnity  Insuranoe  Com- 
pany, Insurance  Carrier   481 

Dobronolskl,  John,  v.  Lehigh  Valley  Railroad  Company,  Employer  and 
Self-insurer   477 

Dollard,  Dennis,  v.  Transit  Development  Company,  Employer  and  Self- 
insurer  449 

Eldridge,  Gertrude  I.,  and  Others,  for  death  of  William  I-^ldridgc.  v.  Kndi- 
cotf,  Johnson  &  Co.,  Employers;  Employers*  Liability  Assurance  Cor- 
jioration,  Ltd.,  Insurance  Carrier 446 

Fidele,  Tony,  v.  Erie  Railroad  Company,  Employer 454 

Fitzpatrick,  Mary,  and  Olliers,  for  death  of  Alfred  A.  Fitsipatrick,  v. 
Blackall  &,  Baldwin  Company,  Employer;  The  Tmvelers'  Inuuranee 
Company,  Insurance  Carrier   466 

Flori,  JImmie,  v.  James  Stewart  &  Company,  Inc.,  Employer;  London 
Guarantee  and  Accident  Company.  Inniirance  Carrier 603 

Fowler,  Clinton  U.,  v.  Risedorph  Bottling  Company,  Employer;  Zurich 
General  Accident  and  Liability  Insurance  Company,  Ltd.,  Insurance 
Carrier 404 

Franktana,  Frank,  v.  Erie  Railroad  Company,  Employer 426 

Gargano,  Annautonia,  and  Another,  for  death  of  Anialo  Gargano,  v.  Tlie 
Delaware,  Lackawanna  and  Western  Railroad  Company,  Employer  and 
Self-insurer 452 

Gilchrist,  ^klary  C.,  and  Others,  for  death  of  Timothy  A.  Gilchrist,  v.  The 
Brooklyn  Heights  Railroad  Company,  Employer 400 

Griffiths,  Joseph,  v.  American  Bitumastic  Enamel  Company,  Employer; 
Travelers'  Insurance  Com|)any,  Insurance  Carrier 420 

Hai^ford,  John  L.,  v.  Veeder  £  Brown,  Employers;  Lumber  Mutual 
Casually  Insurance  Company,  Insurance  Carrier 472 

Harrison.  Eva.  and  Others,  for  death  of  William  Harrison,  v.  American 
Cooperage  Company,  Inc.,  Employer;  Zurich  General  Accident  and  Lia- 
bility InHurance  Company,  Ltd.,  Insurance  Carrier 402 

Beam.  Thomas,  v.  State  of  New  York,  Department  of  Public  Works 448 

Hiers,  Eugene  N,.  v.  John  A.  Hull  Company.  Employer;  Zurich  General 
Accident  and  Liability  Insurance  Company,  Insurance  Carrier 456 

Hubinak,  Rva.  and  Others,  for  the  death  of  Johann  Hublnak.  v.  Endicott, 
Johnson  t  Co.,  Employer;  Employers'  Liability  Assurance  Corporation, 
Ltd.,  Insurance  Carrier  S07 
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KellM,  Joseph,  y.  Lebigh  Valley  Railroad  Company,  Employer 434 

Kieman,  Annie,  for  death  of  John  Kiernan,  v,  William  C.  Scbermerliorn, 
Est.,  Employer;  UDited  States  Casualty  Company,  iDsurance  Carrier.  .   483 

Klein,  Samuel,  v.  Stoller  &  Cook  Company,  Employers;  AletropoUtan 
Mutual   Liability  Insurance  Company,   I nsuranre  Carrier 440 

Kobyra,  Enoch,  v.  B.  V.  AJiimd,  Kmpluyei;  Zurich  General  Accident  and 
Liability  Insurance  Company,  Ltd.,  Insurance  Carrier 491 

Kramer,  Conrad,  r.  William  Schalk,  Employer 444 

La  Fleur,  Hanrietle,  for  death  of  Henry  La  Fteiir,  v.  G.  M.  Wood,  Jr., 
Employeri  Globe  Indemnity  Company,  Insurance  Carrier 405 

Liberty,  Tony,  v.  Ijeliigli  \'a]lcy  Railroad  Company,  Employer  and  Self- 
insurer  493 

Ludwig,  Elizabeth,  and  Others,  for  death  of  Herman  Ludwig,  v.  M.  Groh's 
Sons,  Employer^  Brewers'  Indemnity  Insurance  Company.  Insurance 
Carrier   426 

Marlioffer,  August,  v.  Alexander  Marhoffer,  Employer;  Zurich  General 
Accident  and  Liabilily  Insurance  Company,  Insuranee  Carrier 438 

Markell,  Harry  L.,  v.  Daniel  Green  Folt  Shoe  Company,  Inc.,  Employer; 
American  Slutual  Compensation  Insurance  Company,  Insurance  Carrier.  487 

Harks,  Cliarles,  v.  Henry  llouer  &  Son,  Employer;  Zurich  General  Acci- 
dent and  Liabilily  Assurance  CovporatloD,  Ltd.,  Insurance  Carrier, . . .  494 

McCabe,  Florence  A.,  and  Another,  for  Jealh  of  A'alorous  C.  McCal)p,  v. 
The  Brooklyn  Heights  Railroad  Company,  Employer  and  Self- in  surer. .  407 

McXally,  Cliarles,  v.  Diamond  Mills  I^iper  Company,  Employer;  Employ, 
ers'  Mutual  Insurance  Company,  Insurance  (Carrier 431 

McNamara,  Marguerite,  and  Another,  for  death  of  Lawrence  KIcXamara, 
V.   New    York   Consolidated    Railroad    Company,    Employer    and   Self- 

iMinnaugh,  Thomas,  v.  Brooklyn  Union  Gas  Company,  Employer  and  Self- 
insurer  406 

Moss,  Elisabeth,  for  death  of  Joseph  Moss.  v.  Ames  Iron  Works,  Em- 
ployer; ^tna  Life  Insurance  Company,  Insurance  Carrier 464 

Neuner,  John  G.  R.,  v.  Adolpli  Hanschman,  Employer;  Zurich  General 
Accident  and  Liability  Insurance  Company.  Ltd.,  Insurance  Carrier..   419 

Nitts,  Edward,  v.  T-ehigh  Valley  Railroad  Company,  Employer 435 

Onotrio,  Guiseppa  D.,  Mother,  and  Teresa  Napolitano,  Sister,  for  death 
of  Marie  Napolitano,  v.  Abraham  Baratz,  Employer;  Globe  Indemnity 
Company,   Insurance   Carrier    47fi 

Pellegrino,  Joseph,  v.  Hans  Skowfoe,   Employer 417 

Petermann,  Emil,  v.  William  Steiner  Sons  k  Co.,  Employer;  Zurich  Gen- 
eral Accident  and  Liabilily  Insurance  Company,  Ltd.,  Insurance  Carrier.  458 

Pirk.  Ernest,  v.  Buffalo  Forge  Company,  Employer;  Tlie  First  Mutual 
Liability  Insurance  Company  of  Xew  York,  Insurance  Carrier 492 

Porter,  Florence  E.,  and  Another,  for  death  of  Bartlett  Porter,  v.  Rem- 
ington Arms  and  Ammunition  Company,  Employer;  Employers'  Lia- 
bility  Assurance  Corporation,   Ltd.,   Insurance   Carrier 489 

Piisch,  Car),  v.  Ignatius  Sawmiller,  Employer;  TravelerB'  Insurance  Com- 
pany, Insurance  Carrier  442 
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Boae,  Stella,  aod  Another,  for  death  of  Harold  B.  Sobo,  v.  Erie  Railroad 
Company,  Employer  and  Self-insurer 604 

SaTera,  Julia,  for  death  of  Edward  Sayera,  Ht.,  v.  Ogdensburg  Power  and 
Light  Company  and  Others,  Employers;  Utilities  Mutual  Assurance 
Company  and  other  corporatiooa,  Insurance  Carriers 393 

Scalisco,  Guiseppe,  v.  Utica  Steam  and  Mohawk  Valley  Cotton  Mille. 
Employer;  American  Mutual  Compensation  Insurance  Company,  InsUT- 
anc«  Carrier  501 

Sloat,  Maude  J.,  and  Minor  Son,  for  death  of  Warren  Sloat,  v.  Rochester 
Taxicab  Company,  Employer;  London  Guarantee  and  Accident  Com- 
pany, Insurance  Carrier   469 

Spalone,  Tooey,  v.  Lehigh  Valley  Railroad  Company,  Employer  and  Self- 
insurer  405 

SurgesB,  Joseph  J.,  v.  The  Jewett  Refrigerator  Company,  Employer; 
American  Mutual  Compensation  Insurance  iCompany,  Insurance  (Car- 
rier     411 

Uhl,  Klatilda,  for  death  of  John  Uhl,  v.  Guarantee  Construction  Company, 
Employer;  The  United  States  Fidelity  and  Ouarantee  Company,  Insur- 
ance Carrier  479 

Valente,  Gaspare,  v,  Lehigh  Valley  Eailroad  Company,  Employer 4fil 

VVineski,  Mary,  and  Others,  for  death  of  Stanislaw  Wineski,  t.  Southern 
PaciRc  Railroad  Company,  Employer 412 

\Vinkless,  James,  v.  Lehigh  Valley  Railroad  Company,  Employer  and  Self- 
insurer  , 600 

VVynne,  Margretta,  for  death  of  Harry  F.  Wynne,  t.  Erie  Railroad  Com- 
pany, Employer  and  Self-insurer 604 

ATTORNEY-GENERAL 

Constitution,  Construing  section  1  of  article  11  of  State  Constitution,  aa 
to  whether  there  is  now  a  "  time  ol  war  "  so  as  to  authorize  the  Secre- 
tary of  State  to  carry  into  effect  the  provisions  of  the  Election  Law  for 
the  benefit  of  electors  in  the  actual  military  service  of  the  State  or  of 
the  United  States   539 

Highway  Law,  Construing  certain  sections  thereof  as  amended  by  chapter 
57S.  Laws  of  1916,  relative  to  the  improvement  of  city  streets  where 
State  aid  has  been  granted 526 

Military  Law,  section  245,  Construction  of,  relative  to  certain  salaries 
while  in  active  service   610 

Plattsburg,  Battle  of,  In  the  matter  of  construing  the  act  enlarging  the 
powers  of  the  Commission  appointed  to  provide  for  the  celebration  of 
the  centenary  thereof  623 

Tax  Law,  Construction  of,  relative  to  soldiers'  pensions  payable  by  the 
United   States  Government  to   their  widows 514 

Village  Law,  Construction  of,  relative  to  printing  notices  of  an  annual 
village  election  and  of  any  proposition  to  be  voted  upon  thereat 616 

Workmen's  Compensation  Law,  Constructions  of  sections  2  and  3  tliereof, 
relative  to  the  ^ect  of  the  amendment  of  that  law  under  chapter  622 
of  the  Laws  of  1916,  as  to  employees  of  the  State  or  municipal  or  other 
political  subdirisions  thereof 519 
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COMPTBOLLER  UIK 

Conserration  Law,  aection  104,  and  Domestic  Relations  Ejiw,  section  19, 
together  with  certain  sections  of  the  Education  Law,  Public  Officers  Iaw 
aod  Town  Law,  in  relation  to  examination  of  a  bill  rendered  by  town 
clerk 684 

County  Law,  sections  140,  142  and  145,  also  provisions  of  Highway  Law 
and  Town  Law,  relative  to  interest  on  town  funds,  duty  of  supervisor 
in  regard  to  town  moneys 500 

County  Law,  section  19,  authority  of  board  of  Bupervisora  to  publish  pro- 
ceedings    674 

County  Law,  section  10,  and  Tax  Law,  section  290,  as  to  excessive  and 
erroneous  tax,  authority  of  board  of  supervisors  to  refund 582 

County  Law,  section  120,  and  Town  Law,  section  141,  as  to  authority  of 
towns  to  borrow  temporarily  to  meet  a  deficiency  in  the  dog  fund fiS2 

Education  Law,  sections  433,  434,  435  and  430,  and  County  Law,  section 
10,  as  to  erroneous  return  by  school  tax  collector 660 

Highway  Law,  section  142,  as  to  authority  of  county  treasurer  to  borrow 
money   680 

Poor  Law,  sections  13,  23  and  27,  as  to  management  of  poor  fund,  how 
expended  600 

Public  Health  Law,  section  20,  compensation  of  town  boards  of  health 578 

Piibiic  Officers  Law,  section  67,  town  of  Islip,  N.  Y.,  In  the  matter  of 
trustees  of  town  land  and  their  diaburftements 581 

Town  Law,  section  171,  oa  to  expenses  of  members  of  the  board 5S4 

Town  Law,  section  133,  as  to  town  finance,  audit  certiScates  thereof,  and 
interest  on  claims  576 

Town  Law,  sections  SS,  133  and  170,  as  to  trareling  expenses  of  justices 
of  the  peace  575 

Town  Law,  sections  133,  164  and  203,  in  tlie  matter  of  lighting  districts, 
electric  light  contracts  and  payment  of  claims 509 

Town  Law,  sections  131,  340  and  341,  In  the  matter  of  town  hall,  duties 
of  supervisor  as  to  management  and  control £71 

Village  Law,  sections  52,  81  and  102,  as  to  form  and  publication  of  treas- 
urer's report  572 

Village  Law,  sections  41  and  101,  relative  to  disposition  of  surplus  funds 
and  as  to  qualifications  of  voters  at  village  elections 584 

EDUCATION  DEPARTMENT 

Alvord,  Mrs.  Fred  H.,  Appeal  of,  from  determination  of  State  Teachers' 
Retirement  Fund  Board  rejecting  her  application  for  retirement 015 

Baker,  Clark  N.,  and  E.  Taber  Caldwell,  Appenl  of.  from  the  certain 
action  of  a  district  meeting  in  union  free  school  district  Xo.  5,  town  of 
Pawling,  Dutchess  county   003 

Barringer,  Alice  M.,  Appeal  of,  in  relation  to  her  contract  to  teach  the 
school  in  district  No,  8,  town  of  Ghent,  Columbia  county 699 

Barry,  David  F.,  Appeal  of,  from  certain  acts  of  the  trustee  of  school  dis- 
trict No.  0,  town  of  Saranac,  Clinton  county 807 

Bnrch,  K  D.,  and  Others,  Charges  against,  as  members  of  the  board  of 
education  of  Union  Free  ^chool  District  No.  1,  town  of  Long  Lake, 
Hamilton  county  020 
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Clinton,  town  of.  Appeal  from  proceedinga  of  the  annual  meeting  tield  in 
school  district  No.   13   Qll 

Conger,  Ethel  M.,  Appeal  of,  from  decision  of  Henry  P.  Emerson,  super- 
intendent  of  education  of  the  city  of  Buffalo 616 

Embling,  Arthur  O.,  Appeal  of,  from  proceedings  of  the  annual  district 
meeting  of  district  Nd.  7,  town  of  Wheatland,  Monroe  count; 621 

Flanders,  Daniel,  Appeal  of,  from  refusal  of  the  board  of  education  of 
onion  free  school  district  No.  1,  town  of  Earrietstown,  Franklin  county, 
to  establish  a  branch  school  at  Follcnsbee  Pond  in  said  district 623 

Flint,  Orin  Q.,  Appeal  of,  from  proceedings  of  annual  meeting  in  Union 
Free  School  District,  No.  2,  town  of  Athens,  Greene  county 614 

t<eon,  town  of,  Appeal  from  proceedings  of  the  annual  meeting  held  in 
school  district  No.  8  60fl 

Murphy,  Anna  M.,  Appeal  of,  from  the  determination  of  the  State  Teach- 
ers' Retirement  Fund  Board  rejecting  her  application  for  retirement,  .  608 

Nye,  Clayton  T.,  and  Another,  Appeal  of,  as  trustees  of  school  district 
No.  1,  town  of  Great  Valley,  Cattaraugus  county,  relative  to  employ- 
ment of  Clarabel  E.  Bargy  as  teacher 596 

Tappen,  Willtnm,  Appeal  of,  from  election  of  trustee  in  district  No.  11, 
town  of  Thompson,  Sullivan  county 612 
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Seeratuy  to  Govmbot William  A.  Orr. 

CoudmI  to  GoveiaU' Fraaklin  B.  Lord. 

Adjutant-Oanen] Louis  W.  Stotetbuiy. 

Military  &eecet«ry  to  Gormiw. Lorillftrd  Spenoer. 

Exeeutire  AutUtor Omh^  A.  Glynn. 

£meutiv!  hep^  AagJBtuit  Owen  L.  Potter. 

Engroner  and  Record  Clerk. Oeorge  B.  Oravei. 

Ai^Miatment  Clerk    Edgar  L.  Murlin. 

Requimtion  Clerk Joba  A.  Waldron. 

Notary  Clerk. Joseph  A.  Wisely,  Jr. 

Attendant William  J,  LatDbom. 

LiEUTENAHT-GoTBitiiOK E^wird  Sdioencok. 

Sbcsbtart  or  Stati Francis  M.  Hugo. 

Deputy  Secretary  o(  Btate Addison  B.  Parker. 

Second  Deputy  Secretary Charles  W.  Tatt. 

CoMiTROLLiR Eugene  M  fravts. 

Deputy  Comptroller Wairea  I.  Lee. 
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Broadway) William  Boardman. 

Amitant  Deputy  Comptroller Edward  P.  Kearney, 

Aamstant  Deputy  Comptroller Charies  H.  Mullens. 

Tkeahuber James  L.  Wells, 

Deputy  Traasurer James  J.  Hamilton. 

Canhier Floyd  W.  PoweU. 

Assistant  Cashier John  J.  Caldwell. 

Auditor  and  Paying  Teller Isaac  Blauvelt. 

Accountant  and  Transfer  Officer. Ellsworth  Crura. 

ATTOSNEr-GBKBBAL. Egburt  E.  Woodbury. 

First  Dqjuty Merton  E.  Lewis. 
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Third  Deputy. George  A.  Fisber. 

Deputy TVonklin  Kennedy. 

Deputy Wilber  W,  Chamben 

Deputy. Claude  T.  Daws*. 

Deputy Edward  G.  Griffin. 
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Deputy Clurles  M.  Stem. 

Dqnity Alaxaodef  T.  Selkiric. 

Dcfxi^ Ffank  K.  Cook. 

Deputy Alfred  L.  Becker. 

Deputy £.  Clarence  Aiken. 

D^Hity Edmund  H.  Lewi^. 

Deputy James  S.  Y.  Irins. 

Deputy Eldword  J.  Mone. 

Deputy Gordon  G.  Harris. 

D^uty Auson  Gctmon, 

Deputy larael  Belanger. 

Deputy Jamea  T.  Cross. 

Deputy. Harold  J.  Hinnutn. 

Deputy  [d  Court  of  Claims  Bureau M.  H.  Quirk. 

Deputy George  L.  Meade. 

Deputy Harry  W.  Eble. 

Deputy Arciiie  C.  Ryder. 

loTestigator  of  Claims.. M.  Vincent  Ryan. 

CSiief  of  Land  Bureau Edward  H.  I,eggett 

Attorney  in  Court  of  Claima Joaepb  P.  Coughlin 

ODDservation  Department  Bureau: 

Deputy A.  Frank  Jenks. 

Asaiatant  Deputy William  T.  Moore. 

Aniatant  Deputy T.  Paul  McGaDDOii. 

Aadatant  Deputy Blaine  F.  Sturgis. 

Examiner  of  Titles Burton  H.  Loucki. 

Law  Librarian Artliur  J.  Smith. 

Hew  York  Office  (299  Broadway): 

Deputy Leonard  J.  Obermeier 

Deputy. Robert  S.  Conklin. 

Deputy Elarello  La  Guardii. 

Deputy Edgar  Bromberger. 

Deputy Charles  J.  Maeooc. 

Deputy Israel  L.  Leorrier. 

Deputy Morris  S.  Schector. 

Deputy Robert  P.Beyer. 

Statb  Gmqinber  and  Sobtstor Frank  M.  Williams. 

Deputy  Engineer  and  Surveyor William  B.  Landredth 

Special  Deputy  Engineer Dwight  B.  La  Du. 

Cliief  Clerk Roy  G.  Rnch. 

ConRdential  Assistant George  W,  Codwise. 

Eastern  Division  Engineer George  D.  Williams. 

Middle  Division  Engineer Guy  Moulton. 

Weatem  Divisba  Engineer Friend  T.  Willisma. 

CoMHissiOHBB  OF  AoRicnt.TUBB Charies  3.  Wilson. 

Deputy  Comraismoner, Harry  B.  Winters. 

Deputy Stanton  C.  Sharer. 

Agentincha^e,N.Y.  City  (17  Battery  Place).  Henry  Kracke. 

Agent  in  charge,  Buffalo C.J.  Stanhart. 

Counsel George  L.  Flandert. 
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Stais  AioamcT Lewi*  F.  PJldier. 

Deputy  SUte  Arehileet Charles  A.  Susadorff. 

AMuUDt  Deputy  Architect Thomu  M.  Newtock. 

StrPBRiHTaNDSNT  o*  Banks Eugene  Lamb  Riehank. 

Pint  Deputy George  I.  Skiimer. 

Seoond  Deputy Ouernsey  R.  Jewett. 

niid  Deputy Frauk  a  Kenyca. 

Chief  Clerk. Vwuit. 

Statb  Boamu  or  Chautim. 

Secietury Dr.  Chac.  H.  Johnaon. 

SuperinlttideDt  State  imd  Alien  Poor Robert  W.  Hill. 

FucAL  ScnsTtaoB  of  Statb  Chautibb William  A.  Mallwy,  Jr. 

Deputy Chariee  H.  Armatage. 

Seoond  Deputy ThomH  H.  Lee. 

Chief  Clerk William  A.  Dardsae. 

Si  ATI  Civil  Sbbticb  CouuiesiON. 

Comminjooer William  Oorbam  ffice. 

CommiMioner Willard  D.  McKiostry. 

Cgmmiaioner Samuel  H.  Ordw&y. 

Secretary John  C.  Birdseye. 

AnietaDt  Secretary George  R.  Hitchcook. 

Chief  Euminer Harold  N.  Ssxton, 

Court  or  Claihs. 

Presiding  Judge Fred  M.  Ackarson. 

Judge. Thomas  P.  Fennell. 

Judge William  W.  Webb. 

Judge Charlee  R   Paris. 

Judge William  D.  Cunningham. 

Clerk Frederick  D.  Colson. 

CONUaVATION  CoHHrasiOH. 

Commisdoner George  D.  Pratt. 

Deputy  Commisnoner Alexander  Macdonald. 

Secretary Augustus  S.  Houghton. 

Assistant  Secretary John  J.  Farrell. 

Bdbiad    or    Marwb     FmsBaiBS    (New  York    office    Canservatioii    Commisdon, 
Times  Building,  Timei  Squ&re). 

Supervisor Dayton  Hedgea. 

Deputy  Supervisor Daniel  P.  Fogarty. 

Rmhkts  or  THB  UitivBunr. 

Chancellor Pliny  T.  Sexton,  LL.B.,  LL.D., 

Vice-Chancellor Albert     Vander     Veer,     M.D., 

M.A..  H».D.,  LL.D.,  Albany. 

Regent. C.  B.  Alexander,    M  A.,   LL.B., 

LLD.,  Ut.D.,  Now  York. 
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RiQiNiB  or  THi  UNirBBBiTT — CotOinuti. 

JUgeot Chester  8.  Lord,  M.A.,  LL.D., 

New  York. 
Regent William      Nottingham,     M.A., 

Ph.D..  LL.D.,  SyracuBe. 

RefCSDt William  Bern,  Brooklyn. 

Regent Walter    Guest    KeUogg,    B.A,. 

OgieoBbarg. 
Regent. , Fnodi    M.  Carpeater,   Mount 

Regent. Abram  I.  Elkus,  LL.B  ,  D.C.L., 

New  York. 

Regent. Adelbert  Moot,  BuSaio. 

Regent. John  Moore.  Elmira. 

R^ent Jamea  Byrne,  New  Yoric 

CouMieaioNER  or  Euucation John  H.  Finley, 

First  Amistoiit  Cominiseioner Augustus  B.  Downing. 

Second  Assistant  CommiisioDer Charles  F.  Wheelook. 

Third   AsnstauC  CommiaaioDer  *nd   Deputy 

Gotnmtasio.ier Thonis  E!.  Fiit«can. 

Counael Frank  B.  Gilbert. 

Chiefs  oi  Divisions: 

Admioistratiou   Division George  M.  Wiley. 

Attendance  Division Jamee  D.  Suilivan. 

Education  Extension  Divwioa. William  R.  Wataon. 

EKamination   Division Harlan  II.  Horner. 

Archivea  and  History  Division. James  A.  Holden  (Direetor), 

Inspection   Division F.ank  H.  Wood. 

Library  3ohool   DiviaioD Frank  K.  Walter. 

Bohool  Ubrary  Division Sherman  Williams. 

Statistical  Division Hiram  C.  Case. 

Visual  Inatruction  Division Alfred  W.  Abrama. 

Department  of  Agricultural  and  Industrial 

Education.. Arthur  D.  Dean  (Director), 

Stats  LiHHARf. 

Director James  I.  Wyer,  Jr. 

Iaw  Librarian John  T.  Fitipatriek. 

SciRNCS  AND  StATB   MdSBUM. 

Director John  M.  Clarke. 

CoHinasioNBR  or  Excibi George  E.  Green. 

Deputy  Cammissionw John  A.  Brown. 

Second  Deputy  Coromissioner Jay  Farrier. 

Stats  Dbpasthbnt  or  Health. 

Commissioner. Herman  M.  Biggs,  M.  D. 

Deputv  CoTnmissioner Unaly  R.  Williams,  M.  D 

Secretary Matthias  Nicoll,  Jr.,  M.  D. 

Executive  Clerk. F.  D.  Beagle. 
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HlOHWAT   DbPABTHENT. 

Contmiauoner  of  HighwAfi Edwin  Duffoy. 

Pint  Deputy H.  Eltiage  Breed. 

Second  Deputy Fred  W.  aarr. 

Third  Deputy B.J.  Rice. 

Secretary Irvine  J-  Moms. 

Auditor. 3.  D.  Gilbert. 

Imodrakcb  Dbpartmbht. 

SuperintendeDt Jeaw  3.  Phillips. 

Rrst  Deputy Henry  D.  Appletan. 

Second  Deputy  (New  York  office,  165  Broad- 
way)    Francis  R.  Stoddard,  Jr. 

Chief  Cleric Edwb  M.  Cadman. 

StatJatician Ciiarlea  S.  Crippeo. 

Actuary Jol»n  S.  Patenon. 

Bureau  Chiefs: 

Aaaenntettt  and  Fraternal  Corporatbna. .  Thomaa  F.  Behan. 

Co-operative  Firo. Oeorge  E.  Merigold. 

Uquidation  Bureau. Frederick  O.  Dunham. 

Rre  Companiea  (New  York  office,    165 

Broadway) Daniel  F.  Gordm. 

Life  Companiea  (New  Y«-k  office,   165 

Broadway) Nelaon  B.  Hadley. 

Casualty    Contpaolee  (New   York  office, 

165  Broadway) Arthur  F.  Saxton. 

Fraternal    Compaaies  (New  York   office, 

165  Broadway) John  E.  Diefendorf. 

Workmen's    CompensatioQ     (New    York 

<^ce,   165  Broadway) H.  E.  Ryan. 

Audit  (New  York  ofSce,  16S  Broadway).  Charles  Hugbce. 
Underwriters'    Association     (New     York 

office,  165  Broadway) Samuel  Deutschbergw, 

ItABOl  Dbparthent  (Administered  by  State  Industrial  Commission). 

Chairauii John  Mitchell. 

Commisaioner James  M.  Lynch. 

CommisHoner Louis  ^lard. 

CommisKoner Eklward  P.  Lyon, 

Commissioner William  H.  H.  R(«era. 

Secretary. Henry  D   Sayer. 

Assistant  Secretary Tictor  T.  Holland. 

First  Deputy  Commissioner  in  charge  of  Bu- 
reau of  Inspection James  L.  Gertion. 

Second   Deputy   Commissioner   in   charge  of 

Workmen's  Compensation  Bureau William  C.  Archer. 

Third    Deputy    Commismoner    in   charge   of 

Mediation  and  Arbitration  Bureau Frank  B.  Thorn. 

Caiiet  Counsel Robert  W.  Bonyng& 

Chief  Statistician. Leonard  W.  Hatch. 

Director  Employment  Bureau Charles  B.  Bamea. 

Manager  State  Inmranoe F.  Spencer  Baldwin. 
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BoABD  or  Law  EIxakihbu. 

PRBJdeat Williftm  P.  Qooddle. 

Seoretary  vid  Tieuonr. FnuUin  M.  Duiaher. 

Bxaminer Frank  Sullivan  Smith. 

State  Hospital  CoHHieaioN. 

Comraieaiooer Andreir  D.  Morgan,  Chainiuui. 

ComniiwioiMr Tocant. 

CommiBaioDer Frederick  A.  HiggiaB. 

SecKUry Ev«ritt  S   Elwood. 

Awirtant  Secretary Lewis  M.  Farringtoo. 

Rbfortbrs. 

Court  of  Appeala J.  Newton  Piero. 

Deputy Alva  3.  Ncwoomb. 

Supreme  Court Jerome  B.  Fisher. 

Deputy FlBtoher  W.  Battnrsliall. 

MiaceUaneaus Joseph  A.  I^waoij, 

Deputy John  T.  Cook. 

State  Probation  CouuisaiON Homer   Fulka,  Presijent, 

Commia^DBr Frank  E.  Wado,  Vice-Presidaot. 

CommiBaioner. Alphonio  T.  Clearnater. 

Commissioner. Edward  C.  Blum, 

Commissioner. E^dmund  J.  Butler. 

Henry  Msjquand. 

John  Huston  Finley.  ex  officio. 

Secrrtary Chartea  L.  Cbute. 

Public  Sbbtiob  Commission,  First  Dibtbiot,   120   Broadway,  New  York  City. 

Commissionar 0'ic:if  S.  Strauss.  Chairman. 

Commissioner Willlurn  Haywood. 

Commissioaer Travis  11.  Whitney. 

Commismoner ,  .  ■. Charles  S.  Hervey. 

Commissionsr Ifenrv  W.  Hod|^. 

Counsel George  S  Coleman. 

Secretary James  B.  Walker. 

Pdbuo  Sbrvics  Cokhission,  Sbconp  Distiuct. 

Commisuoner Seymour  Van  Sants'oord,Cludr'n. 

Commiaaioner Devoe  P.  Hodson. 

Comraisaioner William  Temple  Emmet- 
Commissioner Jame9  O.  Carr. 

OommissioDer Frank  Irvine 

Secretary Frands  X.  Disney. 

OoodmI Lodyard  P.  Hale. 

SupcRiNrB!fPZNT  OF  Pdbuo  Workb William  W.  Wothwspoon. 

Deputy  Suporintondent Henry  D.  Alexand*. 
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SrATi  Tax  CownaaiOHim. 

CommiBnoDer Mwtia  8*ie. 

CammisnoDsi WsJter  H.  Knapp. 

CommiBSioiieT Ralph  W.  Thomu. 

Seoretuy Horaoe  G.  TennBnt. 

Couiuel Chftrlea  H.  McSpan«n. 

Sufi RiH^N DINT  or  Statb  Pbibonb J.  M.  Cuisr. 

CUef  Clerk. Owrge  S.  Weed. 

State  ComawiON  o*  PsiaoHa. 

Heary  SolomAn,  Praddent. 

Ffaak  E,  Wade.    Vice-Preaidtnt. 

JamaE  T.  Murphy. 

Richard  M.  Hurd. 

Mrs.  Sarah  L.  Davenport. 

ConmuBsitKiet Rudolfih   F.  Diadfins. 

Commisaoiier Allan  I.  HoUoway. 

Secretary John  F.  Tremaio. 

Chief  Clak. Philip  G.  Rooaa. 

Statb  Faib  ConnseiON. 

CoramieaioDer Gharlsa  A.  WietiDg. 

GonunisBiouer Edward  B.  Long. 

Commisaioner Calvin  J.  Huson. 

CotnmisioneT W.  Averill  Harrimao. 

Commiuioiwr Fred  B.  Parker. 

CoiiUQia8i<ater   (ex  offido) Edward    Schooieck,  IJeutoiaDt- 

Governor. 

ConnuBaoner   (bz  nfieio) Gharlee  S.  WUbod.  CommisBioner 

of  Agriculture. 

(Ibaltb  OmcBB  PoBT  or  Naw  Yobk Lelaod  C.  Cofer,  M.  D. 

Office  at  Quanuitiae  Station 
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PUBLIC  SERVICE  COMMISSION 

FIRST    DISTRICT      • 


In  the  Matter  of  the  Petition  of  the  Manhattan  Railway 
Company  for  Leave  to  Issue  Bonds  to  the  Face  Amount  of 
$1,000,000  Pursuant  to  the  Tenns  and  Provisiona  of  Its  Con- 
solidated Mortgage  Dated  Tebruary  26,  1890,  for  the  Purpose 
of  Eefunding  a  Like  Amount  of  Debenture  Bonds  of  the  N«w 
York  Elevated  Railroad  Company 

Case  No.  2059 

(Public  Service  CommisHion,  First  District,  February  2S,  191S  ) 

Bond  iM&e  —  rapid  transit  corporations  —  liabilitv  on  bonds  issned  before 

Bond  isene  — rapid   transit  coiporations — redemption  of  bonds  iHOed  for 

capital  porposes. 
Bond  issue — rapid  transit  corporatloni  —  redemption  of  debenture  bonda. 

Bonds  issued  by  the  New  York  Elevated  Railroad  Company  before 
merger  with. the  applicant,  Manhattan  Railway  Company,  are  a  liability 
of  the  latter. 

Where,  upon  the  maturity  of  debenture  bonds  issued  for  capital  pur- 
poses, the  earnings  and  property  of  the  corporatiou  liable  to  discharge  the 
same  are  such  as  not  to  make  them  chai^eable  to  operating  expenses  or 
to  income,  a  new  bond  Issue  will  be  authorized  to  pay  off  said  debentures. 

The  applicant,  Manhattan  Railway  Company,  is  authorized  to  issue 
$1,000,000  4  per  cent  bonds  reserved  under  a  consolidated  mortgage  dated 
■  February  B,  1890,  to  discharge  thirty-year  5  per  cent  debenture  bonds 
tor  the  same  amotmt  issued  Msrch  1,  1SS6,  by  the  New  York  Elevated 
Railroad  Company,  which  waa  thereafter  merged  with  the  applicant 
corporation. 

This  proceeding  was  upon  the  application  of  the  Manhattan 
Railway  Company  and  was  commenced  by  a  resolution  adopted 
by  the  Commission  on  January  31,  1916,  directing  a  hearing  in 
the  matter. 

On  February  28,  1916,  pursuant  to  an  opinion  of  counsel 
adopted  on  that  day,  the  Commission  entered  the  following  order 
granting  the  application: 

State  Itarr.  Bbt. — Vou  S        1 


Pdr,yGOOgIe 


Stats  Departmbnt  Repobts 


Public  Service  Commia; 


"  Section  1.  Application  having  been  made  to  the  Public  Service 
CommiBsioD  for  the  First  District  by  Manhattan  Railway  Com- 
pany by  its  petition  dated  January  26,  1916,  under  the  provisions 
of  the  Public  Service  Commissions  Law  for  the  consent  of  the 
Commission  to  the  issuance  by  said  company  of  bonds  under  its 
con6olidated  mortgage  bearing  date  February  26,  1890,  to  the 
amount  of  $1,000,000  face  value,  and  a  bearing  having  been 
duly  had  upon  said  application  before  the  Commission,  Hon. 
William  Hayward,  Commissioner,  presiding,  and  it  being  now 
the  opinion  of  the  Commission : 

"(1)  That  the  money  to  be  procured  by  the  issue  of  said  bonds 
of  the  said  Manhattan  Railway  Company  to  the  amount  of 
$1,000,000  face  value,  payable  at  a  period  of  more  than  twolve 
months  after  the  date  thereof,  is  necessary  to  and  reasonably  re- 
quired by  said  company  for  the  discharge  or  lawful  refunding 
of  its  obligations,  and  particularly  for  the  purposes  which  are 
hereinafter  stated  in  this  order;  and 

"(2)  That  such  purposes  are  not  in  whole  or  in  part  reasonably 
chargeable  to  operating  expenses  or  to  income. 

"  Section  2.  It  is  ordered  that  the  Public  Service  Commission 
for  the  First  District  does  hereby  authorize  the  issue  by  the  said 
Manhattan  Railway  Company  of  $1,000,000  face  value  of  prin- 
cipal of  the  consolidated  mortgage  bonds  of  said  company  dated 
as  of  February  26,  1890,  due  April  1,  1990,  bearing  interest  at 
four  per  cent  per  annum,  payable  half  yearly,  October  first  and 
April  first,  under  and  in  pursuance  of  the  terms  of  the  consoli- 
dated mortgage  of  said  ccnupany  dated  February  26,  1890,  to 
Central  Trust  Company  of  New  York,  as  trustee. 

"  Section  3.  It  is  ordered  that  said  issue  of  bonds  is  author^ 
ized  upon  the  conditions  following  and  not  otherwise,  to  wit: 

"  First.  That  the  said  bonds  hereby  authorized  shall  be  sold  by 
the  s&id  Manhattan  Railway  Company  so  as  to  net  the  said  com- 
pany not  less  tihan  par  or  the  face  value  of  the  principal  thereof 
besides  the  interest  accrued  thereon  from  the  last  interest  day 
to  the  date  of  issue,  and  tJiat  the  proceeds  thereof  shall  be  applied 
only  to  the  following  purposes,  that  is  to  say:  To  pay  or  disdiaix© 
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Public  Service  Commieeion,  Pint  District 

debenture  bonds  of  the  New  York  Elevated  Kailroad  Company 
to  the  face  amount  of  $1,000,000,  dated  March  1,  1886,  due  and 
payable  March  1,  1916,  for  the  payment  of  which  at  the  face 
value  thereof  the  said  Manhattan  Eailway  Company  ia  liable, 
$1,000,000. 

"  Second.  That  the  said  Manhattan  Eailway  Company  shall 
keep  separate,  true  and  accurate  accounts  showing  the  receipt  and 
application  in  detail  of  the  proceeds  of  sale  or  disposal  of  the 
bonds  hereby  authorized  to  be  issued,  and  on  or  about  the  tenth  day 
of  eadi  month  the  company  shall  make  verified  reports  to  the  Com- 
mission stating  the  sale  or  sales  of  said  bonds  during  the  previous 
month,  the  terms  and  conditions  of  sale,  the  moneys  realized 
therefrom,  and  the  use  and  application  of  said  moneys,  and  said 
accounts,  vouchers  and  records  shall  be  open  to  audit  and  may  be 
audited  frem  time  to  time  by  accountants  and  examiners  desig- 
nated for  such  purpose  by  the  Commissi<Hi. 

"  Third.  That  the  authority  hereby  given  to  issue  sudi  bonds 
hereby  authorized  shall  ap[dy  only  to  bonds  issued  by  the  said 
company  on  or  before  the  30th  day  of  Jnne,  1916. 

"  Section  4.  It  is  ordered  that  this  order  take  effect  on  the 
28th  day  of  February,  1916,  and,  except  aa  provided  in  the  3d 
subdivision  of  section  8,  limiting  the  duration  of  the  authority 
to  issue  such  bonds  herein  granted,  continue  in  force  until  other- 
wise ordered  by  the  Commission,  and  that  within  ten  days  after 
service  upon  it  of  a  copy  of  this  order  the  said  Manhattan  Kail- 
way  Company  notify  the  Commission  whether  the  terms  of  this 
order  are  accerpted  and  will  be  obeyed." 

The  further  facta  in  this  matter  are  set  forth  in  the  opinion 
adopted. 

Oliver  C.  Sempl^  for  the  Commission. 

Murray,  Prentice  &,  Howland,  by  G.  W.  Murray,  for  Man- 
hattan Bailway  Company. 

Bt  the  Commission. —  This  is  an  application  by  Manhattan 
Railway  Company  for  an  order  authorizing  said  company  to 
make  a  further  issue  of  $1,000,000  face  value  of  4  per' cent 
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bonds  under  its  consolidated  mortgage  dated  Febmary  26,  1890, 
to  discharge  and  pay  11,000,000  face  value  of  5  per  cent  debrai- 
ture  bonds  of  the  New  York  Elevated  Railroad  Cwnpany  dated 
March  1,  1886,  due  March  1,  1916,  guaranteed  by  Manhattan 
Railway  Company,  and  which  the  proof  shows  were  issued  by 
the  New  York  Elevated  Railroad  Ccwnpany  to  pay  for  capital 
expenditures  upon  the  property  of  that  company  made  by  the  Man- 
hattan Railway  Company  prior  to  March  1,  1886. 

The  corporate  history  of  these  two  corporations  is  given  In  some 
detail  in  the  opinion  in  Case  No.  572  before  the  Commission, 
reported  in  Volume  I,  P.  S.  C.  Reports,  First  District,  page  206, 
and  need  not  be  here  repeated  further  than  to  say  that  the  New 
York  Elevated  Railroad  Company  was  organized  in  October, 
1871,  under  the  Railroad  Act  of  1850  and  succeeded  in  December, 
1871,  through  foreclosure  of  mortgage  to  the  rights  and  proper- 
ties of  the  West  Side  and  Yonkers  Patent  Railway  Company, 
oi^nized  June  25,  1866,  under  chapter  697  of  the  Laws  of  1866 
and  other  acts,  and  that  tiie  routes  of  the  company  were  sub- 
stantially the  routes  of  the  present  Ninth  Avenue  and  Third 
Avenue  lines  of  the  Manhattan  Railway  Company ;  that  the  Man- 
hattan Railway  Company  was  organized  December  29,  1875, 
under  the  Rapid  Transit  Act  of  that  year,  chapter  606,  and 
thereafter  through  lease  and  surrender  of  stock  of  the  New  York 
Elevated  Railroad  Company  the  latter  company  was  in  1800 
merged  into  the  Manhattan  Railway  Company. 

The  Manhattan  Railway  CcHupany  is  liable  to  pay  the 
$1,000,000  debenture  bonds  of  the  New  York  Elevated  Railroad 
Company  maturing  March  1,  1916,  and  the  consolidated  mort- 
gage bearing  date  Fobniaij  26,  1890,  of  the  Manhattan  Railway 
Company  by  its  terms  has  reserved  $1,000,000  face  value  of  the 
bonds  thereby  provided  for  to  take  up  by  exchange  or  otherwise 
these  outstanding  debenture  bonds  of  the  New  York  Elevated 
Railroad  Company.  The  bonds  ior  which  this  application  is 
made  are  to  be  taken  in  cash  at  par  and  aoemed  interest  by  the 
Interborongh  Rapid  Transit  Company. 

Under  the  circumstances  the  Commission  can  state  that  the 
oonat^dated  mortgage  bonds  desired  are  reasonably  required  to 
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discharge  tlie  said  debeatures.  It  appears,  moreover,  that  Uiese 
debenture  bonda  were  iaaued  for  capital  purposes  and  that  Hie 
property  and  earnings  of  the  Manhattan  Railway  Company  prop- 
erties are  such  that  at  preset  the  Conuniseion  can  also  state  that 
the  purpose  of  the  issne  is  not  reasonably  chargeable  to  operatiitg 
ezpenseg  or  to  income. 

An  order  shoold  therefore  be  issued  granting  the  applicati<Hi 
of  the  Manhattan  Railway  Company  for  the  farther  issue  of 
$1,000,000  face  value  of  its  ccmsolidated  mortgage  4  per  cent 
bMids  to  discharge  the  $1,000,000  6  per  cent  debenture  bonds  of 
the  New  YoA  Elevated  Railroad  Company  due  March  1,  1916. 

Straus,  Chairman,  Cram,  Hodge  and  Hayward,  Commissioners, 
concurring. 


In  die  Matter  of  Filing  with  the  Public  Service  Commission 
for  ibe  First  District  Rates  Ann  Sohedulbb  by  Steam 
Corporations 

Case  No.  1890 
(Public  Serrice  ConuniBalon,  First  DUtrlct,  April  fi,  1910) 

StMUQ  corpontloiu — jurisdiction  cf  Commiulon — ste&m  company  rapplylng 
tuunti  uid  one  otlin'  customer  only,  not  a  pnblic  seTvlce  corporation. 

Steam  corporations  —  jniisdiction  of  Commission  —  company  wlthotit  fian- 
diise  grant  not  subject  to  Commiaaion  regulation. 

A  steam  corporation  i*hieh  sopplies  steam  to  its  tenants  «nd  to  one 
other  consumer  acroBs  the  street  but  does  not  offer  to  supply  steam  to 
any  otiier  enstomers  and  bas  no  transmission  mains  so  to  do  ia  not 
a  pnblle  service  corporation. 

Hie  operation  of  pipes  for  the  transmission  of  steam  through  a  tunnel 
extending  across  a  public  street  is  not  operatire,  in  the  abaence  of  a 
franchise  grant  for  said  tunnel,  to  subject  a  steam  company  to  the  Jurts- 
diction  of  the  Commission  under  section  80  of  the  Public  Sendee  Com- 
missions I«w. 

On  November  24,  1914,  the  Commission  entered  an  order 
directing  all  steam  ocHnpaniee  under  its  jurisdioUon  to  file  their 
rate  sdiedulee.  A  copy  of  the  order  waa  served  upon  the  Reliable 
Steam  Power  Company,  which,  it  later  appeared,  fumi^ed  steam 
power  for  manufacturing  purposes  to  its  tenants  at  250-263 
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Plymouth  street,  Brooklyn,  and  to  one  other  customer  across  the 
street.  The  companj  replied  to  the  OMmnissiou'a  order  that  it 
published  no  tariff  schedules.  On  April  6,  1916,  the  Commia- 
sion  adopted  an  opinion  of  counsel,  set  out  below,  as  its  own 
opinion  that  the  Sellable  Steam  Power  Company  was  not  subjei^ 
to  the  jurisdiction  of  the  Commission  and  should  not  be  required 
to  comply  with  its  order  affecting  steam  ocHnpanies. 

Bt  the  CouuissiON. —  The  question  is  presented  whrther  the 
Beliable  Steam  Power  Company  is  doing  a  business  which  is  sub- 
ject to  the  jurisdiction  of  the  Commiasion,  including  the  filing  of 
rates  and  schedules. 

The  Reliable  Steam  Power  Company  waa  incorporated  in  1886 
under  the  act  of  Tebruary  17,  1848  (Laws  of  1848,  chap.  40), 
authorizing  the  formation  of  corporations  for  manufacturing, 
mining,  mechanical  or  chemical  purposes  and  the  objects  for 
which  it  was  formed  were  stated  in  the  certificate  of  incorporation 
as  follows:  "  The  purchase,  holding  and  possessing  of  real  and 
I>crsonal  property,  for  use  in  manufacturing  business  and  renting 
to  tenants.  And  the  generating  and  selling  of  steam,  steam 
power,  electrici^,  electrical  power,  and  other  power,  for  driving 
macAineiy,  heating,  lighting,  and  other  purposes."  No  intention 
is  disclosed  in  the  certificate  to  lay  pipes,  ducts  or  conduits  in  the 
public  streets  or  highways  nor  was  there  any  authority  to  do  so 
granted  in  the  aot  of  February  17,  1848,  imder  which  the  com- 
pany was  incorporated.  By  chapter  817  of  the  Laws  of  1879, 
however,  such  authority  was  given  to  corporations  formed 
imder  the  act  of  1848,  but  this  authority  was  dep^idemt  upcm 
acquiring  the  consent  of  the  proper  municipal  authorities.  The 
said  act  of  1879  reads  in  part  as  follows:  "Any  corporation  or 
jtssociation  formed  or  organized  imder  the  act  entitled  'An  act  to 
authorize  the  formation  of  corporations  for  manufacturing,  min- 
ing, mechanical,  or  chemical  purposes,'  passed  February  seven- 
teenth, eighteen  hundred  and  forty-eight,  or  under  any  of  the 
amendments  to  said  act,  •  *  *  ^gli  have  full  power  to 
manufacture,  furnish,  and  sell  such  quantities  of  hot  water,  hot 
air,  or  steam  as  mny  be  required  in  the  city,  town,  or  village 
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where  the  same  shall  be  located ;  and  auch  corporation  ahall  have 
power  to  lay  pipee  or  eonductora  for  conducting  hot  water,  hot  air, 
or  steam  t^roagh  the  streets,  avenues,  lanes,  alleys,  squares,  and 
highways  in  sudi  city,  village,  or  town,  with  the  consent  of  the 
municipal  authorities  of  said  city,  town,  or  village,  and  under 
such  reasonable  regulations  and  conditions  as  they  may 
prescribe;  *  *  •  »  xhis  act  seems  to  be  an  existing  statute 
as  it  was  never  repealed  or  onbodied  in  the  Consolidated  Laws. 

The  Beliable  Steam  Power  Company  is  the  owner  of  loft  build- 
ings known  as  Nos.  240  to  252  Plymouth  street  and  Nob.  257  to 
265  Water  street  in  the  borough  of  Brooklyn.  The  buildings  on 
Water  street  are  immediately  in  the  rear  of  those  frcmting  od 
Plymouth  street.  The  said  buildings  are  rented  to  different  ten- 
ants by  the  Keliable  Steem  Power  Company  for  manufacturing 
purposes.  In  the  rear  o£  No.  250  Plymouth  street  the  company 
maintains  a  steam  plant  ajid  there  generates  steam  power  for  dis- 
tribution throu^  its  property  to  the  tenants.  Besides  its  tenants 
the  only  other  party  to  which  the  Reliable  Steam  Power  Company 
supplies  steam  power  is  the  IngersoU  Paint  Works,  which  is  situ- 
ated on  the  opposite  side  of  Plymouth  street  and  occupies  the 
building  or  buildings  known  as  Nos.  241  to  245  Plymouth  street. 
The  steam  supplied  the  Ingersoll  Paint  Woriis  is  transmitted  in 
pipes  running  throu^  a  tunnel  oonatnicted  underneath  and  across 
Plymouth  street. 

By  chapter  505,  Laws  of  1913,  article  4-A  was  added  to  the 
PuUic  Service  CommisBicois  Law  conferring  upon  the  Commission 
certain  powmv  in  rwpect  to  steam  corporations.  Under  section  5 
of  the  PnUic  Service  Commissions  Law  the  jnrisdietiwi  of  the 
Commission  extends  "  b.  To  the  manufacture,  holding,  distribu- 
tion, transmission,  sale  or  furnishing  of  steam  for  heat  or  power 
in  the  first  district,  to  steam  plants  therein  and  to  the  persons  or 
corporations  owning,  leasing  or  (^>erating  the  same."  This  lan- 
guage is  in  very  broad  and  general  terms  and  is  of  course  subject 
to  the  limitations  ccoitained  in  the  definition  of  "  steam  ctnpora- 
tion  "  given  in  section  2,  subdivision  22 :  "  The  term  '  steam  cor- 
poration,' when  used  in  this  chapt^*,  includes  every  corporation, 
company,  aseociation,  joint«todc  association,  partnership  and  per- 
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BOn,  their  lessee^  tnuteee  or  receivOTs  appointed  by  any  court- 
vhatsoerer  owning,  operating  or  mana^ng  any  ateam  plant,  excerpt 
where  ateam  is  made  or  produced  by  tbo  maker,  on  or  through 
private  property  acJely  for  the  maker's  own  use  or  the  use  of  the 
maker's  tenant  and  not  for  sale  to  others." 

It  will  be  noted  that  the  definition  ezdudes  a  corporation  which 
[ffodacea  steam  and  distributes  it  on  or  throu^  private  property 
solely  for  ita  own  use  or  for  its  tenants.  It  therefore  remains  to 
be  considered  whetho-  the  distribution  of  steam  to  the  Ingereoll 
Faint  Wo^  brings  the  company  within  the  jurisdiction  of  the 
CcomnissioD  and  what,  if  any,  effect  the  act  of  1879  had  in  respect 
of  the  jurisdictioQ  of  the  Commission. 

The  tunnel  across  Plymouth  street  throng  which  the  stream  is 
distributed  to  the  IngersoU  Paint  Works  has  been  in  existence  for 
over  fifty  years  according  to  the  officials  of  the  company.  Trom 
this  it  appears  that  the  tunnel  was  cfHistructed  at  least  twenty 
years  before  the  ctnupooy  was  incorporated.  Plymouth  street  at 
this  point  was  legally  opened  in  1844.  Under  the  supervision  of 
Mt.  Monroe  of  the  franchise  bureau  an  examination  has  been  made 
of  the  proceedings  of  the  c(»nmon  council  and  the  hi^way  depart- 
ment of  Hie  old  city  of  Broddyn  aa  far  back  aa  those  records  go 
and  there  is  no  mention  of  any  franchise  or  other  municipal 
anth<»ity  or  oonsmt  having  been  granted  to  anyone  for  the  con- 
struction of  this  tunned  across  Plymouth  street.  The  bureau  of 
franchises  of  the  board  of  estimate  has  also  been  consulted  and 
reporta  no  knowledge  of  any  monieipal  authority  for  the  construc- 
tion and  maintenance  of  the  tunnaL  The  president  of  the  Reliable 
Steam  Power  Ccmpeny,  Mr,  William  H.  Cary,  a  man  over  seventy 
years  ref  age,  stated  to  a  representative  of  the  Commission  that 
he  has  been  identified  with  the  property  in  question  all  his  life, 
having  acquired  his  interest  frcmi  his  father,  and  that  be  has  no 
knowledge  of  any  frandiise  in  respect  to  the  said  tunnel.  His 
recollection  ia  that  the  tunnel  was  built  during  his  father's  life- 
time in  order  to  serve  and  accommodate  a  friend  and  neighborly 
manufacturer.  Pertinent  here  is  the  language  of  the  Wisconsin 
court  referred  to  by  the  Wisconsin  Railroad  Cramniasion  in  an 
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opinion  reported  in  the  Public  TJtilil^  Reports  (P.  U.  R 
1915  A)  at  page  660:  "  In  the  Cawker  Oaae,  147  Wis.  320,  37 
L.  R.  A.  (N.  S.)  510,  133  N.  W.  Rep.  157,  where  it  was  Bon^t 
to  bring  under  the  jurisdiction  of  the  Railroad  Commission  the 
executors  o£  the  Cawker  estate,  who  were  operating  a  lifting 
plant  for  the  benefit  of  the  tenants  o£  a  building  owned  by  the 
estate,  from  which  they  supplied  the  surplus  current  to  two  or 
three  adjoining  buildings,  in  the  opinion  holding  that  the 
executors  were  not  operating  a  utility,  the  court  said:  '  It  was 
not  the  furnishing  of  heat,  light,  or  power  to  tenants,  or  inci- 
dentally to  a  few  neighbors,  that  the  legislature  sought  to  r^u- 
late,  but  the  furnishing  of  those  commodities  to  the  public;  that 
is,  to  whoever  might  require  the  aama  •  »  *  Xhe  use  to 
which  the  plant,  equipment,  or  some  portion  tliereof  is  put  must 
be  for  the  public  in  order  to  constitute  it  a  public  utility.  But 
whether  or  not  the  use  is  for  the  public  does  not  neceBsarily 
dep^jd  upon  tie  number  of  consumers;  for  there  may  be  only 
one,  and  yet  the  use  be  for  the  public  —  as  where  a  plant  is  built 
and  operated  for  furnishing  power  to  the  public  generally,  but 
for  a  time  finds  one  consumer  who  usee  it  all.'  " 

The  amount  of  steam  supplied  the  IngersoU  Company  Works  is 
but  a  small  part  of  that  generated,  and  outside  of  iia  own  tenants 
the  Ingersoll  Paint  Works  is  and  has  been  for  &  great  many  years 
the  only  other  consumer  of  steam  produced  by  the  Reliable  St«am 
Power  Company.  There  has  beem  no  act  on  the  part  of  the  com- 
pany to  serve  the  public,  so  it  is  difficult  therefore  to  understand 
how  it  can  be  claaeed  as  a  public  service  corporation.  No  opinion 
is  expressed  as  to  vAether  there  was  any  legal  right  to  construct 
the  said  tunnel. 

Now  as  to  the  act  (rf  1879.  Under  that  act  as  already  stated 
the  Reliable  Steam  Power  Comp&nj  was  authorized  to  lay  down 
pipes  in  the  citrf  streets  upon  acquiring  the  consent  of  the  munici- 
pal authorities. 

Section  80  of  the  Public  Service  Commissions  Law  enumerates 
the  general  powers  of  the  Commission  in  respect  to  steam  heating 
and  section  1  thereof  reads  as  follows:  "  G«ieral  powers  of  com- 
mi8si<Hi8  in  respect  to  steam  heat,     Eabh  commission  shall  within 
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its  jurisdiction:  (1)  have  general  superrision  of  all  steam  oor- 
porntioiia  having  authority  imder  any  general  or  special  law  or 
under  any  charter  or  franchise  to  lay  down,  r^utate  or  maintain 
pipes,  conduits,  ducts  or  other  fixtures  in,  over  or  under  the 
streets,  highways  and  public  places  of  any  municipality,  for  the 
purpose  of  furnishing  or  transmitting  steam  for  heat  or  power, 
and  all  plants  leased  or  operated  hy  any  such  corporalaon," 

It  is  clear  therefore  that  under  tlie  act  of  1879  the  Reliable 
Steam  Power  Company  was  empowered  to  become  a  public  service 
corporation  and  thus  com©  within  the  jurisdiction  of  the  Commis- 
eiem.  It  appears,  however,  that  the  company  never  exercised  such 
right.  The  franchise  bureau  state*  that  no  record  can  be  found 
showing  that  either  the  old  city  of  Brooklyn  or  the  greater  city  of 
New  York  ever  granted  a  franchise  or  consent  to  the  company  to 
lay  pipes  in  the  city  streets.  The  only  pipes  now  in  the  street  are 
those  in  the  tunnel  already  mentioned  connecting  the  steam  plant 
with  the  IngeraoU  Paint  Works  on  the  opposite  side  of  Plymouth 
street.  No  longitudinal  pipes  are  laid  and  without  them  it  is  diffi- 
cult to  understand  how  further  distribution  of  steam  could  be 
made.  Aside  from  the  tenants  the  Ingersoll  Paint  Works  is  and 
has  been  the  only  consumer  of  steam  generated  by  the  company. 
It  is  not  unreasonable  to  suppose  that  the  object  of  the  company 
in  maintaining  its  steam  plant  is  to  bold  it  as  an  inducement  and 
attraction  to  its  tenants.  Apparently  there  has  been  no  intent  or 
desire  on  the  part  of  the  company  to  serve  the  public  witii  steam. 
And,  as  Mr.  Wyman  sayE,  in  his  book  on  public  service  corpora- 
tions, section  201 :  "  There  is  no  complete  case  of  public  employ- 
ment made  out  when  the  business  is  public  in  character  if  there 
has  been  in  the  particular  case  no  profession  to  serve  the  pub- 
lic *  *  *  That  is,  the  rule  is  fundamental  that  in  any  case 
of  public  employment  the  evidence  of  profession  to  serve  the  pub- 
lic and  the  proof  that  the  business  is  public  in  character  must 
both  be  sufficient  to  carry  conviction." 

It  seems  to  me  that  until  it  applies  for  and  acquires  a  frandiise 
or  the  consent  of  municipal  authorities  to  lay  pipee  in  the  city 
streets  the  act  of  1879  by  itself  does  not  make  the  Reliable  Steam 
Power  Company  a  public  service  corporation. 
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Under  these  facts  the  Reliable  Steam  Power  Company  is  not 
doing  a  busineas  subject  to  the  jurisdictiou  of  the  Commission  and 
no  action  should  be  taken,  to  compel  it  to  file  rate*  and  schedules. 

Straus,  Chairman,  Hayward,  Hodge  and  Whitney,  Commis- 
sioners,  amcurring;  Hervey,-  Commissioner,  absent. 


In  the  Matter  of  the  Hearing  on  Complaint  of  C.  E.  Reed  against 
The  New  Yoek  Consolidated  Railroad  Company  to 
Determine  Whether  an  Order  Should  be  Made  Requiring  Said 
Company  to  Improve  Its  Service  Between  Cypress  Hills  and 
Chambers  Street 

Caae  No.  2074 

(Pablic  Service  CommiMion,  First  District,  April  0,  1916) 

Service — rapid  transit  railioada  —  conseatian  at  Chunbera  stieet  atation  of 

Hew  Toik  Consolidated  Ralltoad  Company  —  improvements  lecommeiided. 

To  reduce  the  congeatioD  of  passengers  at  the  ClmmberE  Street  station 

of  the   New   York   Consolidated   Raiiroad   Company   it   is   recommended 

(1)  that  two  stairways  be  removed  at  the  southerly  end  of  said  station; 

(2)  that  additional  platform  men  and  special  ofTicerg  be  stalioned  thereat 
to  direct  the  movement  of  paBsengers;  (3)  that  tlie  car  equipment  of  the 
respondent  be  increased  by  the  leasing  of  fifty  trailer  cars  of  the  Long 
Island  Railroad  Company  for  elevated  trailer  purposes,  and  (4)  that 
amployeea  of  the  respondent  be  inatructed  in  respect  to  announcement 
of  stations  and  destination  of  traina. 

This  proceeding  was  upon  the  complaint  of  C.  E.  Reed  against 
the  service  of  the  New  York  Consolidated  Railroad  Company 
between  Cypress  Hills  and  Chambers  street,  and  was  started  by  a 
resolution  for  a  hearing  adopted  on  March  16,  1916.  Hearings 
were  held  in  the  matter  on  March  20  and  April  3,  1916,  where- 
upon Commissioner  Whitney  filed  an  opinion  on  April  6,  1916, 
recommending  certain  improvements. 

In  filing  his  opinion  Commissioner  Whitney  made  the  fcdiowing 
statement:  "  I  desire  to  file  a  memorandum  with  respect  to  sug- 
gestions as  to  the  improvement  of  the  service  and  physical  condi- 
tions in  the  Chambers  Street  station.     I  think  it  would  be  bot- 
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ter  not  to  adopt  any  final  order  at  thia  time,  but  merely  file  some- 
thing in  the  nature  of  &n  opinion  Ihut  cairiea  snggestioas  as  to 
what  should  be  done.  One  of  these  suggestions  is  that  at  the 
Chambers  street  statioDj  the  second  and  third  stairways  from  ihe 
SQuts  end  be  removed  on  the  west  loading  platform,  and  to  carry 
that  I  move  that  ihe  Chief  Engineer  of  the  Oommiasioo  be  directed 
to  have  that  done  at  once." 

The  motion  was  thereupon  adopted. 

Arthur  DuBois,  for  the  Commission. 

D.  ■  A.  Marrfi,  for  the  New  York  Consolidated  Railroad 
Company. 

C.  E.  Heed,  the  complainant  in  person. 

George  A.  Deitz,  for  the  Home  State  Civic  Assomti'Hi. 

ComelinB  M.  Sheehan,  for  the  Allied  Board  of  Trade. 

Paul  Ajax,  for  Kidgewood  Board  of  Trade. 

H,  B.  Salisbury,  for  Woricmen's  Co-operative  Association. 

Charles  H.  Schrader,  for  West  End  Citizens  League  of 
Woodhaven. 

Jonathan  Waterbury,  for  Homestead  Civic  Association. 

Tyler  E.  Smith,  in  person. 

Whithet,  Commissioner. —  In  this  matter  two  hearings  have 
been  held,  at  which  evidence  was  preeented  showing  that  extreme 
congestion  was  present  at  the  Chambers  Street  station,  requiring 
immediate  relief.  In  addition  Commissioner  "Hervey  and  myself 
made  personal  observation  of  the  service  at  the  terminal.  This 
congestion  arises  in  part  from  the  blocking  of  the  loading  platform 
by  the  presence  of  a  large  number  of  stairways  which,  in  connec- 
tion with  the  columns  supporting  tiie  municipal  building  create 
such  narrow  passageways  as  to  prevent  the  free  passage  of  pas- 
sengers the  length  of  the  platform. 

A  number  of  suggeetione  were  made  with  respect  to  a  remedy 
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of  this  condition.  After  a  careful  consideration  of  these,  it  is 
deemed  wise  that  physical  changes  should  be  made  in  order  to 
allow  the  freer  passage  of  passengers. 

Of  the  seven  stairways  to  the  loading  jdatform  the  most  south- 
erly one  is  used  by  about  50  per  cent  of  the  paesongers  using 
this  station.  Commissioner  Hodge  has  given  careful  attention  to 
the  engineering  plans  submitted  and  recommends  the  removal  of 
the  second  and  third  stairways  from  the  southerly  end.  It  is 
recommended  that  the  chief  engineer  be  directed  to  have  this  work 
done  immediately.  The  estimated  coat  is  about  $1,000.  In  the 
meantime  it  is  recommended  that  the  company  add  special  officers 
and  increase  the  number  of  platform  men  to  handle  the  crowds 
Batiofactorily,  to  be  continued  as  long  as  the  present  congestion  at 
this  station  persists.  It  is  also  recommended  that  the  present 
practice  be  stopped  during  rush  hours  of  allowing  pa^engers  to 
dismount  from  trains  on  the  unloading  platform,  and  enter  trains 
from  this  platform.  Special  officers  and  platform  men  ^ould  see 
that  such  persons  cross  over  to  the  loading  ^atforms. 

The  evidence  presented  indicated  that  the  schedule  of  trains 
frwn  Cypress  Hills  fumishes  a  fairly  adequate  service  for  persona 
tranafearing  to  trains  at  Cypres  Hills.  Passengers  from  succeed- 
ing stations,  however,  ao  crowd  these  trains  that  slow  movement 
results,  with  the  consequent  delay  in  the  schedule  to  »udi  an  extent 
that  trains  cannot  keep  up  with  the  schedule,  and  thus  result  in  a 
practical  reduction  of  service  from  Cypress  Hills  during  the  rush 
hour.  This  condition,  in  a  large  part,  is  due  to  failure  to  operate 
sufficient  trains  which,  in  turn,  results  from  lack  of  sufficirait 
equipment  on  the  part  of  the  operating  company. 

It  is  realized  that  when  additional  rapid  transit  lines,  under 
contract  No.  4  are  placed  in  operation,  making  use  of  the  new 
equipment  purchased  and  available  for  this  service,  that  sufficient 
of  the  existing  elevated  equipment  will  be  released  to  allow  for 
more  adequate  service  on  elevated  lines,  such  as  thoee  over  the 
Williamsburg  bridge. 

The  Commission  has  given  a  great  deal  of  attention  to  the  mat- 
ter of  early  operation  of  the  Kew  Utrecht  Avenue  elevated.     Con- 
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ditionB  appear  hopeful  that  operation  may  be  possible  through  the 
Fourth  Avenue  subway  and  the  Thirty-eighth  Street  cut,  over  the 
New  Utrecht  Avenue  elevated  to  the  Sixty-second  Street  station, 
and  a  single  track  operation  from  that  point  to  the  Ei^teenth 
Avenue  station,  by  the  end  of  May,  with  double  track  operation  to 
the  Eighteenth  Avenue  station  within  a  short  time  thereafter.  It 
will  be  extended  further  south  as  stations  can  be  made  available. 
This  service,  making  use  of  new  equipment,  will  release  upwards 
of  fifty  cars  now  in  use  on  tlie  West  End  line  and  tlierefore  avail- 
able for  use  elsewhere  on  the  Fulton  Street  lines  and  particularly 
on  the  AVilliamsburg  bridge  lines.  Consequently,  it  would  appear 
that  no  substantial  relief  can  be  obtained  in  the  way  of  increased 
trains  by  the  use  of  existing  equipment  until  that  time. 

Inquiry  has  developed,  however,  that  the  Long  Island  Eailroad 
has  fifty-two  cars  suitable  for  elevated  trailer  purposes  which  can 
readily  b©  leased  and  put  in  use  immediately.  This  has  already 
been  called  to  the  attention  of  the  operating  company,  with  tie 
eu^estion  that  sudi  cars  be  leased  and  made  use  of  at  once,  and 
until,  by  the  nse  of  new  equipment,  sufficient  existing  equipment 
will  be  available.  It  is  accordingly  recommended  that  the  operat- 
ing company  be  urged  to  avail  itself  of  this  Long  Island  Eailroad 
equijonent  immediately. 

It  is  also  recommended  that  the  operating  company  give  par- 
ticular attention  to  instructions  to  its  employees  in  respect  to 
announcement  of  stations  and  of  information  necessary  to  board- 
ing passengers  with  respect  tothe  destination  of  trains.  Con- 
siderable confusion  has  arisen  from  lack  of  such  adequate 
information. 

No  order  is  proposed  for  adoption  at  this  time^  for  the  reason 
that  the  (^oials  of  the  operating  company  expressed,  at  the  hear- 
ings, the  willingness  of  the  company  to  avail  itself  of  every  means 
of  increasing  its  service  and  accommodations. 

It  is  recommended  that  inspectors  of  the  Commission  continue 
a  dose  observation  of  the  service  and  report  such  additional 
improvements  as  they  deem  advisable. 
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In  the  Matter  of  the  Hearing  Before  Both  Commissions  as  to  the 
Rbotjlatioss,  PiACTicBS  AND  Sebvicb  OP  Thb  Loito  Island 
Railkoad  Compaiit  with  Eespeet  to  Train  Crews  on  All 
Trains  Opwated  by  Electricity  as  a  Motiye  Power  in  the  Trans- 
portation of  Passengers 

Case  No.  2016 
(Pablic  Service  Commlssioii,  First  District,  April  7,  1816) 

Electric  TAlkoads  —  safety  ptecantiona  —  dosins  gates  and  trap  doors  before 
etarting  trains — uoncompliance  witli  Commissioii  orders. 

BiMtric  railroads — safety  piecantlons  —  adequate  mannins  of  trains  to  pre- 
vent accidents — gatoAa  at  openings. 

It  appeared  that  because  of  the  failure  of  the  Long  Island  Railroad 
Gompany  t«  comply  with  an  order  of  the  Comiuisaion  to  keep  platform 
gates  or  Testibule  doors  in  all  electrically  operated  traioE  in  the  first 
district  closed  and  trap  doors  lowered  while  trains  were  in  motion,  and 
to  provide  at  least  one  motorman  and  a  guard  for  each  train  opening  to 
open  and  close  the  gates  or  vestibule  doors  and  trap  doors  of  trains  at 
Stations,  passengers  on  said  trains  continued  to  be  in  danger  of  life  and 
limb.  Beld,  that  in  view  of  admission  by  the  respondent  that  on 
crowded  trains  one  trainman  for  each  train  opening  could  not  attend  to  . 
the  gates  and  collect  the  fares,  an  order  will  be  entered  in  terms  similar 
to  tbe  previous  order  but  without  specifying  the  minimum  number  of 
trainmen  to  be  carried,  and  the  respondent  will  be  held  to  strict  com- 
pliance with  the  spirit  as  well  as  the  letter  of  the  order. 

Ai  some  of  the  electrically  operated  linM  of  the  respondent  within  the 
first  district  have  the  character  of  suburban  lines,  it  is  not  deemed  neces- 
sary to  station  a  guard  at  all  train  openings  to  prevent  accidents  and 
another  trainman  to  collect  fares,  which  would  prove  a  hardship  to  the 
respondent,  but  if  the  order  entered  herein  be  not  effective  to  safeguard 
passengers,  further  hearings  will  be  had  and  an  order  entered  directing 
permanent  stationing  of  trainmen  at  all  train  openings. 

This  proceeding  was  upon  the  motion  of  the  Commis^on  and 
was  started  by  a  resolution  for  a  hearing  adopted  October  27, 
1915.  It  arose  out  of  complaints  against  the  failure  of  the  Long 
Island  Bailroad  Company  to  saf^uard  passengers  on  electrically 
operated  trains  against  accidents  caused  by  open  gates  and  raised 
trap  doors  while  trains  were  in  motion.     Two  orders  requiring 
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among  other  things  that  the  oompaiiy  inetall  gates  and  trap  doors 
and  provide  at  least  one  trainman  at  each  train  opening  to  attend 
to  tiie  same  had  been  emtered  on  April  5, 1910,  in  Caaee  Noa.  1191 
and  1192,  pursuant  to  an  opinion  adopted  therein,  bat  the  orden 
were  not  properly  complied  with  by  the  company.  For  the  opinion 
and  orders  in  Cases  Nos.  1191  and  1192  see  2  P.  S.  C.  R  (Irt 
Dist.  N.  Y.)  285. 

As  the  conditions  complained  against  existed  on  trains  of  the 
Lcaig  Island  Railroad  Company  operated  in  both  the  first  and 
second  district^  the  Public  Service  Commission  for  the  First  Dis- 
trict and  the  Public  Service  Commissi(Hi  for  the  Second  District 
held  two  joint  bearings  in  the  case  on  November  11  and  November 
26,  1915,  respectively,  whereupon  an  opinion  of  Commissioner 
Hayward  was  adopted  at  a  joint  meeting  of  both  Commissions  on 
April  7,  1916,  and  an  order  entered  pursuant  thereto.  On  April 
13,  1916,  the  order  <^  April  seventh  was  rescinded  and  the  counsel 
to  the  Commis^on  was  directed  to  prepare  separate  ordeo^  for 
adopticm  by  the  Commission  for  die  First  District  and  the  Com- 
mission for  the  Second  District  On  April  20,  1916,  the  Public 
Service  Commisaicai  for  the  First  District  entered  an  order  set  out 
below,  and  on  April  25,  1916,  the  Public  Service  CommissiiHi  for 
the  Second  District  entered  a  similar  order. 

"A  hearing  having  been  duly  had  by  and  before  both  Commis- 
sions in  the  above  entitled  matter  on  November  11  and  November 
26,  1915 ;  and  the  Commisaions  having  determined  after  the  pro- 
ceedings on  said  hearing  that  certain  regulations  and  practices  of 
the  Long  Island  Railroad  Company  upon  the  various  lines  of  rail- 
road operated  by  said  company  with  electricity  as  a  motive  power, 
in  respect  to  the  transportation  of  passengers  within  the  State,  are 
unsafe,  improper  and  inadequate  and  that  changes  in  such  regu- 
latiims  and  practices  in  the  particulars  following  ought  reasonably 
to  be  made  in  order  that  the  service  of  said  company  shall  be  safe, 
proper  and  adequate;  and  the  Commissions  having  deteimined 
after  the  proceedings  on  said  hearing  t^at  aU  cars  used  and 
operated  by  said  company  with  electricity  as  a  motive  power  on 
said  lines  of  railroad  in  the  transportatim  of  paasengers  within 
&»  State  should  be  equij^ed  aa  hereinafter  provided  in  order  to 
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promote  the  aecuritj  and  ccmveoieace  of  the  poblio  and  in  order 
to  secure  adequate  servioeB  and  faoilitiee  for  the  traD^;>ortation  of 
pa^sengets;  and  it  appearing  to  hath  CkHnmisaions  that  in  respect 
of  tiie  above  menticmed  subject  matter  separate  jurisdiction  has 
not  been  conferred  and  that  the  detennination  herein  should  be  b; 
joint  order, 

"Ordered 

**  (1)  That  all  cars  now  or  hereafter  used  and  operated  by  the 
Long  Island  Railroad  Cwnpany  upon  said  lines  of  railroad  in  the 
transportation  of  passengers  within  the  State  and  operated  by  elec- 
tricity as  a  motive  power  shall  be  equipped  with  platform  gatee  of 
proper  design,  or  said  cars  shall  be  equipped  with  vestibule  doors. 

"  (2)  That  all  oars  now  or  hereafter  used  and  operated  by  said 
company  upon  said  lines  of  railroad  in  the  transportation  of  pas- 
sengers within  the  State  and  operated  by  electricity  as  a  motive 
power  and  equipped  with  platforms  with  steps  for  the  convenient 
ingress  and  egress  of  passengers  dall  in  addition  to  being  equipped 
with  gates  or  vestibule  doors  at  the  outer  edges  of  their  platforms 
be  also  equipped  with  trap  doors  which  when  lowered  or  let  don-n 
shall  be  cm  a  levri  witib  the  platforms  and  shall  be  so  arranged  as 
to  cover  the  openings  over  the  steps  between  the  edges  of  the 
platforms  and  the  gatee  or  vestibule  doors,  which  trap  doco's  shall 
be  o£  the  most  improved  design. 

"  (3)  That  on  all  such  cars  no  platform  gates  or  vestibule  doors 
shall  be  opened  or  trap  doors  raised  (where  it  is  necessary  to  raise 
them)  until  the  train  shall  have  becoi  brought  to  a  stop,  and  on  all 
such  cars  all  platform  gatee  or  vestibule  doors  shall  be  closed  and 
all  trap  doors  lowered  (if  trap  doors  have  been  raised)  before  the 
signal  is  given  for  the  train  to  start,  and  on  all  such  cars  all  plat- 
form gates  or  vestibule  doors  shall  be  kept  closed  and  all  trap 
doors  lowered  at  all  times  while  trains  are  in  motitoi;  and  said 
company  shall  make  and  enforce  a  rule  to  that  effect. 

"  (4)  That  on  no  such  car  shall  any  gate  or  vestibule  door  or 
trap  door  be  opened  by  any  person  other  than  an  employee  of  said 
cconpany  duly  antborized  to  open  the  same;  and  said  company 
shall  make  and  enforce  a  role  to  that  effect. 
BiMM  DvtI  Bxpt. — Vol.  8        8 
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"(5)  That  in  each  such  car  equipped  with  veetibule  doors  a 
notice  substantially  in  the  following  form  shall  be  posted  and 
conspicuoudy  fastened  op  on  or  before  June  1,  1916: 

"  '  NOTICB 

"  'All  veetibtde  doors  and  trap  doors  on  this  train  miiat  be 
closed  before  the  train  starts  and  kept  closed  while  the  train  is  in 
motion.  No  snch  door  shall  bo  opened  till  the  train  shall  have 
come  to  a  full  stop. 

" '  Passengers  are  forbidden  to  open  vestibule  doors  or  trap 
doors  of  cars. 

" '  Trainmen  must  obey  and  enforce  this  rule. 
"  '  By  order  of 

" '  PcBLic  Seevigk  Commissions.' 

"  (6)  That  in  each  such  car  equipped  with  platform  gates 
instead  of  vestibule  doors  a  notice  substantially  in  the  following 
form  shall  be  posted  and  conspicuously  fastened  up  on  or  before 
June  1,  1916; 

"  *  NOTICB 

"  'AH  gates  and  trap  doors  on  this  train  must  be  closed  before 
the  train  starts  and  kept  closed  while  the  train  is  in  motion.  No 
such  gate  or  door  shall  be  opened  till  the  train  shall  have  come  to 
a  full  stop. 

"  '  Passengers  are  forbidden  to  open  gates  or  trap  doors  of  cars. 

"  '  Trainmen  must  ob^  and  enforce  this  rule. 
"  '  By  order  of 

"  '  PdBLIO  SeBTICB  COMMISBIOIfS.' 

"  (7)  That  this  order  shall  take  efifect  immediately  and  shall 
continue  in  force  until  changed  or  abrogated  by  further  order  of 
the  Commissions. 

"  (8)  That  on  or  before  May  10,  1916,  said  The  Long  Island 
Pailroad  Company  shall  notify  the  Commissions  in  writing 
whether  the  terms  of  this  order  are  accepted  and  will  be  obeyed." 

H.  M.  Chamberlain  and  Arthur  DuBois,  for  the  ComraissioiL 

John  F.  Keany  and  Alfred  A.  Gardner,  for  the  Long  Island 
Bailroad  Company. 
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Hatwaed,  Commissioner. —  The  electric  trains  of  tlie  Long 
Island  Kailroad  run  from  two  main  western  terminals,  Pennsyl- 
vania station  in  Manhattan,  and  Flatbush  Avenue  station  in  Brook- 
lyn. A  few  also  ran  out  of  Long  Island  City.  The  traffic  is  divided 
approximately  as  follows:  60  per  cent  from  the  Flatbush  Avenue 
station,  30  per  cent  from  the  Pennsylvania  station,  and  10  per 
cent  from  Long  Island  City.  From  the  Pennsylvania  station 
trains  run  on  the  North  Side  division  to  Port  Washington  and 
White  Stone  Landing,  as  well  aa  on  the  Eockaway  Beach  division 
to  Far  Kockaway,  and  on  the  main  line  to  Jamaica.  Trains  from 
the  Flathush  Avenne  station  run  to  Jamaica  on  the  Atlantic 
Avenue  division  and  to  Far  Rockaway  on  the  Kockaway  division. 
Service  to  Jamaica  is  divided  into  two  parts :  first,  local  service 
which  runs  from  Flathush  avenue  as  far  as  Queens  to  two  miles 
heyond  Jamaica,  and  some  thirteen  miles  from  Brooklyn;  second, 
the  express  service  which  makes  only  two  or  three  stops  between 
Flathush  Avenue  station  and  Jamaica.  This  express  service  and 
the  service  from  Pennaylvania  station  to  Jamaica,  mther  connects 
at  Jamaica  wilt  the  steam  trains,  which  serve  the  eastern  part  of 
the  island,  or  continues  on  past  Jamaica  (1)  on  the  Central  Exten- 
sion to  Hempstead,  (2)  through  Lynbrodt  to  Long  Beach,  or 
(3)  through  Valley  Stream  to  Far  Rockaway. 

All  of  these  electrified  lines  are  within  the  city  of  New  York 
with  the  exception  of  the  extremitiee  of  the  Long  Beach,  North 
Side,  Hempstead  and  Far  Rockaway  branches.  Of  115  stations, 
74  are  within  the  first  district. 

Part  of  these  stations  are  on  the  ground  level  and  part  are  on  a 
level  with  the  car  floors.  It  is  necessary,  therefore,  to  have  the 
cars  equipped  with  trap  doors  which  close  over  the  steps  for  use  on 
high  level  stations  and  are  opened  so  that  the  stepe  may  he  used 
at  the  low  level  stationsi. 

It  has  been  the  subject  of  frequent  complaint,  and  has  been 
definitely  eetablished  in  this  and  a  previous  proceeding  (Case  1192 
before  this  Commission)  that  these  electrified  trains  have  been 
inadequately  manned,  so  that  either  gates  have  be^i  left  open  and 
trap  doors  raised  whUe  the  trains  were  in  motion,  or  passenger 
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have  been  forced  to  opwi  them  themselveft.  Besides  heing  greatly 
inconvenient  to  a  great  body  of  the  traveling  public,  this  condition 
18  highly  dangeroua  Trains  run  over  trestles,  in  tunnels  and  oa 
bridges  where  the  ordinary  danger  of  falling  down  a  trap  door  or 
out  of  an  open  gate  is  greatly  enhanced.  Frequently  the  trains 
carry  large  numbers  of  standing  passengers  who  crowd  on  to  the 
platforms  and  are  always  in  danger  of  accident  if  gates  and  trap 
doors  are  left  open  while  the  trains  are  in  motion.  Moreover,  if 
it  ia  a  praetioe  to  leave  these  openings  unprotected,  there  will 
always  be  a  certain  proportion  of  rash  persona  who  will  take 
advantage  of  it  to  leap  <hi  moving  trains,  to  the  imminent  danger 
of  their  lives  and  limbs. 

The  requirements  of  proper  service  and  good  railroading  in  this 
r^ard  could  not  be  better  defined  iban  in  the  rule  of  the  Pennsyl- 
vania railroad  as  to  trains  entering  and  leaving  the  Pennsylvania 
station.  This  is  as  follows :  "  The  vestibule  doors  of  cars  must 
be  closed  while  trains  are  in  motion.  •  •  •  Trap  doors  must 
be  dosed.  To  avoid  personal  injury  or  loss  of  life,  employees 
must  see  that  unauthorized  persons  do  not  open  the  vestibule  side 
or  trap  doors  of  cara" 

It  seems  to  me  the  plain  duty  of  the  Public  Service  Oonmusr 
sions  to  promulgate  such  r^ulations  as  will  bring  about  the  ctsidl- 
tion  contemplated  by  this  rule. 

The  question  of  the  form  which  the  order  should  take  is  a 
difficult  one.  In  the  former  case  before  this  Commission,  an  order 
was  adopted  and  is  now  in  force  as  to  die  trains  running  exclu- 
sively within  the  first  district.  This  order  provides  "  that  plat- 
form gates  or  vestibule  doors  shall  be  kept  closed  and  trap  doors 
lowered  at  all  times  while  trains  are  in  motion,"  and  '*  that  all 
such  trains,  *  *  *  ghall  have  a  proper  and  safe  complement 
of  trainmen,  which  shall  consist  of  at  least  one  motorman  and  a 
guard  for  each  train  opening  to  open  and  close  the  gates  or  vesti- 
bule doors  and  trap  doors  of  trains  at  stations."  This  order  has 
by  no  means  been  lived  up  to  by  the  railroad  oompany,  which 
admits  its  failure  in  many  cases  to  have  suffitu^t  trainmen  to 
open  the  doors  and  further  admits  that  on  crowded  trains  it  is 
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impoeeible,  evem  witli  a  trainman  for  each  train  opening,  for  that 
trainman  to  collect  the  faiee  and  to  attend  to  the  gates. 

Counseil  to  the  Commissicm  urges  that  wo  direct  that  a  trainr 
man  be  permanently  stationed  at  each  train  opening  just  as  they 
are  on  the  rapid  transit  lines  in  the  city.  The  fact  that  the  service 
on  many  of  the  lines  is  precisely  similar  to  that  on  the  rapid 
transit  linee,  and  the  failure  of  the  railroad  company  to  live  up  to 
the  terms  of  lie  order  heretofore  issued,  both  urge  me  to  recom- 
mend that  the  railroad  be  required  to  have  all  of  their  gates  per- 
manently manned,  and  furnish  other  men  to  collect  fares,  etc 
But  there  is  no  doubt  that  such  a  provision  would  be  a  great  hard- 
ship, since  the  raUroad  must  pay  imion  wages  to  its  employeesj 
and  furthermore,  certain  of  the  lines  have  more  nearly  the  cliar- 
acter  of  suburban  lines  than  of  rapid  transit  lines,  so  that  such  a 
provision  would  not  be  necessary  for  the  safeguarding  of  the 
passengers. 

I  have,  therefore,  come  to  the  conclusion  that  an  order  should 
be  issued  in  general  terms  much  the  same  as  the  order  now  in 
effect,  but  without  specifying  the  minimum  number  of  trainmen  to 
be  carried.  To  see  that  train  openings  are  closed  while  trains  are 
in  motion  requires  at  least  one  trainman  to  each  train  opening  and 
I  believe  that  the  simpler  an  order  is,  the  more  easily  it  may  be 
enforced.  The  order  should  also  contain  provision  for  posting 
notice  of  these  reflations  in  the  cars,  which  notice  should  pro- 
hibit the  operation  of  doors,  gates  and  trap  doors  by  passengers  or 
other  unauthorized  persona 

The  railroad  should  understand,  however,  that  it  will  be 
expected  to  live  up  to  the  spirit,  as  well  as  the  letter  of  this  order, 
that  any  infractions  will  be  vigorously  prosecuted  and  that  if  it  is 
found  that  the  order  as  adopted  is  not  sufficient  to  bring  about  the 
desired  result,  further  hearings  will  be  held  to  the  end  that  an 
order  may  be  entered  directing  permanent  stationing  of  trainmen 
at  all  train  opffiiings. 

Straus,  Chairman,  Hodge,  Whitney  and  Heivey,  Coounia- 
sionera,  concurring. 
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In  the  Matter  of  the  Hearing  Before  Both  Commiafli(Mi8  Concem- 
iiig  the  Tracks,  Stmcturea  and  Other  Property  of  the  New 
YoEZ  Cbntral  R41LEOAD  COMPAHY  and  the  Nkw  York, 
New  Haven  and  Habtfors  Bailroab  Company  at  or  Near 
Two  Hundred  and  Forty-first  Street,  in  the  Borough  of  The 
Bronx,  City  of  New  ToA 

Case  No.  1929 

(Public  Service  CommbBioD,  First  District,  April  13,  1016) 

Stationa  and  atatlon  f acOitiet  —  conatmction  of  sontbbaund  station  and  noith- 
boond  platforms  at  Two  Huitdred  and  Forty-Srst  itreet  —  plans  approved. 
In  view  of  the  oireumstanceB  herein  a  resolution  wilt  be  adopted 
approving  the  plana  of  the  New  Yorlc  Central  Railroad  Company  pro- 
viding for  the  immediate  conbtruction  of  the  southbound  station  at  'i«ii 
Hundred  and  Forty-flrat  street  and  a  platform  only  at  the  nortUlmund 
aide  thereof,  with  a  temporary  overhead  footbridge  across  the  tracks  upon 
conditions,  (I)  that  the  applicant  will  construct  the  station  on  the 
northbound  platform  whenever  required  by  the  Commission  so  to  do; 
(2)  that  northbound  passengers  will  be  permitted  to  pa;  their  fare  upon 
the  trains  without  excess  charge;  (3)  tliat  the  applicant  will,  upon  the 
order  of  the  Commission,  build  the  viaduct  provided  in  paragraph  (3) 
of  t^e  order  entered  herein  on  August  3,  191S,  of  concrete  instead  of 
steel,  provided  that  the  Bronx  Parkway  Commiasion  trill  pay  the  differ- 
ence in  cost;  and  (4)  that  the  applicant  submit  plans  for  said  viaduct 
for  the  approval  of  the  Commission. 

This  proceeding  was  upon  the  motion  c^  the  OtnmniBeion  con- 
cerning  the  elimination  of  grade  crossings  of  the  New  Yoi^  Cen- 
tral Railroad  Company  and  the  New  York,  New  Haven  and  Hart- 
ford Railroad  Company  at  Two  Hundred  and  Forty-first  street, 
just  south  of  the  city  limits  in  the  borough  of  The  Bronx,  in  con- 
nection with  certain  other  grade  crossing  eliminations  in  the  city 
of  Mount  Vernon  in  the  second  district  The  changes  in  Mount 
Vernon  neoeesitated  a  partial  change  of  route  in  Ae  tracks  in 
The  Bronx  and  the  relocation  of  the  station  at  East  Two  Hundred 
and  Forty-first  street. 

On  May  17,  1915,  the  Public  Service  Commissicm  for  the 


Pdr,yGOOgIe 


TB40K8,  ETC.,  OF  N.  T.  C.  R.  R.  Co.  AT  241bt  Stbbet  23 

Public  Service  CommiaaioQ,  First  Diatriet 

Second  Difltrict  adopted  a  reeolution  urgently  commending  to  the 
Public  Service  Commission  for  the  First  District  "  an  immediate 
relocation  of  the  tracks  of  the  New  York  Central  Railroad  (Har- 
lem Division)  south  of  Two  Hundred  and  Forty-first  street  to  con- 
nect wiA  the  already  relocated  tracks  of  said  railroad  directly 
north  0(f  that  street"  Pursuant  thereto  the  Commission  entered 
an  order  on  May  28,  1915,  directing  the  relocation  of  the  tracks 
and  the  elimination  of  grade  crossings  at  Two  Hundred  and 
Forty-first  street.  This  order  was  superseded  by  an  order  entered 
on  August  3,  1915,  at  the  joint  meeting  of  the  Commissions  for 
Uie  First  and  Second  Districts. 

The  order  entered  August  3,  1915,  required  tiie  New  York  Cen- 
tral Railroad  Ccaupany  and  the  New  York,  New  Haven  and  Hart- 
ford Railroad  Company  to  enter  into  an  agreement  with  the 
municipalities  concerned  for  the  improvements  required  by  the 
order.  The  order  required  the  closing  of  Two  Hundred  and  Forty- 
first  street  and  Two  Hundred  and  Forty-second  street  between 
the  westerly  line  of  Rnllard  avenue  and  the  center  line  of  the 
Rronz  river  in  the  city  of  New  York,  and  the  opening  of  a  new 
street  or  eroesing  within  the  lines  of  East  Two  Hundred  and 
Forty-first  street,  in  the  city  of  New  York,  and  Wakefield  avenue, 
in  the  dty  of  Yonkers.  The  cost  of  constructing  the  new  street 
and  a[^roachee  was  to  be  apportioned,  imder  the  order,  according 
to  the  [ffOTin(His  of  section  94  of  the  Railroad  Law,  which  requires 
the  comfMnies  to  pay  one-half,  the  State  oo&quartw,  and  the 
municipalities  one-quarter  of  the  cost  of  the  improvements  nude 
within  tbedr  boundaries. 

Upon  the  request  of  the  board  of  estimate  and  a|^rtionment 
of  the  city  o£  New  Yoric  the  Commission  extended,  from  time  to 
time,  the  datee  for  the  execution  of  the  agreement  between  the 
companies  and  the  municipalities  and  for  the  commencemeat  and 
completion  of  the  improvements.  The  last  extension  granted  on 
Octobeo-  19,  1915,  set  the  date  for  the  execution  of  the  agreemeoit 
on  Novemaber  20,  1915,  the  commencement  of  the  work  on  Decem- 
ber 31,  1915,  and  the  c«npletion  thereof  on  October  1,  1916. 
But  as  the  city  authorities  were  unwilling  to  approve  the  expmid- 
itnre  of  money  for  the  purpoees  provided  in  the  order  of  the  Com- 
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miwion,  the  board  of  eetiomte  and  apportionment  directed  the 
c(»rporation  coimsel,  bj  resolution  adopted  October  15,  1915,  to 
sue  out  a  writ  of  certiorari  to  determine  the  powers  of  the  Com- 
miseion  to  change  the  city  map  and  impose  upcm  the  city  the 
cost  of  the  improTemeDt.  The  writ  was  obtained  from  Kr.  Justice 
GiegBirich  of  the  Supreme  Court,  New  Toit  county,  on  December 
8,  1915,  and  on  December  7,  1915,  the  Attorney-General  of  the 
State  of  New  York  obtained  a  similar  writ  from  Mr.  Justice 
Whitaker  of  the  Supreme  Court,  New  York  county. 

On  October  5,  191S,  and  December  21,  1915,  the  CtHmnisslon 
approved  plans  for  the  proposed  viaduct 

On  April  13,  1916,  the  Commission  adopted  a  resolution  pur- 
suant to  an  opinion  of  C(muniesi<Hier  Hodge,  adopted  <hi  tiiat  day, 
approving  plans  for  a  permanent  stotlon  and  a  temporary  crossing 
at  Two  Hundred  and  Forty-first  street  The  reeolution  was  super- 
seded by  a  resolutlcm  adopted  April  27,  1916,  which  was  sub- 
stantially the  same  except  that  the  clause  providing  that  it  sliould 
not  go  into  effect  until  similar  action  had  been  taken  by  the  Public 
Servioe  Ccaamission  for  the  Second  District  was  omitted  there- 

The  reeolutioa  of  Ajnil  27,  1916,  was  as  follows : 

"  Whereas  (m  August  8,  1915,  an  order  was  adopted  by  both 
Commissions  directing  that  certain  improvemraita  b©  made  at  and 
near  the  point  whwe  East  Two  Hundred  and  Forty-first  street  and 
East  Two  Hundred  and  Forty-seocmd  street  in  the  city  of  New 
York  are  crossed  by  lite  trat^  of  the  New  York,  New  Haven 
and  Hartford  Railroad  Company  and  the  New  York  and  Harlem 
Railroad  Company  (leased  to  and  operated  by  the  New  Yoik 
Central  Railroad  Company) ;  and 

"  Whereas  in  and  by  paragraph  (1)  of  said  order  it  was  iwo- 
vided  that  at  and  near  the  points  of  intersection  above  mentioned 
the  railroad  of  the  New  York  and  Harlem  Railroad  Company 
(leased  to  and  operated  by  the  New  York  Craitral  Railroad  Com- 
pany) should  be  removed  from  its  present  location  to  a  changed 
line  of  said  railroad  located  a  short  distance  to  the  west  of  said 
pconts  of  intersecticMi ;  and 

"  Whereas  in  and  1^  paragraph  (2)  of  said  order  it  was  pro- 
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Tided  that  Eart  Two  Hundred  and  Forty-first  street  and  East  Two 
Hundred  and  Fortj-«eocmd  street  between  the  westerly  line  of  Bul- 
lard  avenue  and  the  center  line  of  Hie  Bronx  river  in  the  dty  of 
New  York  should  be  closed  and  discontinued  and  that  trafBc 
thereon  should  be  diverted  to  a  new  street  or  crossing  to  be  con- 
straoted  within  the  lines  of  East  Two  Hundred  and  For^-first 
street  in  the  city  of  New  Ycfrk.  as  at  preeeot  existing  and  aab- 
stantially  within  tiie  lines  of  Wakefield  avenue  in  t^e  cit^  of  Yon- 
kers  as  at  present  existing,  such  new  street  or  croesng  to  extend 
ap[Hxainiately  from  the  westerly  side  of  Carpenter  avenue  in  the 
city  of  New  York  to  the  easterly  side  of  Webster  avenue  or  Bronx 
Biver  road  in  the  city  of  Yonkers;  and 

"  Whereas  in  and  by  paragraj^  (7)  of  said  order  it  was  pro- 
vided that  a  new  station  building  should  be  constructed  at  the 
point  where  said  changed  line  of  railroad  intersects  and  crosses 
East  Two  Hundred  and  Forty-first  street  to  take  the  place  of  the 
existing  station  which  had  been  found  to  be  inconvenient,  inade- 
quate and  unsafe^  such  new  station  building  to  be  cwistracted  with 
the  necessary  approaches,  platf(Hrms,  stairways  ticket  oiSoes,  wait- 
ing rooms,  bnlets  and  other  ^ipuTtenances  and  to  be  in  all  respects 
safe,  adequate  and  convenient  for  the  service  (^  the  public ;  and 

"  Whereas  in  and  by  paragraph  (8)  of  said  order  it  was  pro- 
vided tJiat  if  the  (^>eration  of  trains  on  said  changed  line  of  rail- 
road should  be  desired  before  tiie  completion  of  said  new  street 
or  cros^ng  and  said  new  station,  then  and  in  that  event  the  rail- 
road corporation  or  corporati(ms  interested  should  at  its  or  their 
own  expense  make  amj^e  and  adequate  temporaiy  provision  at 
said  East  Two  Hundred  and  Forty-first  street  intersection  for  the 
safe  and  convenient  passage  of  pedestrians  over  said  changed  line 
of  railroad,  and  should  provide  ample  and  adequate  temporary 
station  facilities  at  said  point;  and 

"  Whereas  in  and  by  paragra|^  (9)  of  said  order  it  was  pro- 
vided that  plans,  specifioati<ms  and  details  of  all  the  work  therein 
specified  whether  temporary  or  permanent  should  be  submitted  to 
and  af^roved  by  the  Commission  before  the  letting  of  any  con- 
tract and  before  any  construction  work  is  done  whedier  it  is  done 
by  contract  or  not;  and 
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"  Whereas  by  resolution  adopted  on  October  5,  1915,  this  Com- 
miasion  duly  approved  a  general  plan  showing  proposed  location 
of  tracks  as  provided  in  paragraph  (1)  of  aald  order,  and  a 
general  plan  showing  proposed  elevations,  grades,  eections,  etc.  of 
the  proposed  new  street  or  crossing  (or  viaduct)  as  provided  in 
paragraph  (3)  of  said  order ;  and 

"  Whereas  by  resolution  adopted  an  December  21,  191S,  this 
Commission  duly  approved  certain  revised  plans  showing  proposed 
location  of  tracks  as  provided  in  paragraph  (1)  of  said  order  and 
showing  proposed  elevations,  grades,  sections,  etc.  of  the  proposed 
new  street  or  crossing  (or  viaduct)  as  provided  in  paragra|^  (2) 
of  said  order ;  and 

"  Whereas  said  the  New  York  Central  Railroad  Company  has 
now  made  application  under  date  of  January  8,  1916,  for  the 
approval  by  the  Commission  of  certain  plans  showing  proposed 
temporary  crossing  over  the  (Ranged  line  of  railroad  at  East  Two 
Hundred  and  Forty-first  street  and  showing  proposed  permanent 
station  facilities  at  said  point,  said  plans  being  as  follows: 

"  1.  Proposed  passenger  station  at  Wakefield,  N.  T.  Scale : 
W^l'-     Drawing  No.  1. 

"  2.  Proposed  passenger  station  at  Wakefield,  N.  Y.  Scale : 
%"=1'.    Drawing  No,  2. 

"  3.  N,  Y.  C.  R  E.  Tranporary  station  bridge  and  stairs  and 
permanent  stairs,  Wakefield.  Scales:  1/20"  and  ^"=1'.  Dated 
December  3,  1915. 

"  4.  Plan  without  title  ch'  date,  showing  proposed  new  viaduct 
at  Two  Hundred  and  Forty-first  street  and  station  building,  j^t- 
forms  and  stairway.     Scale:  1"=50'.  and 

"  Whereas  the  Commission  is  of  the  opinion  that  said  plans 
should  be  approved,  Bubject>  however,  to  t^e  conditions  herein- 
after stated : 

"  Resolved  that  this  Commissicm  hereby  approves  the  said  plans 
and  that  the  Secretary  of  this  Commission  be  and  he  hereby  is 
directed  to  endorse  upon  eadi  of  said  plans  the  approval  of  l^is 
Commission;  provided,  howevBr,  and  this  approval  is  granted 
upon  the  conditions  foUowing  and  not  otherwiee^  to  wit: 
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"  1.  That  eaid  eoiupauy  will  construct  a  station  on  the  Dortb- 
bound  platform  at  AViikciicid  similar  to  tJie  stiition  sliown  on  said 
plans  to  be  erected  on  the  southbound  platform,  whenever  required 
by  the  Commission  so  to  do,  without  ret-oiirse  to  the  courts,  pro- 
vided, however,  that  New  York  Central  Itailroad  Company  shall 
be  given  a  hearing  before  the  Commission  upon  the  necessity  of 
construction  of  said  staticm. 

"  2.  That  said  company  will  permit  northbound  passwigera 
from  said  station  to  pay  their  faro  upon  the  truina  without  any 
excess  charge  because  of  their  failure  to  purchase  tickets  until  a 
northbound  station  shall  be  built,  and  will  immediately  make  and 
thereafter  enforce  a  rule  to  that  effoet. 

"  3,  That  said  company  will  build  the  viaduct  provided  for  in 
paragraph  (2)  of  the  order  herein  dated  August  3,  1915,  of  con- 
crete instead  of  steel,  if  the  Commission  so  orders,  provided  the 
Bronx  Parkway  Commission  will  pay  the  difference  in  cost,  in- 
cluding the  cost  of  preparing  plans  for  the  steel  viaduct  which 
will  in  that  case  be  discarded. 

"  4.  That  the  company  will  immediately  prepare  plans  for  said 
viaduct  and  submit  them  to  the  Commission  for  its  approval. 

"  Sesohed  Further,  That  said  company  shall  immediately  file 
with  the  Commission  a  stipulation  covering  the  above  named  ccm- 
ditions,  and  the  approval  of  this  Commission  shall  not  be  indorsed 
on  the  plans  now  submitted  unless  and  until  such  stipulation  shall 
be  duly  filed. 

"Resolved  Further,  That  this  resolution  take  effect  imme- 
diately." 

H.  M.  Chamberlain,  for  the  Commission. 

Geoi^  H.  Walker,  for  the  New  ToA  Central  Railroad 
Company. 

Charles  M.  Sheafe,  Jr.,  for  the  New  York,  New  Haven  and 
Hartford  Railroad  Company. 

W.  J.  Clark,  for  the  corporation  counsel  of  the  city  of  New 
Tort 
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Nelson  P.  Lewis,  for  ihe  board  of  estimate  and  apportionmrait. 

William  W.  Penfield,  for  petiticmera. 

Joeei^  L.  Zoetzl,  and  Julius  H.  Haas,  for  Hio  Wakefield  Tax- 
payers AllianoBk 

Thomas  0.  Blake,  for  Thomas  S.  Walker. 

L.  G.  HoUerau,  for  the  Bronx  Parkway  CoDunission. 

Philip  S.  Bolton,  for  the  Taxpayers  and  Property  Owners 
Aasociatitm. 

Morris  S.  Seheotor,  for  the  Attorney-General  of  the  State  of 
NewYoik. 

George  W.  M.  Clark  and  C.  W.  Schmidke,  for  the  Woodlawn 
ned^ts  Taxpayers  Aasociaticu. 

Frank  A.  Bennett,  for  the  city  of  Mount  Vernon. 

M.  3.  Murphy,  Father  Francis  Moore  and  Mrs.  Sehuman 
property  ownere  in  person. 

HoDOB,  Commiaeioner. — At  the  hearing  of  this  case  Mr.  Bas- 
aeAX  for  the  railroad  company  stated  that  the  tentative  plans  were 
laid  out  to  have  a  station  on  the  viaduct  of  the  nature  of  the  Hi^- 
bridge  or  University  Heists  station.  The  railroad  company  now 
submit  plans  showing  a  brick  station  for  the  southbound  track  at 
the  level  of  the  tracks.  The  chief  engineer  by  letter  dated 
January  twenty-fourth  approves  of  this  position  of  the  statitm. 
The  coimsel  by  letter  of  February  twenty-third  is  of  the  opinion 
that  it  is  not  in  accordance  with  the  testimony  of  Mr.  Bassett  as 
above  given. 

.1  have  looked  into  this  matter  and  find  that  this  viadoot  cannot 
be  proceeded  witii  immediately  as  the  ci^  and  State  have  taken 
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an  appeal,  and  for  this  reaaon  the  city  will  not  approve  the  plans 
for  the  viadnct,  ao  it  is  impoesible  to  at  present  baild  the  station 
on  the  viaduct  The  railroad  company  submitted  plans  for  an 
ornamental  and  entirdy  satisfactory  hrick  statitm  with  all  oon- 
venienoee  located  oa  the  southbound  track,  together  with  a  tem- 
porary foot  bridge  crossiiig  over  the  tracks.  They  also  are  will- 
ing to  Btipolate 

First,  That  the  onnpaiij  will  oonsbuct  a  station  on  the  north- 
bound platform  similar  to  the  one  shown  for  the  southbound  plat- 
form, whenever  reqneeted  by  the  C(»nmiBaioii  so  to  do,  without 
furtber  hearings  or  recourse  to  the  courts 

Second,  That  the  company  will  permit  northbound  pasaengers 
from  such  station  to  pay  their  fare  <si  any  trains  without  excess 
charges 

Third,  That  the  company  will  agree  to  build  Ae  viaduct  of 
concrete  instead  of  ste^  provided  the  Eronz  Parkway  Commis- 
sion will  pay  the  difference  in  cost 

Fourth,  That  the  onnpany  will  immediately  prepare  plans  for 
said  viaduct  and  submit  them  to  this  Commiaaion  for  its  approval 
without  waiting  for  the  trial  of  tie  appeal  taken  by  the  city. 

In  view  of  tiie  fact  that  it  is  neoeasary  to  put  in  operation  the 
tracks  in  tb^  new  positions  at  this  point  at  the  earliest  pos^ble 
moment  so  as  to  allow  the  elimination  of  grade  crossings  further 
north,  and  of  the  further  fact  that  the  station  as  submitted  fully 
takes  care  of  the  needs  of  the  passengers  going  south,  and  that  in 
my  opinion  there  is  no  immediate  need  of  a  station  on  the  n(»11i- 
bound  track  as  the  railway  engineers  state  that  traffic  north  does 
not  exceed  ten  or  twelve  passengers  a  day,  I  would  recommend 
the  adoption  of  the  plan  as  sulonitted  bb  per  resolution  hereto 
attached. 

Straus,  Chairman,  Hayward,  Whitney  and  Herveiy,  Conunis- 
sionert^  concurring. 
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In  the  Jfatter  of  Ae  Hearing  Mi  the  Complaint  erf  Edwabd  B. 
Bbuch  Against  the  CoiraoLmATED  Gas  Company  of  New 
YoKK,  Ml  Account  of  the  Rules  and  Regulations  of  Said  Com- 
pany with  Keepect  to  the  Leading  of  Gaa  Ranges 

Case  No.  1915 

(Public  Service  Conunieaioii,  Fiirt  Dlatrlct,  April  27,  1916) 

Gu  nnte  leues  — teim  of  leaHi  —  anniiEl  Uum  from  ApiU  to  April  per- 
mitted—  foTmei  order  abrogated. 

Upon  complaint  agaiDet  ths  practice  of  the  Consolidated  Gaa  Company 
of  New  York  of  leasing  gas  raagea  only  for  annual  tenns  beginning  and 
ending  in  April  so  as  to  prevent  their  removal  and  loss  of  rental  there- 
from during  the  fait  and  winter  aeaeong  when  coal  etoveB  are  more  largely 
used,  it  appeared  that  said  practice  wsa  objectionable  to  numerous  land- 
lords who  desired  gas  range  rentals  to  be  coterminous  with  the  apart- 
ment leases  beginning  and  ending  in  October,  so  as  to  prevent  removal 
of  tenants  and  loss  of  rentals  during  the  sununer  season,  while  niimerous 
other  real  estate  operators  opposed  interference  by  the  Commission. 
Btld,  that  in  view  of  divided  opinion  among  landlords  and  the  mere- 
tricious claim  of  the  respondent  to  be  free  to  fix  the  term  of  lease  of  gae 
ranges,  as  are  the  landlords  t«  tlx  the  term  of  apartment  leases,  an  order 
will  be  entered  abrogating  an  order  entered  herein  on  April  30,  lOIG, 
which  provided  that  after  the  flrst  year's  rental  a  gaa  range  lease  might 
be  terminated  on  thirty  days'  notice. 

This  proceeding  was  upon  the  complaint  of  Edward  B.  Bruch 
against  the  practice  of  the  Consolidated  Gas  Company  of  fixing 
the  term  of  lease  of  gas  ranges  from  April  to  April.  On  March 
19,  1915,  tile  CommiBsion  entered  an  ord^  directing  a  hearing  in 
the  matter. 

On  April  30,  1915,  the  Commis&ion  entered  an  order  directing 
the  company  to  modify  its  rules  and  regulations  so  as  to  permit 
the  termination  of  a  gas  range  lease  after  the  first  year's  rental 
upon  thirty  days'  notice  to  the  company. 

Upon  the  advice  of  counsel  to  the  Commission,  an  application 
of  the  company  for  a  rrfiearing  was  granted  on  September  24, 
1915,  after  a  previous  application  for  a  rehearing  had  been 
denied  on  May  18,  1915. 
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On  April  27,  1916,  pursuant  to  an  opinion  of  Comniia8i(»ier 
Hayward  adopted  on  that  day,  the  CommiBsion  entered  an  order 
abn^ting  the  order  entered  April  30,  1915. 

The  furtiier  facts  in  the  matter  are  set  forth  in  the  opinion 
adopted. 

H.  H.  Whitman,  for  Hie  Commissicm. 

Harry  Dubinsky,  for  die  complainant 

J(An  A.  GarvCT  and  P.  F.  W.  Ruther,  for  the  respondent 

Etrgene  S.  Van  Riper,  William  A.  Shelton  and  T.  Ward  Waa- 
son,  for  pn^ierty  owners. 

Hatwahd,  Commissioner. —  The  complaint  in  this  matter  was 
filed  in  March,  1915,  and  the  first  hearing  was  held  on  April  8, 
1915,  before  Commissioner  Cram.  The  condition  complained  of 
was  that  the  ('onsolidated  Gas  Company  made  its  gas  range 
rentals  run  from  April  first  to  April  first,  while  the  majority  of 
apartment  leases  run  fr<Hn  October  firet  to  October  first  The 
result  is  that  the  landlords  of  apartments  which  are  vacated  in 
October  have  to  pay  six  months  rental  for  gas  ranges  installed  by 
them,  whereas  if  the  apartment  is  not  reoccupied,  they  lose  the  nse 
of  the  stove  altogether,  and  if  the  apartmnt  is  reoocupied,  they 
must  in  many  cases,  to  jdease  incoming  tenants,  install  a  new 
range  and  start  a  new  rental  contract  The  gas  company  makes 
no  rebates  for  periods  in  which  the  gas  ranges  are  not  used. 

It  seems  that  the  custom  of  making  apartment  rentals  run  from 
October  to  October  was  inaugurated  because  it  was  found  that 
where  leasee  ran  from  May  to  May,  the  thrifty  tenant  would  go 
away  for  the  summer  and  rent  a  new  apartmmit  in  the  fall  for 
six  months.  On  the  other  hand,  the  gas  company  claims  that  the 
reason  its  gas  range  rentals  are  fixed  from  April  first  to  April  first 
is  Ihat  otherwise  the  thrifty  tenant  woiild  order  his  gas  range  out 
in  the  fall  when  he  oould  more  profitaMy  use  ooal,  and  have 
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another  range  pot  in  in  tho  spring  when  the  use  of  gas  was  more 
comfortable  and  economical. 

The  complainant  was  ba(^ed  in  his  demand  that  the  gas  com- 
pany make  its  iwitBle  run  fiwa  October  to  October  by  Lawrence 
M.  D.  HcQuire,  president  of  the  Beal  Estate  Board  of  Brokers, 
who  stated  that,  in  his  opinion,  the  landlords  of  New  York  city 
paid  the  Consolidated  Gas  C«npany  about  $1,000,000  per  year  for 
rental  of  gas  ranges  at  from  $1  to  $6  per  range.  He  was  also 
supported  by  T.  Ward  Wasson,  secretary  and  treasurer  of  Knap 
&  Wasson,  4249  Broadway,  and  secretary  of  the  Upper  Manhat- 
tan Property  Owners  Association,  and  by  two  other  realty  owners. 
The  complainant  himsdf  is  a  real  estate  farther  and  agent. 

On  April  30,  1915,  an  order  was  entered  providing  that  after 
the  first  year's  rental,  a  gas  range  lease  might  be  terminated  on 
thirty  days'  notice.  On  May  sixteenth  the  company  applied  for 
a  rehearing,  which  applicaticm  was  denied.  On  June  twenty- 
ninth  counsel  for  the  Commission  was  instructed  to  enforce  the 
order.  On  July  first  counsel  wrote  to  Commissioner  Williams 
mentioning  a  ccmversaticm  between  Mr.  Whitman  and  the  Com- 
missioner in  which  Mr.  Whitman  was  advised  that  no  action  was 
to  be  taken  to  enforce  the  order.  Chairman  McOall  having  readbed 
an  agreement  with  Mr.  Cortdyou  that  the  company  was  to  test 
the  order  in  operation,  and  its  time  ior  acceptance  was  to  be  ex- 
tended. On  September  eleventh  the  company  advised  the  Com- 
mission that  they  were  about  to  file  an  application  for  rehearing. 
Mr.  Cortelyou  stated  that  he  had  not  understood  that  "  any  test 
of  the  order  would  be  made"  but  that  he  had  agreed  that  the 
order  would  be  "  informally  complied  with  ",  whatever  that  means. 

September  24,  1915,  a  rehearing  application  was  filed  and  a 
rehearing  granted.  The  hearing  was  held  before  Commiseioner 
Williams  on  September  thirtieth,  at  which  time  no  other  testi- 
mony was  given  with  the  exception  that  repreeentativee  of  the 
Realty  Notice  Corporation,  the  Allied  Real  Estate  Interests  and 
the  Advisory  Council  of  Real  Estate  Interests  were  present,  all  ■ 
of  whom  spoke  in  favor  of  the  abrogation  of  the  order,  stating 
that  the;y  cmsidered  the  present  practice  just  and  proper.    They 
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had  evidently  been  impressed  by  the  company's  assertion  tbat  it 
would  go  out  of  the  gas  rental  business  if  any  change  of  method 
was  forced  upon  them.  The  Coniinission  also  received  several 
letters  from  real  estate  operators  such  as  Joseph  P.  Day,  Slaws<«i 
&  Hobbs,  Mark  Rafalaky  &  Co.,  Douglas  Robinson,  Charles  S. 
Brown  &  Co.,  etc  asking  that  the  order  be  rescinded.  Other  let- 
ters were  received  in  November  of  that  year  indicating  that  the 
gas  company  had  notified  tiie  real  estate  operators  that  the  Com- 
mission had  already  rescinded  its  former  order. 

No  action  has  ever  been  taken  by  the  Commiamoa  eitiier  to 
abn^ate  or  affirm  the  final  order  entered  on  April  30,  1915. 

I  very  much  doubt  the  advisability  of  the  order  in  this  case, 
particularly  in  view  of  the  divided  sentiment  among  real  estate 
operators  on  the  question.  It  would  seem  that  there  is  eome 
merit  in  the  contsntion  of  the  gas  company  that  they  have  as 
much  right  to  fix  their  rental  periods  from  April  to  April  to  keep 
their  stoves  installed  during  the  winter,  as  the  landlords  have  to 
make  their  rental  periods  run  from  October  to  October  in  order 
to  keep  apartments  occupied  during  the  summer. 

I  therefore  believe  that  the  fMiner  order  stould  be  abrogated 
unleee  the  Commission  desires  to  hold  further  hearings  and  go 
into  the  matter  i^e  novo. 

Straus,    Chairman,    Hodge,    Whitney    and   Hervey,    Commis- 
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la  the  Matter  of  t^e  Hearing  on  tJie  Motion  of  tlie  Commiesion 
as  to  Througi  Routes  and  Joint  Rates  of  the  Third  Avenue 
Railway  Company,  Third  Avsnue  Bbidge  Company,  Belt 
Line  Railway  Corpobatidtt,  the  Forty-second  Stkekt, 
Manhattanville  and  St.  Nioholas  Ayenue  Railway 
Company  and  Second  Avenue  Railroad  Company  in  the 
City  of  New  York,  and  John  Beaver,  Ita  Receiver 

Case  No.  2087 
(Pnblie  8«rriM  CommiBsion,  Fint  District,  April  27,  1910> 

Tkrongh  rotttei  and  joist  utea — itntt  nilrud  coipontiont  —  of  altena- 
tive  rontea  one  InvolTlni  leu  MOfHtion  and  opposition  piefeiAble. 

Thntngh  tontu  and  joint  »tea  —  atreet  raHioad  corpoiations  —  route  from 
Tenth  avenue  over  Qneensboio  biidce  adopted. 

Where  in  the  eet«bliahinent  of  a  througb  route  ovm  the  Queeniboro 
bridge  alternative  routee  from  the  bridge  to  Fifty-nintli  etreet  vU  Second 
avenue  or  via  Sixtieth  atreet  and  Third  avenue  could  be  adopted  but  the 
former,  although  more  readily  available,  would  cause  greater  congestion 
of  traffic  and  oppoiition  against  the  use  of  traclis  of  another  companj, 
the  latter  route  will  be  preferred. 

An  order  will  be  entered  directing  the  eetabliehment  of  a  through  rout* 
and  ioint  rate  from  Tenth  avenue  to  Queens  Plaea  of  the  Queensboio 
bridge,  eastbound  via  Fiftf-ninth  street  to  the  bridge,  and  westbound  via 
Sixtieth  street  and  Third  avenue  to  Fifty-ninth  street. 

This  proceeding  was  upon  the  motion  of  the  Cotmnission  and 
was  started  by  a  reeolution  for  a  hearing  adopted  on  April  13, 
1916,  to  detarmine  if  a  through  route  should  be  established  from 
Tenth  avenue  and  Fifty-ninth  street,  Manhattan,  to  the  Qneena 
Flaza  of  the  Queecsboro  bridge. 

On  April  27,  1916,  pursuant  to  an  opinion  of  Ctanmiasioner 
Hayward,  adopted  oa  that  day,  the  Commission  entered  an  order 
as  follows: 

"  A  hearing  having  been  had  herein  before  the  Conunisaion  oa 
April  17,  1916,  and  <ni  certain  adjourned  dates,  and  the  Commift- 
sioQ  being  of  opinion  after  said  hearing  that  die  Fifty-ninth  Street 
line  of  the  Belt  Line  Railway  Corp<»-ati(Hi  and  the  Queenshoro 
Bridge  line  operated  l^  the  For^-seocoid  Street,  Manhattanville 


Pd.yGOOgIe 


liODTBS   AND   jliATBB   OP   TuiBD    AvE.    R.    Oo.,    ETC.  3o 

Public  Service  CommiEsion,  First  Di»trict 

and  St  Nicholas  Avenue  Bailway  C(»Dpaiij  and  the  Third 
Avenue  line  operated  by  the  Third  Avenue  Railway  CompaDj 
fonn  or  con  be  made  to  form  a  continuouB  or  connecting  line  of 
transportation  by  the  oonstnictJon  and  maint^iance  of  switch 
oonnectiiHi, 

"  Now,  therefore^  it  is 

"  Ordered,  That  Belt  Line  Railway  Corporation,  Forty-second 
Street,  Manhattanville  and  St.  Nicholas  Avenue  Railway  Com- 
pany and  Third  Avenue  Railway  Company  be  and  they  hereby  are 
required  to  establish  on  or  before  December  15,  1916,  and  tiiere- 
after  to  maintain  throu^  routes  for  Uie  transportation  of  pas- 
sengers by  the  operation  of  through  cars  between  the  points  and 
upcm  the  lines  specified  in  the  following  schedule,  and  be  and 
hereby  are  required  on  or  before  said  date  to  establish  and  put 
in  force  a  joint  rate  or  fare  for  each  peaSenger  of  not  more  than 
five  c^its;  and  said  companies  are  bea:eby  required  en  or  before 
June  1,  1916,  to  agree  as  to  the  portion  of  such  joint  rates,  fares 
or  charges  to  which  each  of  them  shall  be  entitled : 

"  '  SCH£I>DLB  OF  ThBOUQII  Ra.TSS 

" '  (Eastbound) 
" '  The  trough  rate  shall  include  at  least  tiie  following  streets: 
" '  From  Tenth  avenue  east  on  Fifty-ninth  street  to  Seooad 
avenue  over  the  line  of  the  Belt  Line  Railway  Corporation ;  tiience 
still  easterly  over  the  line  of  the  Forty-second  Street,  Manhattan- 
ville and  St.  Nicholas  Avenue  Railway  Company  on.  Queensboro 
bridge  to  Queensboro  Plaza. 

"'(Westbound) 
" '  From  Queensboro  Plaza  on  line  of  Forty-second  Street,  Man- 
hattanville and  St.  Nicholas  Avenue  Railway  C<»npany  on  Queens- 
boro bridge  westerly  to  Second  avenue;  thence  still  westerly  on 
line  of  Forty-8e<MMid  Street,  Manhattanville  and  St.  Nicholas 
Avenue  Railway  Company  on  Sixtieth  street  to  Third  avenue; 
thence  southerly  on  line  of  Third  Avenue  Railway  Company  on 
Third  avenue  to  Fifty-ninth  street;  th«ice  weeterly  on  line  of 
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Belt  Line  Railway  Corporation  on  Fi%-ninth  street  to  Tenth 
avenue.' 

"  Further  ordered,  That  Belt  Line  Railway  CorpOTation, 
Forty-second  Street,  Hanhattanville  and  St  Nicholas  Avenue 
Railway  Company  and  Third  Avenue  Railway  Company  construct 
and  maintain  suoh  interchange  or  connecting  tract  as  may  be 
neeeesary  to  permit  of  the  operation  of  the  rout«  above  described. 

"  Further  ordered,  That  nothing  in  this  order  shall  be  construed 
as  requiring  the  operation  of  all  Fifty-ninth  street  cars  across  tie 
Queensboro  bridge,  and  that  nothing  contained  in  this  order  shall 
be  construed  aa  limiting  the  right  of  said  companies  to  operate 
throu^  ears  from  West  Forty-second  Street  feny  to  Queeneboro 
Plaza  via  West  Forty-second  street.  Tenth  avwiue,  Fifty-ninth 
street  and  Queensboro  bridge  and  return. 

"  Further  ordered.  That  this  order  shall  take  effect  immedi- 
ately and  that  the  Belt  Lino  Railway  Corporation,  Forty-second 
Street,  Manhattanville  and  St  Nicholas  Avenue  Railway  Com- 
pany and  Third  Avenue  Railway  C{Hnp«ny  notify  the  Commission 
on  or  before  December  20,  1916,  whether  the  said  through  route 
and  joint  rate  has  been  established,  what  the  rate  so  established  is 
and  what  portion  of  su<di  rate  each  company  is  to  receiva" 

Arthur  DuBois,  for  the  Commission. 

Herbert  J.  Bickford  and  Brainard  Tollee,  for  all  the  street  rail- 
road companies  herein. 

Edward  A.  Maher,  for  the  Third  Avenue  Railway  Company. 

Peter  A.  Leminger,  for  the  Sunnyside  Taxpayers  Association. 

Haywaed,  Commissionw. —  This  is  a  hearing  to  determine  the 
advisability  of  requiring  the  Third  Avenue  Railroad  system  to 
operate  certain  cars  of  its  Fifty-ninth  Street  line  across  the 
Queensboro  bridge  and,  if  sut^  operation  eeema  advisable,  to 
determine  the  route  to  be  taken. 

It  is  practically  admitted  that  a  great  number  of  people  would 
be  convenienced  by  such  operation,  which  has  been  in  contempla- 
tion for  some  time.     The  question  for  our  determination  therefore 
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is  what  route  this  aervic©  should  take.  The  poaaible  routes  are 
two,  by  either  of  which  the  cars  would  run  east  on  Fifty-ninth 
street  to  Second  avenu^  cross  the  bridge  and  return  to  iie  west- 
erly end  of  the  bridge  at  Sixtieth  street  and  Second  avenue.  From 
here,  howerer,  it  is  possible  for  the  westbound  cars  to  proceed 
either : 

(1)  Weet  on  Sixtietli  street  to  Third  avenue,  sout^  on  Third 
avenue  to  Fifty-ninth  street  and  thence  west  on  Fifty-ninth 
street,  or 

(2)  South  Ml  Second  avenue  to  Fifty-ninth  street  and  west  on 
Fifty-ninth  street 

If  either  route  is  adopted,  one  turnout  would  have  to  be 
installed :  in  the  first  case  at  Third  avenue  and  Fifty-ninth  street ; 
in  the  second  at  Second  atenue  and  Sixtieth  street. 

In  favor  of  the  Second  Avenue  route  (2)  there  is  the  factor 
that  the  special  woik  for  the  turn  at  Second  avenue  and  Sixtieth 
street  has  already  been  obtained,  so  that  operation  could  be 
inaugurated  more  promptly  than  if  die  other  route  be  adopted. 
Also  the  turn  at  Fifty-ninth  street  and  Second  avenue  would  be 
wider  and  more  easily  operated  than  that  at  Fifty-ninth  street 
and  Third  avenua 

On  the  other  band,  I  am  thoroughly  convinced  that  operaticm 
by  way  of  Sixtieth  street  and  Third  avenue  would  entail  much 
leas  interference  with  traffic  than  would  operation  on  Second 
avenua  The  vehicular  traffic  on  the  two  avaaues  is  practically 
the  sanies  but  if  cars  were  to  turn  from  weet  to  south  at  Sixtieth 
street,  they  would  seriously  interfere  with  die  stream  of  vehiclee 
that  comes  to  die  westerly  end  of  the  bridge  and  proceed  weet  on 
Sixtieth  street  The  operation  of  cars  along  Sixtiedi  street  is 
with  this  traffic  and  does  not  delay  it,  but  any  turning  of  cars  at 
this  point  would  cross  it  and  cause  unnecessary  congestion. 

Moreover,  to  order  operation  on  Second  avenue  would  involve 
operation  on  the  tracks  of  the  Second  Avenue  Railroad  Company, 
which  is  vigorously  opposed  by  the  receiver  of  that  ccmipany,  while 
the  operation  by  way  of  Sixtieth  street  would  involve  die  tracks 
only  of  controlled  companies  of  the  Third  Avenue  ^stem. 

jHiefle  ocaigiderati<HiB  in  favor  of  this  l&tter  operation  (weet 
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dirou^  Sixtieth  street,  south  on  Third  avenue  and  again  west  on 
Fiftj-nintii  street)  seem  to  me  to  be  conclusive  and  I  recommend 
that  an  order  be  made  directing  the  inauguration  of  tius  service 
at  the  earliest  possible  date. 

Straus,    Chairman,    Hodge,  '  Whitney   and   Hwrey,    Commis- 
sioners, concurriBg. 


In  the  Matter  of  the  Application  of  The  Dby  Dock,  Eabt 
Beoadway  and  Battery  Bailboad  Company  for  the  Consent 
of  the  Public  Service  Commission  for  the  First  District  to 
make  and  Issue  its  Refunding  Mortgage  and  Deed  of  Trust 
to  Central  Trust  Company  of  New  York,  as  Trustee,  and  to 
Issue  Thereunder  About  $560,000  Series  B  Bonds  and  $2,240,- 
000  Series  C  Bonds  to  Refund  Certain  of  its  Debts  and  Obli- 
gations 

Case  No.  1715 

(Public  Serrice  Commission,  First  District,  Ma;  4  »nd  26,  1616) 

—  cost  of  leprodnctiou  lug  depteda- 

CapitaUution  —  street  lailioad  corporations  —  investment  In  piopeity  — 
amoDnt  of  securities  issuable. 

Acconota  and  funds  —  depreciation  leserre  —  cost  of  additions  and  betterments 
made  out  of  surplus  diminishable  by  amount  of  depreciation  for  capi- 
talization purposes. 

Valuation  — appreciation  of  land  —  appreciation  of  land  offset  asalnat  dapre- 
ciation  reserve. 

Valuation  —  franchise  value  —  claim  for  franchise  value  disallowed. 

Capitatiiation  —  street  railroad  corporations  —  refunding  of  ontstandinK  obli- 
gations. 

Capltaliiation  — refunding  of  obligations  of  bankrupt  corporations — nelthei 
value  of  property  nor  earning  capacity  but  expenditures  for  capital  pur- 
poses the  measure  of  lawful  capitaliiation. 

Bond  issue  —  street  railroad  corporations  —  amount  of  aacnrities  issuable  — 
amendment  of  farmer  determination. 

Upon  an  application  of  the  Dry  Dock,  East  Broadway  and  Battery 
Railroad  Company  for  an  issue  of  bonds  to  refund  outBtanding  obliga- 
tions the  CommisBion  finds  that  on  August  1,  1B15,  the  cost  of  reproduc- 
tion new  of  the  applirant's  property  was  £3,279,870,  that  the  estironted 
depreciation  was  2714  per  (.'ent  or  t8Sd,801  and  that  the  then  present 
value  of  said  property  was  $2,383,069. 
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The  inTeatment  In  the  applicMit'*  property  from  1864  to  Augiiat  1, 
1915,  after  deducting  Mcnied  depreciktioii  of  9229,229.60  and  replace- 
menta  in  tlie  uaonnt  of  $710,*24.03,  aoountod  to  12,778,117.13,  tlie 
capitaliation  of  which  will  Ik  approved  upon  ui  application  for  the 
isane  of  bonds  for  11,828,886  (amended  to  92,030,000)  in  addition  to 
bonds  outstanding  for  9960,000. 

In  tlie  valuation  of  the  applicant's  property  for  capitalization  pur- 
poses allowaace  iraa  claimed  for  additions  and  betterments  made  out  of 
aurplua  witbout  deduction  for  depreciation  on  the  ground  that  the  B;stem 
of  accounts  recommended  by  the  State  Board  of  Bailroad  CommiaaionerB 
did  not  provide  apecifically  for  depreciation  reserve.  Held,  that  under 
■ection  31  of  the  Railroad  Law  of  1860  tbe  applicant  was  required  to  file 
an  annual  report  and  to  specif;  in  deUil  the  book  charges  for  main- 
tenance and  depreciation,  tbat  accounting  rulea  unlveraally  recognized 
the  neceaaity  for  a  depreciation  reserve,  and  that  it  is  a  sound  doctrine 
baaed  upon  tbe  unassailable  proposition  that  the  wasting  of  phyalcal 
property  must  be  provided  against  out  of  income. 

The  allowance  claimed  by  the  applicant  for  appreciation  in  real  estate 
should  lie  offset  against  accrued  depreciation  of  physical  property. 

No  payment  having  been  made  for  franchises  to  the  State  or  to  indi- 
viduals a  claim  for  franchise  value  is  not  allowed. 

The  applicant  asked  for  the  approval  of  an  issue  of  bonds  for  the 
purpose  of  refunding,  among  others,  91,100,000  certillcates  of  indebted- 
ness, which  had  been  btued  as  stock  dividenda  but  which  were  alleged 
to  represent  investment  in  additions  and  bettermente  paid  for  out  of 
surplus.  Held,  tbat  not  more  than  (481,000  represented  capital  expend- 
itures, which  anm  will  be  allowed  to  be  capitalized  by  the  issue  of  new 
securities. 

Pursuant  to  a  decision  of  tbe  Appellate  Division  of  tbe  Supreme  Court, 
New  York  county,  sustaining  the  Commission's  refusal  to  approve  a 
fomer  application  of  the  Dry  Dock,  East  Broadway  and  Battery  Bail- 
road  Company  for  an  issue  of  securitiea  to  refund  outstanding  obligationa 
and  wind  up  the  receivership,  in  which  the  court  held  that  the  Commis- 
aion  waa  in  error  in  applying  the  test  of  the  actual  value  of  the  applicant's 
property  and  ita  earning  capacity  as  a  meaoure  for  the  issue  of  new 
securities,  and  directed  tbe  Conunissioo  to  the  considerations,  under  sec- 
tion B6  of  the  Public  Service  Commissions  Law,  (I]  whether  the  proposed 
Issue  Is  reasonably  required  for  tbe  refunding  purpose,  {2}  whether  the 
expenditure  to  be  refunded  is  a  capital  as  distinct  from  an  operating  or 
Income  charge,  and  (3)  If  an  operating  charge  whether  it  should  never-, 
thelesa  be  permitted  under  the  exception  clause  thereof,  the  present 
application  for  an  iasue  of  bonds  for  92,7B0,00O  will  again  be  denied 
without  prejudice  to  a  new  application  for  an  Issue  of  bonds  not  to 
exceed  91,828,886  (amended  to  92,030,000}  which  properly  represente 
sxpenditurea  for  capital  purposes. 

Upon  the  discovery  of  missing  records  which  may  justify  a  larger  issue 
of  securities,  an  application  will  be  entertained  for  the  issue  of  bonds 
for  92,030,000  instead  of  (1,828,886,  as  heretofore  antliorised. 
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By  an  order  entered  on  April  28,  1914,  the  Coramission  denied 
an  application  of  the  Dry  Dock,  East  Broadway  and  Battery  Rail- 
road Company  to  execute  a  refunding  mortgage  and  deed  of  trust 
to  the  Central  Trust  Company  of  New  York,  as  trustee,  for 
$4,300,000  and  to  issue  thereunder  about  $560,000  series  B  bonds 
and  $2,240,000  series  C  bonds  for  the  purpose  of  refunding  cer- 
tain debts  and  obligations  of  the  applicant  and  winding  up  the 
receivership  to  which  the  company  had  been  subjected  since 
February,  1008.  The  Commission's  determination  was  pursuant 
to  an  opinion  of  Commissioner  Maltbie  that  the  proposed  capital- 
ization exceeded  the  value  of  the  applicant's  property  and  did  not 
entirely  represent  capital  expenditures. 

Upon  a  certiorari  proceeding  to  review  the  Commission's  deci- 
sion, the  Appellate  Divison  of  the  Supreme  Court  for  the  First 
Department  sustained  the  Commission's  action  by  a  decision 
handed  down  May  7,  1915,  and  held  that  while  the  Commission 
was  wrong  in  applying  the  test  of  the  actual  value  of  the  com- 
pany's property  and  its  earning  capacity  as  a  measure  of  the 
new  securities,  it  was  right  in  refusing  the  issue  of  securities 
until  it  was  proved  that  they  represented  actual  investments  for 
the  company's  capital  account. 

On  August  3,  1915,  the  applicant  filed  a  petition  for  a  rehear- 
ing, which  was  granted  by  the  Commission.  After  further  hear- 
ings had  the  Commission  entered  an  order  on  May  11,  1916. 
pursuant  to  an  opinion  of  Commissioner  Hayward,  adopted  May 
4,  1916,  that  the  application  be  again  denied  with  leave  to  file 
another  application  for  an  issue  of  bonds  for  $1,828,385. 

On  May  25,  1916,  the  Commission  adopted  another  opinion  of 
Commissioner  Hayward  and  entered  an  order  pursuant  thereto 
permitting  the  applicant  to  file  a  petition  for  the  issuance  of 
bonds  for  $2,030,000  on  account  of  the  discovery  of  missing 
records  which,  the  applicant  claimed,  would  justify  the  increased 
issue. 

The  order  entered  by  the  Commission  on  April  28,  1914,  and 
the  opinions  filed  llarch  3,  1914,  by  Commissioner  Williams  for 
and  Commissioner  ^faltbie  against  the  petition,  were  reported  at 
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5  Public  Service  CommiBsion  Reports  (Ist  Diet.  N.  Y.)  213  and 
337,  respectively. 

The  decision  of  the  Appellate  Division  of  the  Supreme  Court, 
sustaining  the  Commission,  was  reported  at  6  Public  Service 
Commission  Reports  (let  Dist.  N.  Y.) 

The  order  of  May  11,  1916,  was  as  follows: 

"  The  Dry  Dock,  East  Broadway  and  Battery  Railroad  Com- 
pany, applied  to  this  Commission  by  petition  dated  and  verified 
July  31,  1913,  for  the  consent  of  the  Commission  to  the  issue  by 
said  company  of  its  refimding  mortgage  and  deed  of  trust  to  Cen- 
tral Trust  Company  of  New  York  as  trustee  and  to  the  issue  there- 
under of  about  $560,000  series  B  bonds  and  $2,2iO,000  series  C 
bonds  to  refund  Its  debts  and  obligations  as  in  said  petition  set 
forth.  Ralph  J.  Jacobs,  Frederick  H.  Ecker  and  S.  Sidney  Smith 
as  a  Protective  Committee  for  the  benefit  of  holders  of  the  5 
per  cent  certificates  of  indebtedness  of  said  company  made  appli- 
cation dated  and  verified  February  19,  1914,  to  intervene  in 
said  proceeding  in  favor  of  said  petition  and  such  intervention 
was  allowed  by  the  Commission.  After  a  hearing  thereon 
an  order  was  made  by  the  Commission  on  April  28,  1914, 
denyiug  the  said  petition  which  order  was  on  rehearing 
confirmed  by  the  Commission  by  order  of  December  11, 
1914.  The  Dry  Dock,  East  Broadway  and  Battery  Rail- 
road Company  and  the  said  Ralph  J.  Jacobs  and  others 
as  said  committee  as  relators  procured  from  the  Supreme 
Court,  New  York  county,  a  writ  of  certiorari  to  he  issued  to 
review  the  said  proceedings  and  orders  of  the  Commission,  and 
the  Appellate  Division  of  the  Supreme  Court,  First  Department, 
thereafter  on  May  7,  1915,  made  its  order  wherein  and  whereby 
the  said  court  dismissed  said  writ  of  certiorari  and  confirmed  the 
said  proceedings  and  orders  of  the  Commission  with  $50  costs  and 
disbursements  to  respondents  upon  the  grounds  stated  in  the 
opinion  of  said  court  filed  May  7,  1915,  and  without  prejudice 
to  the  relators  or  either  of  them  applying  to  the  Conmiiaaion  for 
a  further  rehearing  in  this  proceeding.  Thereafter  the  said  Dry 
Dock,  East  Broadway  and  Battery  Railroad  Company  and  said 
Ralph  J.  JaAibs  and  others  as  said  committee  made  application 


Pdr,yGOOgIe 


State  Depa&tuent  Repoktb 


Public  Service  ComiDiuion,  First  District 


to  the  Commission  by  petition  dated  July  15,  1915,  for  a  further 
rehearing  in  this  proceeding,  which  was  granted  by  the  Commia- 
sion,  and  such  further  rehearing  has  been  duly  held,  Herbert  J. 
Bickford  appearing  for  the  aaid  Dry  Dock,  East  Broadway  and 
Battery  Railroad  Company,  and  Morgan  J.  O'Brien,  Henry  M. 
Ward  and  Nathan  Ottinger  appearing  for  the  said  Committee. 

"  The  Commission  having  now  duly  considered  the  said  order 
and  opinion  of  the  Appellate  Division  of  the  Supreme  Court, 
First  Department,  and  all  the  matters  and  pi-oofs  as  to  this  appli- 
cation before  the  Commission  on  the  original  hearing  and  on  the 
rehearing  and  on  such  further  rehearing,  it  is 

"  Ordered,  That  the  application  of  the  said  Dry  Dock,  East 
Broadway  and  Battery  Railroad  Company  and  of  the  aaid  Ralph 
J.  Jacobs  and  others  as  said  Committee,  as  said  application  is  now 
presented,  for  an  order  authorizing  the  isBuance  by  said  Dry  Dock,. 
East  Broadway  and  Battery  Railroad  Company  of  $520,000 
series  B  bonds  and  $2,240,000  series  C  bonds  be  and  the  same 
hereby  is  denied,  without  prejudice  to  a  new  application  for  an 
issue  of  bonds  not  to  exceed  $1,828,385  in  such  series  and  for 
such  purposes  as  the  applicants  may  specify  and  which  the  mort- 
gage to  be  then  presented  for  the  consent  of  the  Commission  shall 
provide  for." 

Order  entered  May  25,  1916. 

"  It  appearing  to  the  Commission  that  the  order  of  the  Com- 
mission made  and  filed  herein  May  11,  1616,  should  be  changed 
as  hereinafter  set  forth,  it  is  hereby 

"  Ordered,  That  said  order  made  and  filed  herein  May  11, 1916, 
be  and  the  same  hereby  is  changed  and  amended  to  read  ai 
follows : 

"  The  Dry  Dock,  East  Broadway  and  Battery  Railroad  Com- 
pany applied  to  this  Commission  1^  petition  dated  and  verified 
July  .31,  1913,  for  the  consent  of  the  Commission  to  the  issue  by 
said  company  of  its  refunding  mortgage  and  deed  of  trust  to 
Central  Trust  Company  of  New  York  as  trustee  and  to  the  issue 
thereunder  of  about  $560,000  aeries  B  bonds  and  $2,240,000 
series  C  bonds  to  refund  its  debts  and  obligations  as  in  said  peti- 
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tion  set  fortL  Ralph  J.  Jacobs,  Frederick  H.  Ecker  and  S.  Sid- 
ney Smith  as  a  protective  committee  for  the  benefit  of  holders  of 
the  5  per  cent  certificates  of  indebtedness  of  said  company  made 
application  dated  and  verified  February  19,  1914,  to  intervene  in 
said  proceedings  in  favor  of  said  petition  and  such  intervention 
■was  allowed  by  the  CommiBsion.  After  a  hearing  thereon  an  order 
was  made  by  the  Commission  on  April  28,  1914,  denying  the  said 
petition,  which  order  was  on  rehearing  confirmed  by  the  Commia- 
flion  by  order  of  December  11,  1914.  The  Dry  Dock,  East  Broad- 
way and  Battery  Railroad  Company  and  the  said  Ralph  J. 
Jacobs  and  others  as  said  committee  as  relators  procured  from  the 
Supreme  Court,  New  York  county,  a  writ  of  certiorari  to  be 
issued  to  review  the  said  proceedings  and  orders  of  the  Commis- 
sion, and  the  Appellate  Division  of  the  Supreme  Court,  First 
Department,  thereafter  on  May  7,  1915,  made  its  order  wherein 
and  whereby  the  said  court  dismissed  said  writ  of  certiorari  and 
confirmed  the  said  proceedings  and  orders  of  the  Commission  with 
$50  costs  and  disbursements  to  respondents  upon  the  grounds 
stated  in  the  opinion  of  said  court  filed  May  7,  1915,  and  without 
prejudice  to  the  relators  or  either  of  them  applying  to  the  Com- 
mission for  a  further  rehearing  in  this  proceeding.  Thereafter 
the  said  Dry  Dock,  East  Broadway  and  Battery  Railroad  Com- 
pany and  said  Ralph  J.  Jacobs  and  others  as  said  committee  made 
application  to  the  Commission  by  petition  dated  July  15,  1916, 
for  a  further  rehearing  in  this  proceeding,  which  was  granted  by 
the  Commission,  and  such  further  rehearing  has  been  duly  heTd, 
Herbert  J.  Bickford  appearing  for  the  said  Dry  Dock,  East 
Broadway  and  Battery  Railroad  Company,  and  Morgan  J. 
O'Brien,  Henry  M.  Ward  and  Nathan  Ottinger  appearing  for  the 
said  committee. 

"The  Commission  having  now  duly  considered  the  said  order 
and  opinion  of  the  Appellate  Division  of  the  Supreme  Court, 
First  Department,  and  all  the  matters  and  proofs  as  to  this  appli- 
cation'  before  the  Commission  on  the  original  hearing  and  on  the 
rehearing  and  on  such  further  rehearing,  it  is 

"Ordered.  That  the  application  of  the  said  Dry  Dock,  East 
Broadway  and  Battery  Railroad  Company  and  of  the  said  Ralph 
J.  Jacobs  and  others  as  said  Committee,  as  said  application  is  now 
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presented,  for  an  order  authorizing  the  issuance  by  said  Dry  Dock, 
East  Broadway  and  Battery  Railroad  Company  of  $520,000  series 
B  bonds  and  $2,2+0,000  series  C  bonds  be  and  the  same  hereby 
is  denied,  without  prejudice  to  a  new  application  for  an  issue  of 
bonds  not  to  exceed  $2,030,000  in  such  series  and  for  such  pur^ 
poses  as  the  applicants  may  specify  and  which  the  mortgage  to 
be  then  presented  for  the  consent  of  the  Commisston  shall  pro- 
vide for." 

Oliver  C.  Semple,  for  the  Commission. 

Evarts,  Choate  &  Sherman,  by  Herbert  J.  Bickford  and  Mor- 
gan J.  O'Brien,  Henry  M.  Ward  and  Nathan  Ottinger,  for  The 
Dry  Dock,  East  Broadway  and  Battery  Railroad  Company. 

Haywabd,  Commissioner. —  The  Dry  Dock,  East  Broadway 
and  Battery  Railroad  Company  has  .ipplied  to  this  Commission 
for  its  consent  to  the  issue  of  a  refunding  mortgage  providing  for 
the  issue  of  three  classes  of  bonds,  payable  January  1,  1960,  as 
follows : 

Series  A  bonds,  5  per  cent $1,500,000 

Series  B  bonds,  i  per  cent 560,000 

Series  C  bonds,  4  per  eent  payable  only  if  earned 

up  to  January  1,  1025 2,240,000 


$4,300,000 


The  series  A  bonds  are  not  applied  for  in  this  proceeding  but 
when  issued  will  be  used  to  refund  the  outstanding  general  mort- 
gage bonds  which  become  due  on  December  1,  1932,  amounting  to 
$950,000,  and  to  provide  for  future  capital  requirements  in  the 
amount  of  $550,000.  The  company  applies  now  for  permission 
to  issue  series  B  and  series  C  bonds  in  an  aggregate  amount  of 
$2,760,000  for  the  purpose  of  refunding  certain  debts  of  the  com- 
pany amounting  to  about  $3,800,000. 

The  original  application  to  the  Commission  was  denied  April 
28,  1914,  and  after  rehearing  was  again  denied  on  December  '11. 
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1914,  both  times  on  the  grounds:  First,  that  there  was  absence 
of  proof  that  the  debts  eought  to  be  refunded  were  incurred  for 
capital  as  distinct  from  operating  or  income  charges  and  that  the 
evideuce  showed  that  some  of  the  debts  represented  expenditures 
for  operating  or  income  charges;  second,  that  the  company  did 
not  have  property  sufficient  in  value  to  support  the  proposed 
issues;  and  third,  that  it  did  not  appear  that  the  company  would 
have  earnings  with  which  to  pay  interest  on  such  issues. 

The  company  sued  out  a  writ  of  certiorari  and  the  Appellate 
Division  (167  App.  Div.  286)  affirmed  the  Commission's  decision 
and  dismissed  the  writ  with  costs. 

In  the  prevailing  opinion,  Justice  Dowling,  with  whom  Justices 
Clarke  and  Hotchkiss  concurred,  discussed  at  length  the  grounds 
upon  which  the  Commission  had  refused  the  application,  and 
stated  his  conclusion  as  follows   (pp.  308-310) : 

"  While,  therefore,  the  Commission  was  wrong  in  applying  the 
test  of  the  actual  value  of  the  company's  property  and  its  earning 
capacity  as  a  criterion  for  its  approval  of  the  issue  of  these  new 
securities,  it  was  right  in  refusing  to  approve  their  issue  until  the 
relators  had  proven  that  the  securities  sought  to  be  refunded  rep- 
resented actual  investments  for  the  company's  capital  account. 
*  *  *  There  is  no  presumption  that  any  of  the  obligations 
represent  such  investments.  In  the  absence  o^  such  proof  or 
presumption  the  Commissioners  were  justified  in  denying  the 
application.  Nor  did  the  relators  bring  themselves  within  the 
exception  clause,  nor  present  any  facts  requiring  the  Commission 
to  exercise  its  discretion  thereunder. 

"I,  therefore,  reach  the  conclusion  that  in  a  refunding  caae 
the  inquiry  of  the  Commission  is  properly  directed  to  the  follow- 
ing considerations,  the  evidence  requisite  to  reaching  a  determi- 
nation thereupon  should  be  furnished  by  the  petitioner:  (1) 
Whether  the  proposed  issue  is  reasonably  required  for  the  refund- 
ing purposa  (2)  Whether  the  expenditure  to  be  refunded  is  a 
capital,  as  distinct  from  an  operating  or  income  charge,  (3)  If 
the  wcpenditure  to  be  refunded  is  an  operating  or  income  charge, 
whether  sach  refunding  should,  nevertheless,  be  permitted  under 
the  exception  clause  of  the  statute  which  reads :  '  Except  as  othep- 
wise  permitted  in  the  order  in  the  case  of  bonds.' " 
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The  company  had  claimed  on  the  former  hearings  that  it  was 
not  neceaaaiy  for  it  to  prove  that  the  securities  to  be  refunded 
represented  capital  expenditures  and  soon  after  the  decision  by 
the  Appellate  Division,  applied  to  this  Commission  for  a  rriiear- 
ing  so  that  it  might  have  opportuni^  to  make  such  proof.  Such 
rehearing  was  granted  and  ^e  matter  again  comes  up  for  decision. 

The  history  of  this  company  naturally  divides  itself  into  two 
periods.  The  first,  from  1864  to  1900,  was  a  period  of  prosper- 
ity, increasing  up  to  1884  and  declining  thereafter.  During  this 
period  the  road  was  entirely  a  horse  railroad.  The  second  period, 
from  1900  to  1915,  was  a  period  of  financial  disaster  and  covers 
the  changes  entailed  in  installing  electricity  as  a  motive  power. 

The  securities  also  naturally  divide  themselves.  During  the 
first  period  were  issued  certificates  of  indebtedness,  now  totaling 
$1,100,000,  which  were  the  products  of  the  road's  greatest  pros- 
perity, and  its  highest  hopes.  The  unpaid  interest  on  these 
amounts  to  $462,816.67.  During  the  second  period  receiver's 
certificates  were  issued  and  other  indebtedness  incurred,  all  the 
evidences  of  which  are  now  owned  by  the  Third  Avenue  Railway 
Company.  These  resulted  from  the  change  in  motive  power  and 
the  financial  embarrasranents  of  the  company,  and  aggregate 
$2,068,086.16.     The  unpaid  interest  amounts  to  $163,327. 

It  will  conduce  to  clearness,  I  think,  if  I  examine  separately  the 
two  periods  and  their  respective  securities. 


First  period  (1864-1900)  and  the  certificates  of  indebtedness. 

The  Dry  Dock  Company  is  a  domestic  railroad  corporation 
created  December  8,  1863,  under  chapter  140  of  the  Laws  of 
1850,  to  constmct,  maintain  and  operate  in  the  county  of  New 
York  a  railroad  stated  to  he  of  as  near  as  may  be  sixteen  miles  in 
length.  It  acquired  April  1,  1864,  by  the  issue  of  its  total  author- 
ized capital  stock  amounting  to  $1,200,000,  through  assignments 
from  the  grantees  of  the  franchise  given  by  chapter  512  of  the 
Laws  of  1860,  the  portion  of  the  railroad  which  was  then  built, 
consisting  of  9.059  miles  of  single  track  railroad  on  the  east  side 
of  the  borough  of  Manhattan.     The  company  then  bought  land 


Pd.;GoogIe 


Application  of  Dkt  Dock,  E.  B.  &  B.  E,  E.  Co.      47 
Public  Service  Commjaaion,  Firtt  District 

and  buildings,  recoDstnicted  buildings  for  a  depot,  acquired 
horses,  cars  and  the  necessary  equipment  and  began  the  operation 
of  ita  railroad  as  a  horse  railroad  June  10,  1864.  It  proceeded  to 
construct  6.604  miles  of  single  track,  making  in  all  15.563  miles 
of  such  track  constructed  under  the  1860  franchise.  In  1866  by 
chapters  866,  868  and  883  of  the  laws  of  that  year,  the  company 
acquired  additional  franchises  of  which  that  for  the  main  part  of 
the  Grand  Street  line  was  the  best,  and  under  these  franchises  It 
constructed  5.428  miles  of  single  track  railroad,  making  in  all 
constructed  by  the  company  after  the  original  purchase  up  to 
1876,  11,932  miles  of  single  track  railroad.  The  coat  of  the  road 
80  constructed  by  the  company  up  to  1875  was  $361,049.25  or 
$29,400  a  mile  of  single  track. 

Besides  the  $1,200,000  of  capital  stock  the  company  issued 
$866,000  face  value  of  first  and  second  mortgage  bonds,  of  which, 
later  in  1883,  it  retired  $15,000 ;  from  these  bond  issues  it  realized 
in  cash  $709,800.  In  1892  the  $840,000  of  bonds  were  paid  off  in 
fnll  out  of  the  proceeds  of  the  first  mortgage,  dated  December, 
1892,  due  in  1932.  As  a  horse  railroad  the  property  was  pros- 
perous almost  from  the  start  Banning  in  1867,  and  in  ever 
year  thereafter  except  1868  and  1871,  and  continuing  up  to  and 
including  1899,  the  company  paid  dividends  upon  its  stock  as 
follows:  1867,  10  per  cent;  1869  and  1870,  8  per  cent;  1872  to 
1876,  8  per  cent;  1877,  7  per  cent;  1878,  8  per  cent;  1879,  9 
per  cent;  1880  to  1881,  12  per  cent;  1882  to  1883,  16  per  cent; 
1884,  13  per  cent;  1885,  10  per  cent;  1886,  8  per  cent;  1887, 
9  per  cent;  1888,  7  per  cent;  1889,  4  per  cent;  1890,  6  per  cent; 
1891,  8  per  cent;  1892,  5  per  cent;  1893,  6  per  cent;  1894,  2^^ 
per  cent;  1895,  4%  per  cent;  1896,  6  per  cent;  1897,  41^  per 
cent;  1898,  6  per  cent;  1899,  i^  per  cent 

In  the  years  b^inning  1892  up  to  1899,  incluaive,  there  was 
in  each  year  a  deficit  after  the  payment  of  dividends  except  that 
in  the  following  years  there  was  a  surplus:  1893,  $133.66; 
1896,  $7,695.01;  liB98,  $3,594.44 

Between  the  time  of  the  purchase  of  the  partly  completed  rail- 
road in  1864  up  to  December  31,  1883,  as  of  which  date  the  first 
balance  sheet  obtainable  has  been  found,  the  book  surplus  of  the 
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company  had  grown  to  $826,899.47.  On  September  30,  1883,  the 
coat  of  the  road  and  equipment,  physical  property,  was  $1,295,- 
416.84,  and  on  September  30,  1884,  was  $1,476,652.71. 

On  February  1,  1884,  the  book  surplus  of  the  company  was 
$837,889.21.  On  this  date,  February  1,  1884,  the  company  in- 
creaaed  upon  its  books  the  entry  for  cost  of  road  and  equipment 
by  the  sum  of  $362,410.79,  stating  that  it  was  for  cost  of  road  and 
equipment,  account  franchise  No.  2,  chapters  806,  868  and  883 
of  the  Laws  of  1866,  obtained  subsequent  to  the  original  franchise, 
and  that  said  cost  had  not  theretofore  been  capitalized  or  placed 
upon  the  books  of  the  company,  making  $1,200,000. 

Against  this  surplus  and  its  increase  the  company  as  of  that 
date  issued  $1,200,000,  described  as  certificates  of  indebtedness, 
and  gave  the  same  to  its  stockholders  to  the  amount  of  their  stock 
dollar  for  dollar.  These  certiiicatea  were  unsecured  and  by  their 
terms  bore  6  per  cent  interest  payable  serai-annually  and  were 
redeemable  on  any  interest  day  without  notice.  In  1891,  $100,000 
of  these  certificates  were  paid  off  and  in  1892  the  rate  of  interest 
WH8  reduced  to  5  per  cent,  the  right  to  pay  off  waived  and  the 
maturity  of  the  obligation  fixed  at  February  1,  1914.  Interest  on 
these  certificates  was  regularly  paid  up  to  and  including  August, 
1907. 

It  does  not  seem  to  me  that  there  is  any  proof  in  this  case  that 
the  $1,100,000  of  certificates  of  indebtedness  which  it  is  proposed 
to  refund  were  issued  for  property  or  have  at  any  time  been 
represented  by  property  of  that  amount.  Counsel  for  the  certifi- 
cate holders  claims  the  following  assets  as  support  for  the 
certificates : 

Surplus,  February  1,  1884 $837,589  21 

Cost  of  franchise  and  equipment  No.  2 362,410  79 

Increase  in  value  of  real  estate,  say 250,000  00 

Net  capital  expenditures  after  1884  to  1900 80,262  67 


$1,530,262  67 


In  adding  to  the  $837,000  of  so-called  surplus,  February  1, 
1884,  $80,000  of  net  capital  expenditures,  1884-1900,  the  counsel 
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has  fallen  into  error.  In  1884  surplus  had  not  at  that  time  heen 
invested  in  fixed  aaaeta  but  was  represented  in  part  by  government 
bonds  and  liquid  assets,  a  portion  but  not  all  of  which  were  subse- 
quently invested  in  additions  to  property.  But  the  total  addition^ 
to  property  before  and  after  1884  down  to  1900,  the  period  of 
electrification,  were  less  than  the  $837,000  of  surplus. 

The  facts  appear  to  be  as  follows:  From  1864  up  to  1884  the 
coat  of  road  and  equipment  according  to  the  evidence  submitted  by 
the  company,  was  $1,476,652.71  over  and  above  the  $1,200,000 
of  stock  issued  for  its  original  purchase.  Of  this  cost  bonds  fur- 
nished $840,000,  of  which  $709,800  was  cash  and  the  remainder, 
$130,200,  was  discount.  The  rest  of  the  $1,476,652.71,  or  $636,- 
652,71,  is  the  amount  which  appears  to  have  been  expended  out 
of  income.  The  balance  sheet  of  the  company  for  September  30, 
1884,  about  which  time  these  certificates  seem  actually  to  have 
been  issued,  if  readjusted  so  as  to  eliminate  the  entries  due  to 
their  issuance,  shows  that  the  book  surplus  at  that  date  was  $906,- 
307.31,  of  which  only  $f!36,652.7l  had  been  invested  in  road  and 
equipment  up  to  that  time,  the  remaining  $269,654.60  being 
represented  by  government  bonds  and  other  liquid  aasets.  A  por- 
tion of  these  liquid  assets  was  used  to  redeem  $100,000  par  value 
of  certificates  of  indebtedness.  Another  portion  was  apparently 
used  to  pay  dividends  later  and  a  third  was  invested  in  property. 
From  September  30,  1884,  to  June  30,  1900,  the  additions  to 
property,  according  to  the  books,  aggr^ated  only  $73,308.17  in 
excess  of  the  additional  bonds  issued  in  the  same  period  (total 
additions,  $183,308.17  less  $110,000  par  value  of  first  mortgage 
bonds),  thus  making  the  total  investment  from  surplus  earnings 
$709,960.88. 

Even  this  amount  overstates  the  actual  capital  additions,  since 
many  items  included  in  the  book  accounts  as  capital  charges  were 
mere  replacements  chargeable  to  operating  account  under  the 
accounting  practices  of  the  time.  The  1895  report  shows  a  reduc- 
tion in  the  number  of  cars  from  183  to  164,  a  decrease  of  19,  but 
the  same  report  shows  an  addition  to  capital  account  of  $13,000 
for  13  new  cars  at  $1,000  each,  less  $1,000  for  value  of  old  cars 
broken  up.  This  would  indicate  that  32  old  ears  were  broken  up 
State  Ddt.  Reft. —  Vol.  S        4 
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and  were  credited  or  deducted  from  capital  account  at  the  rate  of 
$30  per  car.  The  same  report,  together  with  the  report  for  1894, 
ahows  as  an  ofEHCtting  entry  to  the  issue  of  $35,000  of  bonda  "  >'ew 
stable  building  erected."  No  details  concerning  this  building  are 
given  in  the  report,  but  the  following  details  were  found  in  the 
minute  book  of  the  corporation  and  introduced  in  evidence 
(p.  834) :  "  The  president  reported  the  figurea  for  the  repair  of 
the  damage  caused  by  the  recent  explosion  as  follows:  Harness, 
$550;  com,  $1,000;  mason,  $6,933;  carpenter,  $9,200;  miUa, 
$2,324 ;  engines,  $6,300 ;  horses,  $6,000 ;  elevator,  $700 ;  debris, 
$400;  car  house  wheel,  $300;  doctor  at  inquest,  $150;  plumbing 
estimate,  $350;  architect,  $800;  total,  $35,010." 

In  other  worda,  bonds  were  issued  to  pay  for  horses,  harness, 
engines,  and  other  replacements  that  under  the  company's  own 
theory  of  bookkeeping  should  properly  have  been  charged  to  the 
operating  account 

The  company's  books  for  this  period  are  lacking  so  that  no 
exact  estimate  can  be  made  aa  to  the  reliability  of  the  figures  pre- 
sented in  their  annual  reports.  But  the  above  items,  together 
with  numerous  other  similar  items,  lead  to  the  inevitable  conclu- 
sion that  we  would  be  treating  the  company  with  extreme  liber- 
ality if  we  decided  that  the  cnnpany  had  spfflit  for  road  equip- 
ment approximately  $710,000  out  of  incoma 

But  if  this  liberal  figure  is  allowed,  we  must  also  take  into 
acooimt  the  fact  that  the  company  during  tiiis  period  kept  no 
depreciation  reserve.  This  they  att^npt  to  justify  1^  the  fact 
that  the  system  of  accounts  recommended  by  tlie  State  Board 
of  Railroad  Commisaioners  in  1900  did  not  provide  specifically 
for  a  depreciation  reserve.  No  doubt  that  was  a  serious  omis- 
siim,  but  has  little  bearing  when  we  consider  the  fact  that  the 
original  Railroad  Law  of  1850,  under  which  tiie  Dry  Dock  Com- 
pany began  to  operate  made  distinct  provision  for  the  setting 
aside  of  inctmie  to  meet  depreciation.  Section  31  of  chapter  140 
of  the  Laws  of  1850,  being  the  general  railroad  law,  provided  as 
follows : 

"  Every  railroad  corporation  formed  under  this  act  shall  make 
an  annual  report  to  the  State  Engineer  and  Surveyor  of  the 
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Operations  of  the  year  ending  on  the  30th  of  September,  which 
report  shall  be  verified  by    *     *    *     and  shall  state: 

"Expenses  of  Maintaining  the  Road  ami  Real  Estate  of  the 
Corporation 
"  56.     For  repairs  of  roadbed  and  railway. ... 
"  57.     For  depreciation  of  way 


"  64.     RepaiTB  of  raginee  and  tenders 

"  65.     Depreciation  of  engines  and  tMiders 

"  66.     Repairs  of  passenger  and  baggage  cars 

"  67.     Depreciation  of  passenger  and  baggage  cars 

"  68.     Repairs  of  freight  cars 

"  69.     Depreciation  of  freight  cars." 

The  ailment  based  on  the  rules  of  1900  is  therefore  beside  the 
point.  The  accounting  rules  of  1850  as  well  as  those  of  to-day 
recognize  the  necessity  of  a  depreciation  reserve  and  universal 
custom  and  ccHnmon  sense  approve  those  rules.  It  is  sound  doc- 
trine based  on  ike  unassailable  proposition  that  the  wasting  of 
physical  property  must  be  provided  against  out  of  incoma  Most 
companies,  even  if  they  did  not  carry  a  reserve  earmailed  as 
"  depreciation "  directly  or  indirectly  made  provision  for  the 
depretaation  of  their  property  throu^  an  accumulated  snrploB. 
This  surplus  was  usually  invested  in  additions  to  property  and 
thus  protected  the  original  investment.  Such  was  the  practice 
of  this  company  up  to  188i,  when  the  climax  was  reached  of  a 
remarkable  period  of  prosperity.  It  had  a  surplus  invested  in 
property  and  available  for  depreciation  purposes,  but  stockholders 
were  not  satisfied  with  16  per  cent  dividends  and  managed  to 
obtain  something  better  than  a  stock  dividend,  t.  e.,  $1,200,000 
of  certificates  of  indebtedness.  The  transaction  waa  in  eflFect  a 
distribution  of  a  depreciation  fund  and  necessarily  impaired  the 
capital  of  the  company  to  the  extent  that  it  drew  upon  such 
depreciation  reserva  To  what  extent  such  a  reserve  was  drawn 
upon,  is,  of  course,  difficult  to  determine  on  the  meagre  evidence 
before  us.  It  seems  reasonable  to  assume,  however,  that  the 
depreciation  of  the  horse  railroad  after  twenty  years  of  operatitm 
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in  1884,  was  not  proportionately  leas  than  the  depreciation  of  the 
more  subetantial  electric  railroad  after  lesa  than  fifteen  years'  lue 
in  1915. 

As  of  August  1,  1915,  the  cost  to  reproduce  new  the  jAysical 
property  of  the  company  was  $3,279,870,  the  present  value 
$2,383,069,  and  the  accrued  depreciation  $896,801  or  27Vi  per 
cent  of  the  cost  to  reproduce.  The  best  calculation  of  the  cost 
to  reproduce  the  horse  property  in  1884  ia  $1,742,652.71,  ol>- 
tained  by  adding  to  the  claimed  capital  additions  from  1864  to 
1884,  amounting  to  $1,476,652.71,  the  estimated  value,  $266,000 
of  the  property  acquired  by  the  original  issue  of  stock.  This  lat- 
ter sum  is  calculated,  in  default  of  exact  figures  as  to' this 
original  cost,  by  assuming  that  the  9.059  miles  of  single  track 
originally  purchased  were  constructed  at  the  same  cost  as  the 
11.932  miles  constructed  between  1864  and  1875,  or  $29,400  per 
mile.  Upon  this  sum  of  $1,742,052.71,  depreciation  calculated 
at  27^2  per  cent  would  amount  to  $479,229.50. 

The  certificate  holders  claim  appreciation  of  real  estate  from 
1864  to  1915  in  the  sum  of  $250,000,  and  8tat«,  without  sub- 
stantiating  the  statement,  that  the  appreciation  must  have  been 
as  great  in  1884.  If  we  allow  thi^  and  offset  this  appreciation 
against  the  estimated  depreciation  reserve,  we  have  a  net  deprecia- 
tion fund  of  $229,229.50,  which  was  represented  by  investment 
in  property  in  1884  and  which  formed  part  of  the  amount 
claimed  as  a  basis  of  these  certificates  of  indebtedness.  Deductr 
ing  this  estimated  fund  from  the  $710,000  of  income  spent  on 
road  and  equipment,  we  have  net  capital  expenditures  from 
income  of  approximately  $481,000,  instead  of  $837,589.21  as 
claimed. 

For  the  item  "  Cost  of  franchise  and  equipment  No.  2  —  $362,- 
410,79,"  I  do  not  see  how  any  allowance  can  be  made.  There  is 
not  one  word  of  proof  that  this  or  any  other  amount  was  actually 
paid  for  this  franchise,  either  to  t^e  State  or  to  any  individuals. 
In  fact,  the  evidence  ia  conclusive  that  this  was  a  pure  balancing 
item  and  might  as  readily  have  been  $2,362,410.79,  if  the  com- 
pany had  desired  to  issue  an  additional  $2,000,000  of  engraved 
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paper.     It  was  not  in  an;  s^ae  a  capital  expoiditiire  or  an  actual 
iDTestineait  for  capital  purposes. 

I  therefore  ctmclude  that  of  the  $1,100,000  of  certificates  of 
indebtedness,  not  more  than  $481,000  ever  represented  capital 
expenditures. 


Second  Period  (1900  to  1915).  The  receiver's  certificatee  and 
the  Third  Avenue  indebtedness. 

I 

On  August  27,  1897,  subetantially  all  the  stock  of  the  Dry 
Dock  Company,  $1,128,700  out  of  $1,200,000  was  purchased  by 
the  Third  Avenue  Railroad  Company  at  about  $225  a  ^hare. 
This  stock  was  included  in  the  mortgage  made  by  the  Third 
Avenue  Railroad  Company,  May  15,  1900,  and  subject  to  that 
mortgage  this  stock  was  sold  first  to  the  Metropolitan  Street  Rail- 
way Company  under  the  Third  Avenue  lease  of  April  13,  1900, 
and  later  on,  February  14,  1902,  was  sold  by  the  Metropolitan 
Company  to  the  Interurban  Street  Railway  Company  under  the 
lease  of  that  date.  The  name  of  this  Interurban  Street  Railway 
Company  was  later  changed  to  New  York  City  Railway 
CMnpany. 

II 

A  short  time  previous  to  1895  there  was  in  New  York  city  a 
general  improvement  of  horse  car  line?,  first  by  cable,  as  on  the 
Broadway  line  of  the  Metropolitan  Company  and  on  the  Third 
Avenue  line  of  the  Third  Avenue  Railroad  Company.  Subse- 
quently the  cable  was  removed  and  the  system  of  underground 
electric  trolley  substituted.  These  changes  were  for  the  general 
improvement  of  the  service  and  economy  of  operation,  to  enable 
the  running  of  larger  cars,  to  run  cars  more  frequently  and  to 
bring  better  conditions  so  far  as  the  public  was  concerned.  The 
horse  car  lines  that  came  in  competition  with  these  improved 
systems  became  unprofitable  and  the  service  unsatisfactory. 
From  1900  on,  the  underground  electric  system  was  conceded  to 
be  the  beet  system  of  operation  of  street  surface  lines  in  the 
principal  streets  of  the  city  of  New  YorL 
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The  mortgage  of  the  Third  Avenue  Railroad  Company  of  May 
15,  1900,  subject  to  which  the  stock  of  the  Dry  Dock  Company 
came  to  the  Metropolitan  Company,  provided  that  the  proceeds 
of  the  $50,000,000  of  bonds  thereby  secured  were  to  be  used 
among  other  things  for  improvements  in  and  additions  to,  or  ex\BQ- 
BioMB  of  the  property  of  the  controlled  companies  of  the  Third 
Avffliue  Railroad  Company  and  prohibited  the  creation  of  any 
debt  of  controlled  companies  (except  operating  expenses)  unless 
the  evidences  thereof  were  received  by  the  Third  Avenue  Com- 
pany and  pledged  with  the  trustee  under  the  mortgage.  The 
Dry  Dock  Company  was  one  of  these  controlled  companies.  At 
the  time  of  this  mortgage  the  Dry  Dock  Company's  lines  were 
wholly  operated  by  horse  cars.  As  of  June  30,  1900,  the  hooka 
and  reports  of  the  Dry  Dock  Company  show  that  its  total  charges 
to  fixed  capital  as  of  that  date  were  $3,222,371.67  divided  as 
follows : 

Right  of  way $1,662,410  79 

Real  estate  and  buildings  used  in  the  operation 

of  the  road 872,917  67 

Track  and  right  of  way  construction 358,779  28 

Shop  tools  and  machinery 27,963  07 

Cars 191,380  00 

Miscellaneous     equipmrait      (horses,      harness, 

wagons,  etc.) 208,970  96 

Total $3,222,371  67 


IV 
Between  1900  and  1915  changes  were  made  on  the  Dry  Dock 
Company's  properties  necessary  to  the  operation  of  these  lines  by 
electricity.  Certain  lines  were  electrified  for  operation  by  the 
underground  electric  system,  bams  were  rebuilt  and  equipped  for 
use  by  both  electric  and  horse  cars  and  later  for  3torage  battery 
<«r8.  Tho  horse  cars  and  horses  and  the  harnesses,  wapons.  shop 
tools  and  machinery  for  the  same  were  whollj-  done  awny  with 
and    discarded.     Some    of    this    construction    work    and    other 
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expenditures  in  the  tearing  out  of  the  old  roadway  and  buildinga 
and  the  sabatitution  of  a  new  roadway  construction,  new  build- 
ingB,  new  cars  and  new  edeetrical  equipment  for  the  operation  of 
the  cars  were  mere  replacranmt  ot  old  and  obsolete  plant. 

Between  1900  and  February,  1908,  part  of  the  work  of  eleo- 
trification  of  the  Dry  Dodi  properties  was  done  by  the  Metro- 
polian CcHupany,  part  by  the  New  York  City  Railways  Com- 
pany and  part  by  the  Drj'  Dook  C<Hnpany  itself.  The  moneys 
for  the  wcttk  were  supplied  by  the  Third  Avenue  Railroad  Com- 
pany, the  Metropolitan  Company  and  the  New  York  City  Com- 
pany. Under  the  terms  of  the  Third  Avenue  mortgage  May  15, 
1900,  Ae  Third  Avenue  Railway  Company  acquired  the  claims 
of  the  Metrc^litaa  and  New  Yoric  City  Railway  Companies 
against  the  Dry  Do<^  Company  for  moneys  expended  or  advanced 
by  thwn  on  or  about  Ajffil  30,  1907,  the  Dry  Dock  Company 
made  and  delivwed  its  note  for  $1,822,363.70  for  the  amount  of 
these  claims  and  the  amount  advanced  by  the  Third  Avenue  Rail- 
road CcHnpany  itself  for  this  purpose.  On  September  27,  1907, 
the  New  York  City  OcKnpony  went  into  the  hands  of  receivers 
and  a  few  days  later  the  reouveiship  wi.8  extended  to  the  Metro- 
politan Company.  On  January  6,  1908,  Frederick  W.  Whit- 
ridge  was  appointed  receaver  of  the  Third  Avenue  Railroad  Com- 
pany in  a  suit  to  foreclose  the  Third  Avenue  mortgage.  On  Feb- 
ruary 1,  1908,  he  was  appointed  receiver  of  the  Dry  Dock  Com- 
pany in  a  suit  brou^t  by  several  creditors  in  the  United  States 
Circuit  Court  In  this  suit  the  Dry  Dock  Company  was 
adjudged  to  be  insolvent,  and  Mr.  Whitridge  has  eince  continued 
to  be  and  is  now  the  receiver  of  tlie  Dry  Dock  Company. 

The  receiver,  Mr.  Whitridge,  in  taking  possession  of  the  Dry 
Dock  properties,  found  that  the  Dry  Dodc  Company  had  been 
stripped  of  almost  everything  movable.  He  could  find  but  224 
horses,  35  passenger  oars,  6  service  cars  and  a  few  sets  of  harness, 
whereas  in  1899,  just  before  the  Metropolitan  Company  acquired 
control,  the  company  had  had  1,059  horses  and  166  cars  which 
were  carried  in  capital  account  at  respectiTely  $183,666.96  and 
$191,330.  The  receiver  accordingly  api^ied  to  the  court  for 
authoritiy  to  porchase  fifty  cars  to  be  operated  by  storage  battery 
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and  to  make  alterations  in  track  and  car  barns  and  other  property 
o£  the  Dry  Dock  Company  necessary  for  the  operation  of  these 
cars  and  to  procure  consents  of  public  authorities  and  others  as 
might  be  necessary  to  enable  him  to  operate  sudi  cars  in  place  of 
horse  cars  on  certain  lines  of  the  Dry  Dock  Company.  By  orders 
of  April  22,  19H,  and  July  18,  1913,  the  court  authorized  the 
receiver  to  borrow  money  for  these  purposes  and  to  issue  receiver's 
certificates  therefor  to  the  amount  of  $499,000.  Certificates  to 
the  amount  of  $480,000  were  issued  and  they  have  been  acquired 
and  are  now  owned  by  the  Third  Avenue  Railway  Company. 

In  the  suit  in  the  United  States  Circuit  Court  against  the  Dry 
Dock  Company  in  which  it  was  adjudged  insolvent  and  in  which 
the  receiver  was  appointed,  the  claims  of  the  holders  of  the  certifi- 
cates of  indebtedness  of  February  1,  1884,  were  prosecuted  and 
the  same  were  allowed  October  8,  1912,  as  valid  claims,  principal 
and  interest,  to  the  amount  of  $1,127,295.  In  the  same  suit  the 
claim  of  the  Third  Avenue  Railway  Company  on  the  note  of  April 
30,  1907,  for  $1,822,963.70  was  prosecuted  and  allowed  July  8, 
1913,  as  a  valid  claim  in  the  sum  of  $1,500,000. 


The  expenditures  in  the  electrification  of  the  Dry  Dock  prop- 
erties between  1900  and  April  30,  1907,  out  of  moneys  supplied 
by  the  Third  Avenue  Railroad  Company,  the  Metropolitan  Com- 
pany and  the  New  York  Ctj  Company  amount 


$1,618,549  89 


The  expenditures  between  February  1,  1908,  and 
June  30,  1915,  for  the  same  purpose  by  the 
receiver  out  of  the  receiver's  certificate  amount 


Making  in  all  expenditures  for  the  period. .     $2,057,81 


Out  of  this  amount  there  should  have  been  charged  to  operating 
expenses  as  being  replacement  of  horse  railroad  plant  and  prop- 
erty discarded  the  following  items  previously  in  fixed  capital  June 
80,  1900: 
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Cara $191,330  00 

Miscellaneous  equipment,   consisting  of  hoFfCs, 

haniess  and  wagons 208,970  96 

Shop  tools  and  macliinerj 27,963  07 

Track  and  roadway,  6.29  miles  at  $29,400  a 

mile 184,926  00 

Buildings  (including  tracks) 97,234  00 

$710,424. 03 


leaving  $1,347,385.75  representing  the  sum  of  expenditures  for 
capital  purposes  since  1900  in  the  electrification  and  improvement 
of  the  properties  of  the  Dry  Dock  Company. 

VI 

In  addition  to  the  foregoing  claims  the  Third  Avenue  Railway 
Company  by  payment  of  the  sum  of  $88,086.16  has  acquired  all 
claims  agains  the  Dry  Dock  Company  except  certain  small  unpaid 
claims  to  the  amount  of  $533.50.  The  claims  so  acquired  are  tort 
claims,  supply  claims  and  claims  against  the  company  for  paving 
which  the  Dry  Dock  Company  was  under  obligation  to  do,  all  of. 
the  same  being  survivals  of  operating  obligations  and  not  capital 
charges. 

VII 

On  December  31,  1912,  by  a  judgment  in  an  action  by  the 
People  against  the  Dry  Dock  Company  portions  of  the  franchise 
of  that  company  were  forfeited,  viz. : 

(1)  Under  the  franchise  of  1860:  miipb. 

As  to  track  constructed 2 .  27 

As  to  track  not  constructed 3.18 

(2)  TTnder  the  franchise  of  1866: 

As  to  track  constructed 74 


Ab  of  August  1,  1915,  cost  to  reproduce  new  the  physical  prop- 
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ertiefl  of  the  Dry  Dock  Ck)mpaaj  was  $3,279,870,  the  preeent 
value  was  $2,883,069,  and  the  accrued  depreciation  was  $896,801. 
The  net  corporate  income  or  loss  obtained  after  deducting 
operating  espeneee  and  taxes  and  the  deducttcms  for  interest, 
rents  aiid  depreciation  aocming  in  each  year  from  1910  to  1915, 
inclusive,  are  as  follows: 

Tears  Ended  June  30 

Net  corporate  income  or  loss 

(Loss  repreeented  by  capital  D) 

1910   $37,491  09 

1911    D  8,224  90 

1912    D  74,617  95 

1913    21,978  08 

1914    D  67,270  03 

1916    D  68,850  94 


Stated  in  another  way,  the  surplus  from  the  operation  of  the 
company's  propertiee  over  and  above  operating  expenses,  taxes, 
rent,  etc.,  being  the  amount  available  for  the  payment  of  interest 
upon  its  obligations  was  for  the  years  stated  as  follows: 

Years  Ended  June  30 

1910    $84,991  09 

1911    39,275  10 

1912    D  17,414  64 

1913    87,040  58 

1914    6,124  83 

1915    4,849  06 


The  interest  on  the  first  mortgage  $950,000  of  bonds  outstand- 
ing amounts  to  $47,600  in  each  year. 

SnUMABT  OF  THE  FaOTB  ANn  THE  NaTURB  Am>  PCBPOSB  OF  THB 

Pbesbnt  Application 
The  Dry  Dock  Company  is  insolvent  and  in  the  bands  of  a 
receiver  and  has  been  so  for  eight  years.     The  earnings  of  its 
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properties  after  operating  expenses,  rentals  aud  provision  for 
annual  depreciati(ni  is  taken  out  are  less  than  the  interest  on  its 
present  $950,000  of  first  mortgage  bonds.  More  than  six  miles 
of  its  franchise  and  over  four  miles  of  constructed  track  have  be«i 
forfeited.  Its  property  other  than  franchisee,  that  is  to  say,  its 
physical  plant  and  property  if  reproduced  new  would  be  worth 
$3,280,000;  by  reason  of  $900,000  acOTued  depreciation  it  is 
worth  now  $2,380,000.  The  company  has  no  cash  or  reserve 
funds  of  any  kind  to  make  up  this  depreciation  diargeable  to  past 
income. 

Against  its  franchises  chiefly  it  has  issued  its 
capital  stock  to  the  amount  of $1,200,000  00 

Against  its  physical  property  of  the  present 
value  of  $2,380,000,  there  is  first  to  be  charged 
its  first  mortgage  of 950,000  00 


After  deducting  which  there  is  left  of  its  physical  properties 
$1,430,000,  against  which  there  stand  liabilities  which  are  the 
subject  of  this  application,  some  of  whi<^  were  incurred  partly 
for  capital  and  partly  for  operating  purposes  and  some  for  operat- 
ing purposes  exdnsivdy. 

They  are  as  follows: 

(1)  Partly  for  capital  and  partly  for  operate 
ing  porposee: 

(a)  Certificates  of  indebtedness  owing  to  hold- 
ers thereof,  of  which  amount  we  have  seen  that 
HOC  more  than  $481,000  can  be  allowed  as  a 

capital  expenditure $1,100,000  00 

(b)  Receivers'  certificates  owing  to 

Third  Avenue  Railway  Company.      $480,000 

(c)  Third  Avenue  note  allowed  by 
the  special  master  in  the  Federal 
Court  and  owing  to  Third  Avenue 
Railway  Company 1,500,000 

1,980,000  00 
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of  which  amount  it  has  been  shown  $1,347,385 
represeuta  capital  expenditures  and  the  balance 
$632,615  replacements,  an  operating  or  income 
ehai^  making  a  total  representing  capital  ex- 
penditures of  $1,828,385. 

(2)   Exclueively      operating      pnrpoeea       as 
folio  wa : 

(a)  Interest  on  certificates  of  indebtedness  from 
August,  1907,  to  December  31,  1915,  owing  to 

the  certificate  holders 462,816  67 

(b)  Interest  on  Third  Avenue  note  as  allowed 
by  the  master  from  its  allowance  of  $1,500,000 

on  July  8,  1913 163,227  00 

(c)  Paving  claims,  tort  and  supply  claims 
against  the  Dry  Dock  Company  acquired  by 
Third  Avenue  Ilailway  Company  at  the 
amount  paid  for  the  same  and  owing  to  Third 

Avenue  Railway  Company 88,086  16 


Total  , 


Of  these,  as  I  have  said,  not  more  than  $1,828,385  ever  repre- 
sented capital  expenditures. 

All  these  claims  are  owing  to  the  Third  Avenue  Railway  Com- 
pany except  the  certificates  of  indebtedness  and  the  interest 
thereon.  It  is  proposed  now  to  cancel  all  these  claims  and  give 
to  the  Third  Avenue  Railway  Company  for  its  claims : 

Series  B  bonds  to  the  amount  of $520,000 

Series  C  bonds  to  the  amount  of 1,140,000 

and  to  give  to  the  certificate  holders  for  the  cer- 
tificates of  indebtedness,  etc. : 
Series  0  bonds  to  the  amount  of 1,100,000 


$2,760,000 
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The  series  B  bonds  are  to  bear  intereet  from  date  of  issue  at 
4  per  cent  per  annum  and  to  be  a  prior  lien  and  be  preferred  both 
as  to  principal  and  interest  over  the  series  C  bonds.  The  series  C 
bonds  until  Jul;,  1925,  are  to  bear  interest  at  i  per  cent  only  if 
earned,  thereafter  at  the  fixed  rate. 

The  present  application  requests  the  Commission  to  consent  to 
the  issue  of  these  bonds  for  theee  purposes. 

If  the  Dry  Dock  Company  were  an  ordinary  mercantile  or  busi- 
ness organization,  a  composition  of  its  debts  by  which  the  amount 
was  so  reduced  and  the  maturity  deferred  for  a  period  of  fifty 
years  and  in  pursuance  of  which  the  receiver  waa  to  be  discharged 
and  the  company  reinvested  with  its  property  might  be  a  good 
business  move.  In  any  case  the  State  would  have  no  interest  or 
hand  in  the  matter.  The  mere  existence  of  the  overdue  debts, 
creditors  all  consenting,  would  be  enough  to  justify  the  issue  of 
new  obligations.  In  the  case,  however,  of  railroad  corporations 
the  State  has  intervened  in  the  interest  of  the  investing  public, 
and  has  decreed  that  the  rights  of  the  company  and  the  duties  of 
the  Commission  shall  be  as  follows: 

"A  common  carrier,  railroad  corporation  or  street  railroad 
corporation  organized  or  existing,  or  hereafter  incorporated, 
under  or  by  virtue  of  the  laws  of  the.  State  of  New  York,  may 
issue  stocks,  bonds,  notes  or  other  evidence  of  indebtedness  pay- 
able at  periods  of  more  than  twelve  months  after  the  date  thereof, 
when  necessary  for  the  acquisition  of  property,  the  construction, 
completion,  extension  or  improvement  of  its  facilities,  or  for  the 
improvement  or  maintenance  of  its  service  or  for  the  dischaige 
or  lawful  refunding  of  its  obligations,  or  for  the  reimbursem^it 
of  moneys  actually  expended  from  income  *  *  *  within  five 
years  next  prior  to  the  filing  of  an  application  with  the  proper 
commission  for  the  required  authorization,  for  any  of  the  afore- 
said purposes  except  maintenance  of  service  and  except  replace- 
ments *  *  *  provided  and  not  otherwise  that  there  shall  have 
been  secured  from  the  proper  commission  an  order  authorizing 
such  issue,  and  the  amount  thereof  and  stating  the  purposes  to 
which  the  issue  or  proceeds  thereof  are  to  be  applied,  and  that, 
in  the  opinion  of  the  Commission,  the  money,  property  or  labor  to 
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be  procured  or  paid  for  by  the  issue  of  such  stock,  bonds,  notes  or 
other  evidence  of  indebtedness  is  or  h&a  been  reasonably  required 
for  the  purposes  specified  in  the  order,  and  that,  except  aa  othei^ 
wise  permitted  in  the  order,  in  the  case  of  bonds,  notes  and  other 
evidfflice  of  indebtedness,  anch  purposes  are  not  in  whole  or  in 
part  reasonably  chargeable  to  operating  expenses  or  to  income 

•  •    «  "    Public  Service  Law,  §  55. 

This  is  not  a  grant  of  power  to  railroad  corporations  to  isaize 
stock  or  bonds.  It  ia  a  limitation  as  to  railroad  corporations  upon 
powers  elsewhere  given  to  all  corporations.  Stock  and  bonda 
which  have  more  than  one  year  to  run  cannot  tn  the  case  of  rail- 
road corporations  be  issued  unless  the  Commission  in  authorizing 
the  issue  shall  state  in  its  order: 

(1)  The  purposes  to  which  the  issue  or  proceeds  thereof  are 
to  be  applied,  and 

(2)  That,  in  the  opinion  of  the  Commission,  the  money,  prop- 
erty or  labor  to  be  procured  or  paid  for  by  the  issue  of  such 

*  *  *  bonds  is  or  has  been  reasonably  required  for  the  pui> 
poses  specified  in  the  order,  and 

(3)  That  except  as  otherwise  permitted  in  the  order  in  the 
case  of  bonds,  *  •  •  such  purposes  are  not,  in  whole  or  in 
part,  reasonably  chai^eable  to  operating  expenses  or  to  income. 

The  construction  which  this  statute  should  bear  in  a  refunding 
case  has  been  stated  by  the  court  in  the  words  above  quoted  (167 
App.  Div.  286)  as  follows: 

"  While,  therefore,  the  Commission  was  wrong  in  applying 
the  test  of  the  actual  value  of  the  company's  property  and  its 
earning  capacity  as  a  criterion  for  its  approval  of  the  issue  of 
these  new  securities,  it  was  right  in  refusing  to  approve  their 
issue  until  the  relators  had  proven  that  the  securities  sought  to 
be  refunded  represent  actnal  investments  for  the  company's 
capital  account  *  *  *.  There  is  no  presumption  that  any  of 
the  obligations  represent  such  investments.  In  the  absence  of 
such  proof  or  presumption  the  commissioners  were  justified  in 
denying  the  Application.  Nor  did  the  relators  bring  themselves 
within  the  exception  clause,  nor  present  any  facts  requiring  the 
Commission  to  exercise  its  discretion  thereunder. 
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"  I,  therefore,  reach  the  conclusion  that  in  a  refunding  case  the 
inquiry  of  the  Commission  is  properly  directed  to  the  following 
considerations,  the  evidence  requisite  to  reaching  a  determina- 
tion whereupon  should  be  furnished  by  the  petitioner:  (1) 
Whether  the  proposed  issue  is  reasonably  required  for  the  refund- 
ing purpose;  (2)  whether  the  expenditure  to  be  refunded  is  a 
capital  as  distinct  from  an  operating  or  income  charge;  (3)  if 
the  expenditure  to  be  refunded  is  an  operating  or  income  charge, 
whether  such  refunding  should  nevertheless  be  permitted  under 
the  exception  clause  of  the  statute  which  reads  '  except  as  other- 
wise permitted  in  the  order  in  the  ease  of  bonds.' " 

Since  the  reasonable  necessity  for  such  an  issue  as  is  applied 
for  here  depends  to  a  great  extent  upon  the  answers  to  questious 
(2)  and  (3)  propounded  by  the  court,  we  can  profitably  turn  to 
those  questions  in  their  order. 

We  have  already  examined  the  facts  in  their  bearing  upon  ques- 
tion (2),  "Whether  the  expenditures  to  be  refimded  are  capital 
as  distinct  from  operating  or  income  charges,"  or,  as  the  court 
also  expresses  it,  "whether  the  securities  to  be  refunded  repre- 
sented actual  investment  for  the  company's  capital  account."  We 
have  ascertained  in  that  examination  that  the  following  securi- 
ties represented  such  investments. 

Certificates  of  indebtedness  not  more  than $481,000 

Third  Avenue  claim  on  note  and  receiver's  certifi- 
cates to  the  amount  of 1,347,385 

Total  $1,828,385 

The  issues  applied  for  under  the  refunding  plan 
are  as  follows: 
The  Third  Avenue  Company  is  to  be  given  priority 

over  the  certificates  of  indebtedness  to  the  extent 

of  its  series  B  bonds 520,000 

And  is  to  take  series  C  bonds  to  the  amount  of .  - . .  1,140,000 

While  the  certificates  of  indebtedness  are  to  take 

aeries  C  bonds  to  the  amount  of 1,100,000 

$2,760,000 
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It  seems,  therefore,  that  under  the  decisiOQ  of  the  Appellate 
Division  the  Commission  must  find  that  the  following  bonda 
referred  to  in  the  application  are  not  chargeable  to  operating 
expenses  or  to  income,  viz. ; 

Seriea  B  bonds $520,000 

Series  C  bonda 1,308,385 

Total  $1,828,385 


The  final  question  (3)  ia  whether  the  discretion  of  the  Commia- 
aion  should  be  exercised  under  the  statute  to  allow  the  rest  of  the 
series  C  bonds,  amounting  to  $931,615,  for  the  refunding  of  these 
debts  even  though  the  Commission  cannot  certify  that  the  amount 
is  not  chargeable  to  operating  expenses  or  to  income.  The  appli- 
cants contend  that  on  the  facts  presented  the  Commission  should 
exercise  its  discretion  and  allow  this  issue. 

There  are  reasons  which  appeal  to  the  discretion  of  the  Com- 
mission as  to  the  issue  of  scries  C  bonds,  both  as  to  so  much  thereof 
as  goes  to  the  holders  of  the  certificates  of  indebtedness  and  to  the 
Third  Avenue  Eailway  Company.  The  certificates  were  issued 
many  years  ago.  They  have  been  bought  in  good  faith  and  are 
widely  held  and  the  interest  thereon  was  paid  for  twenty-three 
years.  The  expenditures  by  the  Third  Avenue  Company  and  its 
receiver  upon  the  electrification  of  the  properties  were  necessary 
and  were  made  in  part  under  circumstances  of  emergency  which 
invite  special  consideration.  The  failure  of  the  company  in  its 
early  prosperous  years  to  put  aside  funds  from  its  revenuea  to 
provide  for  necessary  changes  in  its  property  was  not  an  isolated 
case,  and  the  failure  in  more  recent  years  to  take  care  from  income 
of  the  replacements  and  depreciation  may  have  been  due  to  a  want 
of  earnings  with  which  to  do  it. 

All  of  these  circumstances  appeal  most  stronfcly  to  our  sym- 
pathies and  urge  us  to  grant  the  petitioners  relief.  But  our  feel- 
ings must  not  be  the  basis  of  our  actions.  Sympathy  for  those  who 
have  been  misguided  and  wronped  in  the  past  is  too  apt  to  lead  us 
into  betraying  the  investors  of  the  future.  And  it  is  the  investors 
of  the  future  that  we  are  bound  to  protect.    It  is  our  duty  to  see 
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to  it  that  they  do  not  by  any  act  of  ours  fall  victime  to  a  perpetu- 
ation or  a  repetition  of  the  thoughtlesa  and  unprincipled  financial 
methods  which  have  brought  discredit  and  ruin  upon  m  many  of 
our  public  utilities. 

The  main  thing  to  be  considered  in  the  exercise  of  thie  dis- 
cretioD  is  whether  or  not  the  bonds  to  he  issued  for  operating 
expenditures  may  be  amortized  out  of  income.  Fifty-year  bonds 
for  past  operating  charges  ought  not  ordinarily  to  be  allowed  and 
if  allowed  they  should  be  retired  out  of  the  revenues  of  the  com- 
pai^  as  soon  as  may  be.  In  the  present  case  there  ia  no  chance 
that  the  bonds  can  be  amortized  and  retired  and  small  chance  that 
any  interest  can  be  earned  or  paid  on  the  series  C  bonds.  We  are 
therefore  of  the  opinion  that  notwithstanding  the  special  reasons 
in  this  case  which  appeal  most  strongly  to  our  sympathies,  we 
should  not  exercise  our  discretion  to  allow  this  issue  at  the  present 
time. 

Under  the  decision  of  the  Appellate  Division,  therefore,  I 
believe  that  the  application  for  the  issuance  of  bonds  should  be 
denied  without  prejudice  to  a  new  application  for  an  issue  of 
bonds  not  to  exceed  $1,828,385,  in  such  series  and  for  such  pur- 
poses as  the  applicants  may  specify,  and  which  the  mortgage  to  be 
thffli  presented  for  the  consent  of  the  Commission  may  provide  for 

The  comic's  decision,  although  it  affirmed  the  Commission's  pre- 
vious decision  denying  the  company's  application,  held  that  "  The 
Commission  was  wrong  in  applying  the  test  of  the  actual  value  of 
the  company's  property  and  its  earning  capacity  as  a  criterion  for 
its  approval  of  the  issue  of  these  new  securities."  Counsel  for  the 
Commission  argued  with  commendable  zeal  and  considerable  force 
that  inasmuch  as  the  Commission's  original  decision  had  been 
affirmed,  this  ruling  of  the  Appellate  Division  was  obiter  dicta  and 
is  not  binding  upon  us.  Weight  is  given  to  this  argument  by  the 
fact  that  the  affirmance  of  our  previous  decision  makes  it  impos- 
sible for  us  to  appeal  from  this  ruling  to  the  court  of  last  resort. 
This  is  extremely  unfortunate  since  the  question  involved  is  of 
the  utmost  importance  in  the  decision  of  future  applications  for 
refunding  issues. 

One  of  the  brond  underlying  purposes  of  the  Public  Service 
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Commiasionfl  Law  was  to  inaure  agaiost  over-capitalization,  and 
it  haa  always  been  the  proud  boast  of  this  Conimisaiou  that  securi- 
ties would  not  be  authorized  beyond  the  value  of  the  property 
subject  to  them,  or  under  euch  circumstances  that  it  could  not 
reasonably  be  anticipated  that  the  interest  thereon  would  be  paid. 
The  decision  of  the  Appellate  Division,  however,  held  that  in  the 
case,  at  least,  of  refunding  securities,  the  value  of  the  company's 
property  and  its  abili^  to  pay  interest  upon  the  proposed  issues 
could  not  be  considered  by  the  Commission.  Under  that  decision, 
therefore,  the  purpose  of  the  Public  Service  Commissions  Law  in 
this  respect  might  very  well  be  frustrated  and  refunding  bonds 
insufficiently  secured  might  very  well  be  issued  witli  the  approval 
of  this  Commission  stamped  upon  them  to  hasten  them  into  the 
hands  of  the  unwary  investor. 

Those  considerations  urged  me  to  accept  the  theory  propounded 
by  our  counsel  in  the  hope  that  this  most  important  question  might 
be  finally  decided  by  the  Court  of  Appeals,  but  a  thorough  review 
of  the  matter  and  of  the  terms  of  the  Appellate  Division's  decision 
bring  me  to  the  conclusion  that  we  are  bound  by  that  decision  in 
all  its  aspects.  The  court  did  not  decide  these  questions  in  a 
casual  manner,  but  discussed  them  most  fully  and  laid  down  rules 
which  are  practically  mandatory  upon  this  Commission  in  form 
and  content,  I  have,  therefore,  followed  the  Appellate  Division's 
decision  in  my  examination  of  the  question  before  ns  and  hope- 
fully await  an  amendment  of  the  law  or  a  change  of  judicial 
interpretation  which  will  cure  what  seems  to  me  to  be  a  seriom 
defect. 

Straus,  Chairman,  Hodge  and  Whitney,  Commissioners,  con- 
curring; Herv^,  Commissioner,  absent 

Hayward,  Commissioner. —  The  attorneys  for  the  company 
and  for  the  certificate  holders  have  asked  that  they  be  allowed  to 
apply  for  additional  bonds,  to  which  they  claim  they  are  entitled, 
under  their  accounting  theory,  of  the  facts  found. 

Without  passing  on  their  claim  I  believe  there  is  no  objection 
to  allowing  them  to  apply  for  an  additional  amount,  particulariy 
as  they  have  found  certain  books  heretofore  missing,  which  may 
shed  some  light  on  the  matter. 
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The  additional  amount  claimed  is  about  $200,000  and  I  recom- 
mend that  the  order  in  this  case  be  modified  so  as  to  increase  the 
amount  of  bonds  for  which  they  may  apply  from  $1,838,385,  as 
now  fixed,  to  $2,030,000. 

Straus,  Chairman,  Hodge,  Whitney  and  Hervey,  Commission- 
ers, concurring. 


In  the  Matter  of  the  Application  of  Thb  Brookltn  Eastern 
District  Teruinal  (Incorporated  November  4,  1915,  as  a 
Freight  Terminal  Company)  for  Permission  to  Issue  Stock 
and  to  Acquire  and  Hold  the  Stock  of  The  Brooklyn  Eastern 
District  Terminal  (Incorporated  June  22,  1906,  as  a  Navigation 
Corporation)  and  the  East  River  Terminal  Railroad,  and 
Thereupon  to  Merge  said  Corporations;  Also  for  Permission 
under  Section  53  of  the  Public  Service  Commissions  Law  to 
Exercise  Its  Franchise,  Privileges  and  Rights  under  the  Pro- 
visions of  Article  10-a  of  the  Transportation  Corporations  Law, 
and  the  Franchises,  Privileges  and  Rights  Now  Held  by  The 
Brooklyn  Eastern  District  Terminal  (Incorporated  June  22, 
1906),  and  the  East  River  Terminal  Railroad 

Case  No.  2044 
(Public  Service  CommisBbn,  Firat  District,  May  IG,  1016) 

SutotM — eonatroctloii  of  pTOviaions — intent  of  lexIaUtnre  contioUing. 

CMuoUdatlotia  and  mersen — fnlsht  tenninal  corpoiatlona — merger  of  lall- 
load  corpotation  with  tenninal  corporation  appiored. 

Conaolidatloiia  and  mergera  —  frelslit  terminal  corporatlou — conaent  of  Com- 
miaslon  nqnired — aectlon  54  of  Public  Seirice  Conuniaaiona  Law  con- 
■tmed. 

ConaolidationB  and  merseTS — freiKht  terminal  coiporationa  —  section  149  of 
the  Railroad  law  eonstmed. 

Corporate  name* — freight  terminal  cotporatiou  —  irresularity  in  corporate 
name  cored  opon  merger. 

Corporate  names  —  companiea  with  almilat  names  —  incorporation  of  com- 
pany with  name  aimilar  to   company  tbeteafter  merged   with   it  not 

•  Doubtful  and  obscure  phraaes  and  imperfect  language  in  the  statute 
are  to  be  so  Interpreted  as  to  give  effect  to  tlie  presumed  intention  of  the 
LegisUture. 
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Upon  an  application  by  the  BrooklTU  Eastern  Diitrict  Terminal,  a 
freight  tenninal  company,  for  the  approval  of  the  acquisition  of  stock 
and  the  merger  of  the  Broolcljn  Eastern  District  Terminal,  a  navigation 
company,  and  tbe  East  Biver  Terminal  Railroad,  a  railroad  company, 
under  section  157.b  of  the  Freight  Terminil  Act  (Article  lOa  of  the 
Transportation  Corporations  Law)  it  was  contended  that  the  merger  of 
the  railroad  company  could  not  be  effected  becauic  under  section  54  of 
the  Public  Service  Commissions  Law  not  more  than  10  per  cent  of  its 
stock  could  be  acquired  hy  the  applicant.  Held,  that  the  Freight  Terminal 
Art  was  enacted  to  permit  of  the  incorporation  of  one  single  company 
which  would  have  all  the  broad  powers  necessary  for  the  operation  of  a 
modem  terminal  property  and  of  the  merger  of  any  existing  company 
organized  for  the  purpose  of  carrying  on  any  buaineas  included  within 
that  which  a  freight  terminal  company  might  carry  on,  and  tliat  as  the 
railroad  company  herein  had  been  formed  fur  such  a  purpose  and  its 
business  could  be  carried  on  hy  the  applicant,  the  application  will  he 
(ranted. 

Section  H  of  the  Public  Service  CommissionB  Law,  which  was  enacted 
to  prohibit  the  abuM  of  stock  control  of  public  utilities  by  holding  com- 
panies not  subject  to  Commission  regulation,  is  not  preventive  of  the 
acquisition  of  stock'  of  a  railroad  company  by  a  freight  terminal  company 
which,  undef  section  15T-b  of  the  Freight  Terminal  Act,  requires  the 
approval  of  the  Commission. 

Section  14S  of  the  Railroad  Law  providing  tor  the  merger  of  a  lessee 
with  a  lessor  railroad  company,  and  making  no  reference  to  other  cor- 
porations, is  not  operative  to  prevent  the  merger  of  a  railroad  company 
with  a  freight  terminal  company  under  section  157-b  of  the  Freight 
Terminal  Act. 

An  omission  of  the  words  "  Freight  Terminal  Company "  from  the 
name  of  a  company  incorporated  under  the  Freight  Terminal  Act  (Article 
10-a  of  the  Transportation  Corporations  Law]  is  an  irregularity  cured 
upon  the  merger  therewith  of  a  navigation  company  of  the  same  name 
under  section  6  of  the  Qeneral  Corporation  Law  which  Is  applicable  to 
alt  corporations. 

A  determination  by  t^e  Secretary  of  State  that  the  prorlelons  of  • 
statute  prohibiting  the  incorporation  of  a  company  with  a  name  timilar 
to  that  of  an  existing  company  do  not  apply  to  a  company  incorporated 
with  the  consent  of  such  other  company  whose  assets  and  buelneas  it 
intends  to  acquire  if  a  statement  thereof  appears  In  the  certificat«  of 
incorporation,  should  not  be  disturbed  by  the  mere  technical  objection 
that  the  application  should  have  been  incorporated  under  another  name 
before  It  merged  its  predecessor  Brooklyn  Eastern  District  Terminal  and 
assumed  the  name  thereof. 

This  proceeding  was  started  by  a  resolution-  adopted  on  Decem- 
ber 7,  1915,  directing  a  hearing  upon  the  application  of  -the 
Brooklyn  Eastern  District  Terminal  for  the  approval  of  the 
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acquisition  of  stock  and  meiger  of  a  miTigatiou  company  of  the 
Bame  name  and  of  the  East  Biver  Terminal  Bailroad,  and  foi 
peimisBion  to  ezwcise  the  franchises  of  said  corporations. 

After  hearings  had  the  Conunission,  on  May  16,  1916,  entered 
an  order,  pnrsuant  to  an  opinion  of.  Commissioner  Hayward 
adopted  on  that  day,  granting  the  application  of  the  company. 
Both  the  order  and  the  opinion  of  the  Commission  are  set  out 
in  full  below. 

The  further  facts  in  the  matter  are  set  forth  in  the  opinion 
adopted. 

"Application  hftTing  been  made  to  this  Commission  by  the 
Brooklyn  Eastern  District  Terminal  (incorporated  November  4, 
1916,  as  a  freight  terminal  company)  for  permission  to  purchase, 
acquire,  take  and  hold  all  the  outstanding  capital  sbx^  of  the 
Brooklyn  Eastern  District  Terminal  (incorporated  June  22, 
1906,  as  a  navigation  corporation)  and  all  the  outstanding  capital 
stock  of  the  East  River  Terminal  Bailrosd  (a  railroad  corpora- 
tion), the  stock  of  said  corporations  amounting  to  $110,000  par 
value,  and  to  issue  in  exchange  therefor  $110,000  par  value  of 
the  stock  of  the  new  company,  and  thereupon  to  merge  the  cor- 
porations whose  stock  shall  have  been  so  acquired ;  also  for  pei^ 
mission  nnder  section  58  of  the  Public  Service  Conuniseions  Law 
to  exercise  its  franchises,  privileges  and  rights  under  the  provi- 
sions of  article  10-a  of  the  Transportation  Corporations  Law, 
and  the  franchises,  privileges  and  rights  now  held  by  the  Brooklyn 
Eastern  District  Terminal  (incorporated  June  22,  1906)  and 
the  East  Biver  Terminal  Bailroad;  and  a  hearing  having  been 
duly  had  by  and  before  the  Commission  upon  said  application  on 
December  20,  1915,  and  January  8  and  January  10,  1916,  Pai^ 
sons,  Closson  &  Mcllvaine  appearing  in  support  of  said  appli- 
cation, and  John  T.  McDonongh  appearing  in  opposition  thereto, 
and  Lamar  Hardy,  corporation  counsel,  by  William  J.  Clarke, 
assistant  corporation  counsel,  appearing  for  the  cily  of  New 
York;  and  the  Commission  being  of  the  opinion  after  said  bear- 
ing that  said  application  should  be  granted; 

Ordered:  (1)  That  the  Brooklyn  Eastern  District  Terminal 
(incorporated  November  4,  1915,  aa  a  freight  terminal  company) 
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be  and  it  hereby  is  penaitted  to  purchase^  acquire,  take  and  hold 
all  the  outstanding  capital  stock  of  the  Brooklyn  Eastern  District 
Terminal  (incorporated  June  22,  1906,  as  a  navigation  corpora- 
tion) and  all  the  outstanding  capital  stock  of  the  East  Kiver 
Terminal  Baitroad  (a  railroad  corporation),  the  stock  of  said 
corporations  amounting  to  $110,000  par  valu^  and  to  issue  in 
exchange  therefor  $110,000  par  value  of  the  stock  of  the  new 
company,  and  thereupon  to  merge  the  corporations  whose  stock 
shall  have  been  so  acquired. 

"(2)  That  the  Brooklyn  Eastern  District  Terminal  (incor- 
porated November  4,  1915,  as  a  freight  terminal  company)  be 
and  it  is  hereby  permitted  under  section  53  of  the  Public  Service 
Conmjissions  Law  to  exercise  all  its  franchisee,  privileges  and 
rights  under  the  provisions  of  article  10-a  of  the  Transportation 
Corporations  Law,  and  the  franchises,  privil^es  and  rights  now 
held  by  the  Brooklyn  Eastern  District  Terminal  (incorporated 
June  22,  1906)  and  the  East  River  Terminal  Railroad. 

"(3)   That  this  order  shall  take  effect  June  1,  1916." 

H.  M.  Chamberlain,  for  the  Commission. 

Lamar  Hardy,  by  W.  J.  Clarke,  for  the  city  of  New  York. 

Henry  F.  Cochran  and  Henry  B.  Closson,  for  the  petitioners. 

John  Fitzgibbons,  for  the  Brotherhood  of  Railroad  Trainmen 
of  New  York  Stata 

Morris  D.  Young,  for  the  Brooklyn  Cwitral  Labor  ITnion  and 
the  Twenty-eighth  Ward  Taxpayers'  Association. 

P.  Caughlan,  for  the  Brooklyn  Central  Labor  Union. 

Dr.  F.  C.  Mack,  for  the  Twenty-eighth  Ward  Taxpayers' 
Association. 

H.  J.  Edgar,  for  the  Brotherhood  of  Railroad  Trainmen  of  ■ 
Brooklyn  and  vicinity. 

Hatwakd,  Commissioner. —  There  are  three  companies  involved 
in  this  application.     The  petitioner  is  alleged  to  be  a  freight  ter- 
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minal  company  incorporated  under  articl©  10-a  of  the  Transpor- 
tation Corporations  Law  (added  by  Laws  1911,  chapter  778)  and 
will  hereafter  be  referred  to  as  the  "  Freight  Terminal  Company." 
The  Brooklyn  Eastern  District  Terminal  is  a  navigation  com- 
pany organized  under  the  Transportation  Corporations  Law,  and 
will  hereafter  be  referred  to  as  the  "  Navigation  Company."  The 
East  River  Terminal  Railroad  is  a  railroad  corporation  organized 
under  the  Railroad  Law,  and  will  hereafter  be  referred  to  as  the 
"  Railroad  Company," 
The  Freight  Terminal  Company  applies : 

(1)  For  permission  to  acquire  all  the  capital  stock  of  the  Navi- 
gation Company  and  of  the  Railroad  Company. 

(2)  For  permission  to  merge  the  Navigation  Company  and 
the  Railroad  Company  with  the  Freight  Terminal  Company  upon 
the  acquisition  of  such  stock. 

(3)  For  a  certificate  of  convenience  and  necessity  under  sec- 
tion 53  of  the  Public  Service  Commissions  Law. 

The  Navigation  Company  was  organized  in  ]fl06  and  since  then 
has  operated  under  lease  an  extensive  freight  terminal  station  in 
the  borough  of  Brooklyn  fronting  on  tli©  East  river  and  extend- 
ing back  to  Kent  and  Wythe  avenues  and  Berry  streets  on  the  east, 
North  Tenth  street  on  the  north,  and  North  Third  street  on  the 
south.  During  the  year  1914  tho  terminal  handled  over  500,000 
tons  of  westbound,  and  a  like  quantity  of  eastbound,  freight  for 
over  1,200  shippers  and  1,400  consignees.  For  the  purpose  of 
moving  freight  cars  to  and  from  the  various  receiving  platforms, 
an  extensive  system  of  switching  tracks  is  maintained  and 
operated.  The  evidence  shows  the  terminal  to  be  an  important 
and  integral  part  of  the  manufacturing  and  commercial  district 
surrounding  it. 

In  1909  the  terminal  station  was  extended  to  meet  increasing 
business  and  application  was  made  to  the  board  of  estimate  and 
apportionment  for  permission  to  ctmstruct  and  operate  switching 
tracks  between  North  Third  and  Nwth  Fourth  streets  and  across 
Kent  and  Wythe  avenues.  On  being  advised  that  such  franchise 
could  be  granted  only  to  a  railroad  company,  the  parties  in  inter- 
est caused  the  East  River  Terminal  Railroad   ("  The  Railroad 
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Company")  to  be  incorporated  under  the  Railroad  Law.  A 
certificate  of  convenience  and  neceeeitj  was  in  due  course  granted 
to  the  Railroad  Companj  by  this  Commission  and  the  desired 
franchise  was  obtained  from  the  board  of  estimata  The  switch- 
ing tracks  were  then  constructed  and  leased  to  the  Railroad  Com- 
pany, which  has  ever  since  operated  them  in  conjunction  with 
the  Navigation  Company  and  as  a  part  of  the  freight  terminal 
station. 

Upon  the  application  for  a  franchise  made  to  the  board  of 
estimate  prior  to  the  incorporatiMi  of  the  Railroad  Company,  it 
appeared  that  the  ri^t  to  operate  the  tracks  then  being  operated 
as  a  part  of  the  terminal  station  on  North  Fifth  to  North  Ninth 
streets  and  across  Koit  and  Wythe  avenues  was  not  at  all  clear,  and 
thereafter  an  opinion  was  rendered  by  the  corporation  counsel  to 
the  effect  that  the  firm  who  originally  laid  the  tracks  never  had  a 
right  to  do  ao,  and  that  the  ri^t  to  use  them  could  not  be  gained 
by  prescription.  He  advised  that  application  to  continue  such  user 
should  be  made  in  due  form  to  the  board  of  estimate  by  a  corpora- 
tiMi  enjoying  the  franchise  power  to  receive  the  consent  of  the  city. 
Acting  upon  such  advice  an  application  was  made  by  the  Railroad 
Company  for  the  right  to  construct  such  tracks  as  an  extension  of 
it«  existing  railroad  and  such  right  was  duly  granted  by  the  board 
of  estimate  by  a  contract  dated  December  27,  1909.  Thereupon 
an  applicaticm  was  made  to  this  Commission  for  a  certificate  of 
convenience  and  necessity  under  eection  53  of  the  Public  Service 
Commissions  Law,  but  that  application  was  informally  denied 
upon  the  ground  that  it  did  not  appear  that  the  Railroad  Com- 
pany had  amended  its  certificate  of  incorporation  to  cover  the 
extension  of  its  tracks  north  of  Nortli  Fourth  street.  It  is  claimed 
that  such  an  amendment  cannot  be  had  because  of  the  limitation 
as  to  the  width  of  the  road  in  subdivision  3  of  section  8  of  the  Rail- 
road Law  to  six  rods, '  whereas  the  extension  proposed  would  have 
a  width  of  nearly  seven  city  blocks  along  the  water  front.  The 
application  for  the  certificate  was  not  pressed,  and  as  a  matter  of 
fact  the  Navigation  Company  is  still  operating  trades  north  of 
North  Fourth  street. 

To  terminate  the  alleged  illegal  maintenance  and  operation  of 
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the  tracks  and  to  provide  a  corporation  which  can  operate  all  the 
tracks  in  connection  with  the  terminal,  the  petitioner  was  incor- 
porated under  article  10-a  of  the  Transportation  Corporations 
Law  by  certificate  of  incorporation  filed  November  4,  1915. 
Thereupon  this  application  was  promptly  made. 

Three  objections  have  heea  raised  to  the  granting  of  the  relief 
prayed  for : 

First.  That  pursuant  to  the  provisions  of  section  54  of  the 
Public  Service  Conunissions  Law,  the  Freight  Terminal  Com- 
pany cannot  acquire  more  than  10  per  cent  of  the  capital  stock 
of  the  Kailroad  Company  because  the  petitioner  is  not  itself  a  rail- 
road company,  and  tiiat  therefore  it  cannot  merge  the  Railroad 
Cwnpany; 

Second.  That  pursuant  to  section  149  of  the  Railroad  Law, 
the  Freight  Terminal  Company  cannot  merge  the  Railroad  Com- 
pany because  the  latter  company  is  not  leased  by  the  former ; 

Third.  That  the  Freight  Terminal  Company  is  not  a  corpora- 
tion de  jure  or  de  facto  because  its  corporate  name  does  not  con- 
tain the  words  "  freight  terminal  company  "  as  required  by  sec- 
tion 154  of  the  Freight  Terminal  Act  and  because  said  name  does 
not  clearly  indicate  that  it  is  a  corporation  as  distinct  from  a 
natural  person,  firm,  or  copartnership,  and  is  the  same  ae  that 
of  an  existing  corporation  in  violation  of  the  requirements  of 
section  6  of  the  General  Corporation  Law. 

These  objections  require  careful  consideration. 

Pirat.  It  will  be  well  to  set  forth  the  various  statutory  pro- 
visions which  must  be  considered  in  determining  the  validity  of 
the  objections  mada  Article  10-A  of  the  Transportation  Corpora- 
tions Law  was  added  by  Laws  of  1911,  chapter  778.  Section 
157-B  provides:  "Any  two  or  more  corporations  organized  under 
this  article  or  any  geoieral  or  special  law  of  the  state  for  the  pur- 
pose of  carrying  cm  any  business  included  within  that  which  a 
corporation  organized  under  this  article  might  carry  on  may  con- 
solidate themflelves  into  a  single  corporation,  and  any  corpora- 
tion organized  under  this  article  may,  with  the  like  permission 
or  approval,  be  merged  with  any  other  such  corporation  upon 
complying  with  the  provisions  of  the  buainees  corporations  law 
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relating  to  the  consolidation  of  business  corporations  and  the 
stock  corporations  law  relating  to  the  merger  of  stock  corporations^ 

"  But  no  freight  terminal  company  or  any  corporation  with 
which  such  company  shall  have  been  consolidated  or  merged  shall 
undertake  any  busineee  not  included  in  the  objects  for  which 
such  freight  tenninfll  companies  may  be  incorporated  as  set  forth 
in  this  article;  and  no  such  freight  terminal  company  shall  pur- 
chase, acquire,  or  hold  the  stocks,  bonds  or  other  evidences  of 
indebtedness  of  any  other  corporation,  domeatio  or  foreign,  except 
by  the  express  permission  of  the  public  service  commission  of  the 
proper  district."  And  section  159  provides:  "The  provisions 
of  any  act  and  parte  of  acts,  including  the  charter  of  Greater  New 
York  and  the  charter  of  any  other  city  of  the  state,  which  are 
inconsistent  with  this  act,  and  in  so  far  only  aa  they  are  incon- 
sistent with  this  act  shall  have  no  application  to  the  rights,  powers 
and  obligations  conferred  or  created  by  and  under  authority  of 
this  act  or  to  any  proceedings  thereunder." 

The  StO(i  Corporation  Law,  section  15,  provides:  "Any 
domestic  stock  corporation  and  any  foreign  stock  corporation 
authorized  to  do  business  in  this  state  lawfully  owning  all  the 
stock  of  any  other  stock  corporation  organized  for,  or  engaged  in 
business  similar  or  incidental  to  that  of  the  possessor  corporation 
may  file  in  the  oiEce  of  the  secretary  of  state,  under  its  common 
seal,  a  certificate  of  such  ownership,  and  of  the  resolution  of  its 
board  of  directorB  to  mei^  such  other  corporation,  and  thereupon 
it  shall  acquire  and  become,  and  he  possessed  of  all  the  estate, 
property,  rights,  privileges  and  franchisee  of  such  other  corpora- 
tion, and  they  shall  vest  in  and  be  held  and  enjoyed  by  it  as 
fully  and  entirely  and  without  change  or  diminution  as  the  same 
were  before  held  and  enjoyed  by  such  o4^er  corporation,  and  be 
managed  and  ccmtrolled  by  the  hoard  of  directors  of  such  pos- 
sessor corporation,  and  in  its  name,  but  without  prejudice  to  any 
liabilities  of  such  other  corporation  or  the  rights  of  any  creditors 
thereof." 

The  Public  Service  Commissions  Law,  section  54,  provides 
that:  "  *  *  •  No  stock  corporation  of  any  description, 
domestic  or  foreign,  other  than  a  railroad  corporation,  street  rail- 
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road  corporation,  or  electrioa]  corporation,  Bhall  purchase  op 
acquire,  take,  or  hold,  more  than  ten  per  centum  of  ttie  total 
capital  stock  issued  by  any  railroad  corporation,  or  street  rail- 
road corporation  or  otiier  common  carrier  organized  or  existing 
under  or  by  virtue  of  the  laws  of  the  state    *    *    *." 

The  question  is  presented  whether  thia  provision  of  section  54 
of  the  Public  Service  Commissions  Law  applies  to  this  proceeding, 
and  if  so  whether  it  is  inconsistent  with  the  provisions  of  section 
157-B  of  the  Transportation  Corporations  Law,  and  therefore 
"  inapplicable "  by  virtue  of  secticm  159  of  the  Transportation 
Corporations  Law. 

In  construing  statutes  the  sense  should  be  adopted  whi<^  pro- 
motee  in  the  fullest  manner  the  apparent  policy  and  objects  of  the 
Le^slature.  Doubtful  and  obscure  phrases  and  imperfect  lan- 
guage in  a  statute  are  to  be  interpreted  so  as  to  give  effect  to  the 
presumed  intention  of  the  Legislature.  We  have  a  right  to  con- 
eider  the  particular  mischief  it  was  designed  to  remedy,  and  the 
history  of  the  period  preceding  its  enactment  Wooleott  v.  Shu- 
bert,  217  N.  Y.  212;  Matter  of  Matthews,  59  App.  Div.  159. 
What  was  the  le^slative  intent  in  enacting  article  10-A  of  the 
Transportation  Corporations  Law  providing  for  the  incorporation 
of  freight  terminal  companies,  and  specifically  what  was  the  pur- 
pose of  section  157-B  thereof  i  It  is  evident  that  the  purpose  of 
the  article  was  to  permit  the  incorporation  of  one  single  company 
which  would  have  all  the  broad  powers  necessary  for  the  operation 
of  a  modem  terminal  property,  thus  obviating  the  necessity  for 
the  formation  of  various  eotapsmea  to  carry  on  respectively  the 
various  branches  of  the  enterprise  and  thus  securing  economy  and 
efficiency  in  operation.  Under  the  law  as  it  existed  prior  to  the 
enactment  of  article  10-A  this  was  not  possible^  and  as  a  result 
two  or  more  corporations  were  necessary  to  enable  the  operation 
of  a  terminal.  Article  10-A  was  intended  to  relieve  this 
anomalous  sitnation  and  permit  the  incorporation  of  one  company 
with  all  the  necessary  powers,  which,  however,  should  be  subject 
to  r^alation  and  supervision  by  the  Pnblic  Service  Commission. 
While  such  incorporation  undoubtedly  would  grant  relief  to  future 
enterprises,   it  would   not   relieve  the   conditions   existing  with 
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respect  to  tenuiiials  already  in  operaticm  at  the  date  of  its  enact- 
ment. It  is  believed  that  section  157-B  was  inserted  to  meet  this 
situation  and  enable  a  company  formed  under  article  10-A  to 
merge  with  it  tmder  one  head,  with  all  the  broad  powers  granted 
by  the  act,  any  existing  comj^ny  which  was  organized  under  "  any 
general  or  special  law  of  the  State  for  the  purpose  of  carrying  on 
any  business  included  within  that  which  a  corporation  organized 
under  this  artide  might  carry  oa"  upon  complying  with  the  pro- 
cedure set  forth  in  section  15  of  the  Stock  Corporation  Law. 

Clearly,  the  Railroad  Company  was  formed  for  such  a  purpose, 
and  its  business  could  now  be  carried  on  by  a  freight  terminal 
company.    Its  certificate  of  incorporaticm  provides: 

"  Third:  The  kind  of  road  to  be  built  and  operated  shall  be 
a  railroad  of  standard  gauge  to  be  operated  by  steam  power,  a 
dummy  or  loemnotive  engine  of  the  switching  variety  being  used, 
which  said  railroad  is  to  be  operated  as  a  frei^t  railroad  exclu- 
sively, receiving  and  distributing  all  classes  of  freight  for  and 
to  all  shippers  of  merchandise  in  the  borough  of  Brooklyn,  county 
of  Kings,  city  and  State  of  Hew  York. 

"Fourth:  Such  railroad  is  to  be  built,  maintained  and  opei^ 
ated  from  a  point  on  the  Easterly  bank  of  the  East  river  between 
North  Third  street  and  Korth  Fourth  street  as  its  western 
termini,  rumiing  thence  easterly  about  one-half  mile  to  a  point 
east  of  Wythe  avmue  betweai  North  Third  and  North  Fourth 
streets,  which  said  last  point  will  be  the  aastem  termini  of  said 
road,  which  points  hereinbefore  referred  to  are  in  the  borough  of 
Brooklyn,  county  of  Kings,  city  of  New  York,  and  said  railroad 
as  completed  between  said  points  will  be  wholly  within  said 
borough,  county  and  city." 

Section  154  provides  that,  "  Three  or  more  -pereoaa  may  become 
a  corporation  for  the  supply,  maintenance  and  operation  of 
freight  terminal  facilities  —  including  *  *  *  terminal  ways 
ioT  initial  or  final  local  transport  of  freight  received  for  ship- 
ment or  delivery  in  or  fr<mi  the  locality  in  which  the  business  of 
such  corporation  shall  be  carried  on." 

A  terminal  way  is  defined  by  subdivision  "  d  "  of  section  153 
of  the  act  as  follows:     "  '  Terminal  ways'  means  a  way  or  waya 
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constructed  or  operated  under  the  provisions  of  this  article  for 
the  tranaport  of  freight  to,  from,  across  or  along  any  water-front 
or  marginal  wharf  of  the  city  or  terminal  stations  or  terminal 
stores  adjacent  or  in  proximity  thereto  or  any  extension  or  exten- 
uons,  branch  or  branches,  approach  or  approaches,  siding  or  sid- 
ings thereof,  upon,  lybg  upon,  above,  or  below  any  street,  avenue, 
road,  highway,  part  or  parkway,  bridge,  viaduct  or  public  place 
or  water-front  property  in  the  city,  including  all  equipment  and 
terminal  facilities,  of  every  kind  used,  operated  or  owned  by  or 
in  C(Hmecti(m  with  any  such  way  so  conatrueted  or  operated  under 
this  artide." 

These  are  the  very  purposes  for  which  the  Railroad  Company 
traa  incorporated  as  appears  from  its  certificate  of  incorporation. 
The  question  is  not  whether  the  Railroad  Company  operates  a 
"  sham  "  railroad,  or  whether  it  is  long  or  whether  it  is  short, 
but  whether  it  appears  to  be  in  fact  what  is  defined  under  the 
act  as  a  terminal  way  for  the  initial  or  final  transport  of  freight. 
It  must  foUaw  therefore  that  in  the  absence  of  the  prohibition  of 
section  54  of  the  Public  Service  Commissions  Law  the  petitioner 
may  acquire  all  the  stock  of  the  Railroad  Company  and  a  merger 
can  then  be  effected. 

The  provision  of  section  61  of  the  Public  Service  Commissions 
Law  quoted  above  was  enacted  to  prevent  the  acquisition  of  the 
stock  of  railroad  or  public  utility  corporations  by  holding  com- 
panies formed  under  the  Business  Corporations  Law,  which  was  a 
common  practice  before  the  passage  of  the  Public  Service  Commis- 
sions Law,  and  which  led  to  many  abuses.  The  Commission  has  no 
control  of  such  a  holding  corporation  in  its  relation  with  the  cor- 
poration it  cwitrols,  as  to  the  issue  of  securities  by  the  controlling 
corporation  against  aecuritiea  or  contracts  of  the  controlled  cor- 
poration, nor  g£  the  accounts  of  the  controlling  corporation  as  to 
basinesB  transactions  b^;wcen  them,  nor  of  the  administration  by 
the  controlling  corporation  of  the  controlled  corporation's  proper- 
ties, moneys,  or  securities,  nor  of  the  contracts  made  between  them. 
The  prohibition  was  therefore  inserted  in  order  that  no  corpora- 
tion could  acquire  the  control  of  a  railroad  or  public  utility  which 
was  not  itself  subject  to  the  supervision  of  the  Commission.    The 
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©vil  which  this  prorieion  waa  intended  to  correct  cannot  exist  in 
the  present  case  because  the  Freight  Terminal  Company  upon 
acquiring  all  of  tiie  capital  stock  of  the  Bsilroad  Company  and 
merging  the  latter  with  it,  will  in  accordance  with  the  specific 
provisions  of  article  10-A  be  subject  to  the  closest  supervision  by 
this  Commission. 

Section  157-B  also  expressly  provides  that  no  freight  terminal 
c(HDpauy  shall  acquire  the  stock  of  any  corporation  without  the 
consent  of  the  Commission,  thus  afEofding  ample  protection  agaiiist 
the  abuses  arising  from  holding  companies.  It  is  evident  that  in 
enacting  section  54  of  the  Publio  Service  Commissions  Law  the 
Legislature  did  not  have  in  mind  the  situation  which  has  here 
arisen,  and  that  the  prohibition  therein  contained  was  not  intended 
to  apply  to  a  corporation  which  was  required  to  obtain  the  Com- 
mission's consent  to  the  acquisition  of  stock,  for  such  consent  can 
be  withheld  where  such  acquisition  may  be  deemed  inimicable  to 
the  public  interest,  Furtiiermore,  if  no  freight  terminal  company 
could  acquire  all  the  stock  of  a  railroad  company,  which  is  in  fact 
a  terminal  way,  it  could  not  of  course  merge  such  railroad,  and  the 
result  would  be  that  despite  the  evident  intention  of  the  statute  and 
the  broad  language  of  section  157-B,  no  company  which  of  neces- 
sity was  formed  imder  the  Railroad  Law,  although  a  part  of  the 
terminal  property,  could  ever  be  merged  with  the  freight  terminal 
company  although  it  was  in  fact,  to  quote  section  157-B,  "  organ- 
ized for  the  purpose  of  carrying  on  any  business  included  within 
that  which  a  corporation  organized  under  this  article  might  carry 
on."  If,  in  view  of  ita  evident  purpose,  section  54  of  the  Publio 
Service  Commissions  Law  was  intended  to  have  any  applicatifm 
at  all,  I  believe  that  it  is  "  inconsistent  with  tiie  provisions  of 
section  157-B  and  is  therefore  made  inapplicable  by  section  159. 

Second.  The  other  objection  to  the  merger  is  based  upon  section 
149  of  the  Bailroad  Law  which  provides  in  substance  that  any 
railroad  company  being  the  lessee  of  the  road  of  any  other  rail- 
road company  may  upon  the  acquisition  of  all  of  the  former's  capi- 
tal stock  become  possessed  of  its  property  and  franchise  by  filing 
a  certificate  in  the  office  of  the  Secretary  of  State.  It  is  argued 
that  even  if  the  petitioner  could  aoquire  all  of  the  capital  stock 
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of  the  railroad,  yet  not  being  itself  a  railroad  corporation,  and 
not  being  the  leasee  of  the  railroad,  it  could  not  merge  the  latter 
company.  While  the  section  referred  to  provides  under  what  con- 
ditions a  railroad  company  may  merge  another  railroad  company, 
it  makes  no  reference  whatever  to  conditicnus  upon  which  a  rail- 
road company  (of  the  class  indicated)  may  be  merged  vnih  a 
freight  terminal  coTnpany,  and  is  not  in  any  way  inconsistent  with 
the  provisions  of  the  Freight  Terminal  Act.  If,  however,  it  is 
deemed  inconsistent,  for  the  reasons  already  set  forth,  I  believe 
that  it  is  made  inapplicable  by  the  broad  provisions  of  section 
157-B. 

Third.  Althou^  section  154  of  the  Transportation  Corpora- 
tions Law  specifically  provides  that  the  corporate  name  shall 
include  the  words  "  freight  terminal  company,"  the  petitioner  was 
permitted  to  incorporate  under  the  name  Brooklyn  Eastern  Dis- 
trict Terminal,  the  name  of  the  Navigation  Company.  This  is 
sought  to  be  justified  because  of  the  provisicm  in  General  Corpora- 
tion Law,  section  6,  viz:  "A  corporation  formed  by  the  rein- 
corporation, reorganization  or  consolidation  of  other  corporations 
or  np<»i  the  sale  of  the  property  or  franchisee  of  a  corporation, 
or  a  corporation  acquiring  or  becoming  possessed  of  all  the  estate, 
property,  rights,  privileges  and  franchises  of  any  other  corpora- 
tion or  corporations  by  merger,  may  have  the  same  name  as  the 
corporation  or  one  of  the  corporations  to  whose  franchises  it  has 
succeeded." 

The  Secretary  of  State  was  of  the  opinion  that  when  this  pro- 
vision was  added  to  the  section  by  chapter  24  of  the  Laws  of 
1913,  the  express  requirement  in  section  154  of  the  Transporta- 
tion Corporations  Law  was  then  in  force,  and  that  therefore  it 
must  be  assumed  that  the  Legislature  in  enacting  the  amendment 
had  in  mind  the  requirements  of  the  Transportation  Corporations 
Law.  Based  upon  this  view  he  was  of  the  opinion  that  the  incor- 
porators would  have  the  right  to  take  the  name  Brooklyn  Eastern 
District  Terminal  provided  the  certificate  of  incorporation  of  the 
new  company  contained  a  provision  that  one  purpose  was  to  take 
over  the  good  will,  property,  and  assets  of,  and  carry  on  the  busi- 
ness heretofore  conducted  by,  the  Brooklyn  Eastern  District 
Terminal,  incorporated  June  22,  1906. 
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Acting  upon  this  opinion  the  petitioner  was  incorporated  with 
the  name  Brooklyn  Eastern  District  Terminal.  While  it  would 
have  been  more  in  accordance  with  the  letter  of  the  statute  for  the 
petitioner  to  have  incorporated  with  the  title  including  tiie  wwds 
"  freight  terminal  company,"  and  then  upon  obtaining  pOTmiseion 
to  merge  the  Navigation  Company  to  assume  the  latter's  name 
pursuant  to  section  6  of  tlie  General  Corporation  Law,  neverthe- 
less, I  am  of  the  opinion  that  the  failure  to  follow  this  procedure 
is  at  most  a  mere  irregularity  cured  upon  the  proposed  merger 
and  not  a  eufBcient  ground  for  denying  the  application.  The 
provisions  of  the  statute  prohibiting  the  incorporation  of  a  com- 
pany with  a  name  similar  to  one  already  in  existence  has  for  a 
long  time  been  interpreted  by  the  office  of  the  Secretary  of  State 
to  permit  the  incorporation  of  a  new  company  with  such  similar 
name,  with  the  consent  of  the  old  company  and  with  a  statement 
in  the  certificate  of  the  new  of  tie  intention  to  acquire  the  assets 
and  business  of  the  old.  The  construction  placed  upon  a  statute 
by  the  officers  whose  duty  it  is  to  esecute  it  is  entitled  to  great 
consideration,  especially  if  such  constructioD  has  been  made  by 
the  highest  officers  in  the  esecutive  department  or  has  been 
observed  and  acted  upon  for  many  yeara  Such  constjiiotion 
should  not  be  disregarded  or  overturned  unless  it  ia  clearly 
erroneous.  36  Cyc.  1140;  City  of  New  Yoit  v.  New  York  City 
Railroad  Company,  193  N.  Y.  543,  549.  This  accepted  con- 
struction should  not  be  disturbed  because  of  the  mere  technical 
objection  that  the  company  should  first  be  incorporated  under 
another  name  and  then  assume  the  name  of  the  old  company  upon 
acquisition  of  its  capital  stock  and  the  merger  of  the  two.  The 
amendment  of  section  6  of  the  General  Corporation  Law  was 
passed  to  enable  the  preservation  of  the  good  will  which  attaches 
to  the  name  of  the  company  to  be  merged,  and  to  accomplish  that 
end  should  be  liberally  construed.  The  foregoing  considerations 
also  dispose  of  the  objection  that  the  other  provision  of  section  6 
as  to  the  corporate  name  was  not  complied  with. 

Upon  the  merits,  thesre  is  no  objection  to  the  application.  The 
combination  of  the  various  corporate  agencies  under  one  head  will 
not  only  lead  to  economy  and  efficient  management  and  ease  in 
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Bupervision,  but  will  also  Dndonbtedly  permit  the  operation  of  tlie 
trai^  north  of  North  Fourtii  street  under  a.  legal  franchise  and 
thus  enable  the  company  to  continue  to  serve  the  community  to 
whose  welfare  it  is  eo  important  a  factor, 
I  advise  that  the  application  be  granted. 

Straus,    Chairman,  Hodge,   Whitney   and   Hervey,    Commis- 
eicaicra,  concurring. 


In  the  Matter  of  the  Complaint  of  A.  Hebmantv  ahd  Othebs 
against  Thb  Newtown  Gas  Coupany 


(Public  Serrlce  CDmmission,  First  District,  May  2S,  1016) 

Talnatlon — gu  oiTporatlonB  —  golns   rains  diaaUowcd  wIicts   saminga  are 
suffide&t. 

yalnaMon  —  gai  cotporatiDiu  —  cost  of  meter  inatallationa  —  chaise  to  capital 
disaUowed  wben  already  charged  to  operation. 

Taluatian — gjas  corporations  —  contractors'  profits  —  oveilisad  cbaigei — flc- 
titiona  cbarsea  disallowed. 

Valnatton  —  {as  corporations — Interest  dorinx  construction. 

Gas  coiporationa  —  working  capital. 

Valuation — gu  corpoiations — cost  at  reproduction  loss  depredation  —  valu- 
ation fixed  for  rate  purposes. 

Kate  of  return  on  Investment  —  gas  corporatiou — seven  per  cent  allowed. 

Depredation — gas  plants  —  stnight  line  metbod. 

Bates — gas  corporations  —  cost   of   distribution— forty-one  eenta  per   1,000 
cnUc  feet  adequate. 

Kates— gas  coiporationa  —  cost  of  gaa  puiebaaed — fifty  cents  per  1,000  coMc 
feet  excessive. 

Sates- gaa  corporations  —  rate  ixed  at  eighty-five  cents  per  1,000  coUc  feet. 
Where  upon  a  valuation  for  rate  purposes  it  appears  that  the  respond- 
ent has  earned  about  (400,000  above  a  return  of  T  per  cent  on  its 
inveetmeut  aft«r  deducting  depreciation  and  at  least  one-third  of  the 
property  has  been  biUlt  up  out  of  earnings  In  excess  of  a  fair  return, 
there  are  no  "aggregated  deficits "  in  earnings  to  justify  an  allowance 
for  going  value. 

Where  the  practice  has  been  to  treat  the  cost  of  installation  of  gas 
meters  as  an  operating  charge  it  will  not  again  be  allowed  as  a  capital 
charge  in  a  valuation  for  rate  making  purposea 

In  a  valuation  for  rate  purposes  the  respondent  daimed  in  addition  to 
the  appraised  value  of  the  physical   property  on  the  basis  of  coat  of 
teproduction  lesa  depreciation,  with  certain  sJjustmenta  to  actual  cost, 
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an  allowance  of  20  per  cent  for  contractors'  proflta,  engineering,  adminiH- 
tration,  contingencies  and  incidentals  and  12  per  cent  for  preliminary 
and  development  expenses.  Held,  that  it  is  palpably  incoiuistfint  to 
assume  costs  as  higher  than  the  actual  costs  to  the  compuiy  and  still 
claim  that  an  allowance  should  be  made  tor  contractors'  profits  on  the 
theory  that  reproduction  would  be  done  through  a  general  contractor. 
Allowances  for  other  overhead  expenses,  including  promotion  expenses, 
should  likewise  be  based  on  actual  expenditures,  and  not  on  theories  as 
ta  what  such  expenses  might  be. 

The  property  of  the  respondent  having  been  built  up  by  yearly  addi- 
tions, interest  during  construction  will  be  allowed  at  the  rate  of  6  per 
cent  per  annum  only  for  an  average  period  of  onc-lialf  year. 

An  allowance  will  be  made  for  actual  working  capital  which,  howerer, 
is  not  the  difTerence  between  current  assets  and  current  liabilities  as 
claimed  by  the  respondent. 

Upon  an  appraisal  of  the  property  of  the  Ncivtown  Gas  Company  for 
the  purpose  of  Oxing  the  rate  for  gas  in  the  second  ward  of  the  borough 
of  Queens,  the  value  of  the  property  of  the  respondent  apportioned  to  gas 
distribution  in  said  ward  is  fixed  as  of  June  30,  1!)I4,  at  (1,600,000, 
consisting  of  reproduction  cost  of  physical  property  less  accrued  deprecia- 
tion, with  certain  adjustments  to  actual  cost,  $1,400,000,  overhead 
charges,  t50,000,  land  I^AO.OOO,  and  working  capital  .$100,000,  additional 
allowance  of  $125,000  being  made  for  additions  to  property  and  increase 
In  working  capital  in  iei5  and  of  stilt  another  $125,000  in  1916. 

A  7  per  cent  rate  of  return  on  the  investment  in  the  property  of  the 
respondent  is  liberal  in  view  of  the  fact  that  its  stock  is  controlled  and 
its  capital  supplied  by  the  Brooklyn  Union  Gas  Company,  whose  bonds 
and  stock  sell  on  a  basis  of  S  per  cent  and  less  than  7  per  cent  respectively. 
A  charge  to  operating  expenses  is  allowed  for  depreciation  and  con- 
tingencies on  the  straight  line  basis  of  three  cents  per  1,000  cubic  feet  of 
gas  sold. 

An  altowance  lor  distribution  of  forty-one  cents  per  1,000  cubic  feet  o( 
gas  to  cover  cost  of  operating  expenses  incurred  in  distribution  including 
depreciation  and  contingencies  twenty-seven  and  one-half  cents  per  1,000 
cubic  feet,  and  thirteen  cents  per  1,000  cubic  feet  as  a  7  per  cent  return  on 
investment  In  distribution  property,  including  gas  holder,  is  adequat«. 
A  charge  by  the  Brooklyn  Union  Gas  Company  of  fifty  cents  per  1,000 
cubic  feet  of  gas  supplied  at  the  gas  holder  of  the  respondent  is  excessive 
and  should  be  reduced  to  forty  cents,  which  upon  an  8  per  cent  estimated 
loss  of  gaa  in  distribution  is  equivalent  to  forty-three  and  five-tenths 
cents  per  1,000  cubic  feet  at  the  consumer's  meter. 

An  order  will  be  entered  fixing  the  rate  for  gas  in  the  second  ward  of 
the  borough  of  Queens  at  eighty-five  cents  per  1,000  cubic  feet  as  a  fair 
rate  both  to  the  Newtown  Gas  Company  and  to  its  consumers. 

This  proceeding  wa«  upon  the  complaint  of  A.  Hermann  and 
others  against  the  rate  for  gas  of  one  dollar  per  1,000  cubic  feet 
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charged  by  the  Newtown  Gas  Company  in  the  second  ward  of  the 
borough  of  Queens,  and  was  started  by  an  order  entered  January 
7,  1913,  directing  a  hearing  in  the  matter.  Ilearinga  were  held 
until  May  1,  1913,  when,  owing  to  the  reduction  of  the  rate  to 
ninety-five  centa  for  one  year  the  hearings  were  adjourned  subject 
.  to  oalL 

Upon  the  i&^atablisbmeiit  of  the  dollar  rate  hearings  were 
resumed  on  June  12,  1914,  and  continued  until  March  15,  1915, 
when  the  hearings  were  finally  closed. 

On  May  25,  1916,  pursuant  to  an  opinion  of  Commissioner 
Hayward  adopted  on  that  day,  the  Commission  entered  an  order 
reducing  the  rate  to  eighty-five  cents  per  1,000  cubic  feet  effective 
July  1,  1916,  and  one  year  thereafter. 

The  order  entered  was  as  follows: 

"A  hearing  having  been  had  upon  the  complaint  of  A.  Hermann 
and  more  than  100  customers  of  the  Newtown  Ga8  Company 
before  Hon.  Milo  R.  Mnltbie,  Commissioner,  beginning  on  the 
28th  day  of  January,  1913,  George  J.  lihodius  and  Adam  Christ- 
man,  Jr.,  appearing  aa  counsel  for  the  complainants,  and  William 
N.  Dykmau  appearing  aa  counsel  for  the  Newtown  Gas  Company, 
and  Henry  H.  Whitman,  Assistant  Counsel  to  the  Commission, 
attending,  and  an  order  having  been  made  on  May  2,  1913,  discon- 
tinuing the  proceeding  without  prejudice  to  its  being  reopened 
after  Hay  1,  1914,  and  the  Commission  having  adopted  a  resolu- 
tion on  June  2,  1914  reopening  said  proceeding,  and  a  further 
hearing  having  been  had  beginning  on  June  12,  1914,  and  the 
Commission  having  made  an  investigation  to  enable  it  to  ascertain 
the  facts  requisite  to  the  exercise  of  the  power  conferred  upon  it, 
it  ia 

"  Ordered  that  the  maximum  price  of  gas  to  be  charged  by  the 
Newtown  Gas  Company  for  gas  in  the  second  ward  of  the  borough 
of  Queens,  city  of  New  York,  on  and  after  July  1,  1916  and  for  a 
period  of  one  year  theraftor  shall  be  eighty-five  cents  per  1,000 
cubic  feet:  and  it  is  further 

"  Ordered  that  this  order  shall  take  effect  forthwith  and  shall 
continue  in  force  until  changed  or  abrogated,  and  that  on  or  before 
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June  5,  1816,  said  Newtown  Craa  Company  shall  notify  the  Com- 
mission whether  this  order  is  accepted  and  will  be  obeyed." 

The  further  facts  in  the  matter  are  set  forth  in  the  opinion 
adopted. 

H.  H,  Whitman,  for  the  Commission. 

Adam  Christman  and  George  J.  Rhodiiis,  for  the  Allied  Civic 
Associations  of  the  Greater  Ridgewood  and  the  Eastern  District 

Dykman,  Oeland  &  Kuhn,  by  William  J.  Dykman,  for  the 
Newtown  Gas  Company. 

Haywaed,  Commissioner. —  The  opinion  which  follows  was 
submitted  in  November  of  last  year,  but  was  not  acted  upon  by 
the  Commission  as  then  constituted.  The  changes  in  the  person- 
nel of  the  Commission  since  that  time  have  made  a  I'esubmission 
necessary,  but  I  have  delayed  such  action  in  the  earnest  hope  that 
the  Legislature  would  enact  certain  legislation  recommended  by 
the  Commission  under  section  16  of  the  Public  Service  Commis- 
sions Law. 

The  legislation  desired  was: 

(1)  A  law  filling  the  rate  for  gas  furnished  in  the  second  ward 
of  Queens.  Such  an  enactment  would  of  course  have  made  action 
by  us  unnecessary  and  would  have  given  immediate  relief  to  the 
consumers  of  gas. 

(2)  A  law  providing  that  any  rate  fixed  by  this  Commission 
should  take  effect  as  of  the  date  when  the  rate  proceeding  was 
started  instead  of  at  or  after  its  conclusion.  Such  an  enactment 
would  have  removed  the  existing  incentive  to  the  companieB  to 
delay  rate  proceedings. 

(3)  A  law  doing  away  with  the  right  of  the  companies  to  a 
review  of  a  rate  decision  of  this  Commission  by  certiorari.  This 
was  in  the  interest  of  expedition,  in  that  it  removed  a  species  of 
appeal  which  suspends  a  decision  of  this  Commission  and  tends 
to  delay  relief  to  the  consumers. 

The  Legislature  has  adjourned  without  action  upon  any  of  these 
matters  and  I  therefore  resubmit  my  opinion  herein. 

Since  its  previous  submission  no  facts  have  come  to  light  which 
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would  warraut  the  delay  attendant  upon  the  taking  of  further 
testimony,  and  I  therefore  make  no  changes  in  my  recommenda- 
tions except  the  postponement  of  the  efFectire  date  of  the  rate, 
recommended  from  January  1,  1916  to  July  1,  1916.  It  is  true 
that  the  report  of  this  company  for  the  year  1915,  filed  since  my 
opinion  was  written,  shows  that  the  estimated  increase  in  sales  of 
ten  per  cent  for  that  year  did  not  materialize.  Gas  consumption 
in  the  territory  involved,  as  well  as  throughout  the  country, 
remained  practically  at  a  standstill  during  last  year.  But  I 
helieve  that  with  the  postponement  of  the  effective  date  of  the 
reduction,  the  general  improvement  in  business  conditions  and  the 
large  increase  in  population  and  consequent  consumption  which 
will  follow  the  opening  of  the  rapid  transit  lines  in  this  territory, 
will  cause  an  increase  of  sales  which  will  more  than  make  up  for 
the  lack  of  any  increase  last  year.  I  will  therefore  allow  my 
recommendations  to  stand. 

Hatwabd,  Commissioner. —  This  is  a  proceeding  originally 
begun  in  January,  1913,  on  complaint  of  the  requisite  number  of 
customers  under  section  71,  Public  Service  Commissions  Law 
against  the  Newtown  Gas  Company.  After  hearings  had  been 
held  for  some  time,  the  company  and  complainants  agreed  to  an 
adjournment  of  the  proceedings  on  the  understanding  that  the 
rate  would  be  reduced  to  ninety-five  cents  from  May  1,  1913,  for 
a  period  of  one  year.  On  May  1,  1914.  the  company  restored  the 
dollar  rate  and  on  June  12,  1914  proceedings  in  this  case  were 
resumed. 

There  is  pending  before  the  Commission  a  sister  suit  to  this  one 
(No.  1807),  in  which  the  gas  rate  of  three  companies  operating  in 
the  fourth  ward  of  Queens  borough  is  involved.  These  three  com- 
panies, together  with  the  Newtown  Company,  constitute  a  part  of 
the  distributing  system  of  a  great  parent  company,  the  Brooklyn 
Union  Gas  Company.  And  it  is  a  parent  company  in  the  truest 
sense  of  the  word.  It  maintains  the  moat  absolute  control  and 
ownership  over  them.  The  four  companies  are  more  than  sub- 
sidiaries as  that  word  is  ordinarily  used.  They  are  the  very 
limbs  of  the  Booklyn  Union  Compdny.     There  is  an  absolute  and 
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iuextricable  identity  of  interests.  The  four  small  companies 
supply  gas  to  the  second  and  fourth  wards  but  nominally.  They 
tire  nothing  more  than  paper  corporations,  convenient  operating 
divisions  of  the  Brooklyn  Union  Company,  which  owns  every  share 
of  their  stock  and  has  advanced  every  penny  invested  in  them. 
Ko  private  investors  own  a  share  of  their  stock  or  are  interested 
in  one  of  them.  The  outstanding  securities  of  the  Brooklyn  Union 
constitute  the  only  connecting  link  between  the  investors  and 
these  four  companies.  None  of  them  manufacture  a  foot  of  gas 
and  all  that  they  distribute  is  made  at  and  comes  from  the  works 
of  the  Brooklyn  Union  Company;  which  company  picks  from 
among  its  employees  the  officers  of  the  small  companies,  whose 
salaries,  tof;ethc:r  with  other  general  expenses,  are  arbitrarily 
divided  and  appnrtiontrl  aiiionf;  the  Queens  companies  and  are  at 
the  most  sini])ly  bookkeeping  entries. 

The  conditions  thus  revealed  must  be  borne  in  mind  in  the 
determination  of  a  fair  rate  for  gas  to  be  charged  by  the  particular 
company  involved  in  this  proceeding ;  for  back  of  it  all  and  as  an 
absolutely  controlling  factor,  we  start  with  a  char^  of  fifty  cents 
per  1,000  cubic  feet  to  be  paid  by  the  Newtown  Company  to  the 
Brooklyn  Union  Company.  It  has  been  paying  this  amount  for 
six  years,  no  matter  what  it  has  cost  to  make  gas  and  no  matter 
what  the  rate  to  the  consumers. 

The  rates  of  this  company  were  not  regulated  by  its  franchise. 
no  restrictions  having  been  made  therein  on  the  price  to  be  charged 
either  to  the  city  or  to  the  public. 

The  following  rates  were  chained: 
To  private  consumers 

Prior  to  May  1,  1906 $1.25  per  1,000  cubic  feet 

May  1,  1906  to  April  30,  1913..       1.00  per  1,000  cubic  feet 
May  1,  1913  to  April  30,  1914..  .95  per  1,000  cubic  feet 

Since  May  1,   1914 1.00  per  1,000  cubic  feet 

To  the  City  for  public  buildings 

Prior  to  May  1,   1906 $1.25  per  1,000  cubic  feet 

May  1,  1906  to  September  30,  1906 

(adjusted  in  1914  to  TSc) 1.00  per  1,000  cubic  feet 

October  1,  1906  to  date.." 75  per  1,000  cubic  feet 


Pdr,yGOOgIe 


Hebmann  v.  Newtown  Gab  Compant  87 

Public  Service  CommiaBioti,  Fint  District 

Street  lighting,  before  1905  and  1906,  waa  covered  by  contracts 
which  provided  for  both  the  supply  of  gas  and  the  sei-vice  con- 
nected with  lighting  and  operating  the  lamps.  Upon  the  expira- 
tion of  these  contracts,  and  in  pursuance  of  legislative  provision 
(Laws  of  1905,  chap.  736),  the  rate  was  reduced  to  seventy-five 
cents  per  1,000  cubic  feet  gas  supplied,  the  city  contracting 
separately  for  the  service  connected  with  lighting  and  extinguish- 
ing the  lamps. 

The  reduction  of  the  rate  to  private  consumers  from 
one  dollar  and  twenty-five  cents  per  1,000  to  one  dollar 
per  1,000  was  not  made  voluntarily  by  the  company,  but  only 
under  the  requirements  of  the  legislation  of  1906  (Chap.  125, 
§  1,  T  2)  which  prescribed  one  dollar  as  the  maximum  rate  to  be 
charged  in  the  second  ward  of  the  borough  of  Queens.  The 
reduction  in  1913  was  made  after  complaint  had  been  filed  with 
the  Commission  by  consumers.  After  one  year's  operation,  the 
company  restored  the  rate  to  one  dollar  on  May  1,  1914. 

The  rate,  therefore,  with  which  we  are  concerned,  is  the  present 
rate  of  one  dollar  per  1,000  cubic  feet. 

The  Newtown  Company  was  incorporated  April  13,  1891, 
under  chapter  37,  Laws  of  1848,  with  an  authorized  capital  stock 
of  $10,000.  It  received  a  franchise  from  liie  town  of  Newtown 
(now  the  second  ward  of  the  borough  of  Queens)  authorizing  it, 
on  March  14,  1892,  to  "enter  upon  and  open  said  roads,  street 
"  and  public  places  "  of  the  town  of  Newtown  for  the  laying  mains, 
services,  etc     No  payment  was  required  for  the  franchise. 

Apparently  this  company  was  organized  in  the  interests  of  the 
Williamsburgh  Gas  Light  Company  (one  of  the  companies 
absorbed  by  the  Brooklyn  Union  Gas  Company),  and  construction 
work  was  begim  by  the  Williamsburgh  Company,  In  the  treas- 
urer's report,  as  of  December  1,  1895,  the  Williamsburgh  Com- 
pany is  charged  with  the  subscription  for  the  entire  capital  stock 
of  the  Newtown  Company.  With  the  absorption  of  the  Williams- 
burgh Gaa  Light  Company,  the  Brooklyn  Union  Gas  Company 
acquired  also  tlie  ownership  of  the  Newtown  Company- 

From  the  records  of  the  Newtown  Company,  it  appears  that  no 
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eecurities  were  igaued  before  February  4,  1896,  when  the  entire 
capital  stock  of  100  shares  was  issued  to  the  Brooklyn  Union  Ga» 
Company.  On  rebruarj  26,  1896  the  capital  stock  was  increased 
from  $10,000  to  $60,000  and  the  additional  shares  were  issued  to 
the  Brooklyn  Union  Company.  In  the  reports  rendered  to  the 
Commiasion,  the  entire  stock  of  the  Newtown  Company  !s  carried 
by  the  Brooklyn  Union  Company  under  the  head  of  miscellaneous 
investments  at  its  par  value  of  $60,000.  On  February  3,  1896, 
the  issue  of  $60,000  in  bonds  was  authorized,  and  these  bonds 
were  also  issued  to  the  Brooklyn  Union  Company,  Both  of  these 
issues  of  securities  were  offset  against  the  advances  made  by  the 
Brooklyn  Union  Company  (and  by  the  Williamsburgh  Company), 
the  result  being  a  change  merely  in  the  form  of  its  obligations  to 
the  controlling  corporation,  Tbroughnnt  the  period  the  Newtown 
Company  has  been  financed  by  means  of  advances  by  the  Brooklyn 
Union  Company,  no  funds  having  been  called  in  from  outside 
investors. 

Since  it^  inception,  the  Newtown  Company  has  bought  gaa 
from  the  Brooklyn  Union  Gas  Company  (or  tiie  Williamsburgh 
Gas  Company).  Its  own  operations  have  been  throughout  con- 
fined to  distribution. 

Consideration  of  this  case  naturally  falls  nnder  two  heads: 

1.  What  is  the  cost  to  the  Xewtown  Company  of  distributing 
gas?  This  involves  the  segregation  from  the  maze  of  Brooklyn 
Union  Company  property,  so  far  as  possible,  of  the  property 
(paper  title  to  which  rests  in  the  Newtown  Company),  which  is 
used  in  the  distribution  of  gas  in  the  second  ward,  and  the  deter- 
mination of  the  operating  costs  for  distribution.  From  this  we 
may  reach  a  conclusion  as  to  what  is  the  fair  cost  for  distribution 
nione  and  what  is  the  fair  return  on  the  distributed  property  in 
the  public  service,  and  thereby  arrive  at  the  amount  to  be  added 
to  the  price  charged  for  the  gas  in  the  first  place. 

2.  What  ia  the  fair  price  the  Brooklyn  Union  Company  should 
charge  for  the  gas  it  manufactures  and  sells  to  the  Newtown  Com- 
pany? 

The  determination  of  these  hvo  factors  should  lead  us  to  a  con- 
chision  equitable  to  the  public  and  to  the  investor. 
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Now,  it  may  be  urged  that  because  the  Brooklyn  Union  Com- 
pany is  not  technically  a  party  to  this  proceeding,  we  cannot  ques- 
tion the  price  it  charges  the  Newtown  Company  for  gas.  If  the 
Newtown  Company  were  an  independent  company,  distributing 
gas  which  it  had  bought  at  the  best  price  it  could  get  from  one  of 
two  or  more  sources,  and  if  its  contract  for  such  purchase  had  been 
providently  made,  the  power  of  the  Commission  to  consider  such 
price  in  determining  its  rate  to  consumers  would  be  one  question, 
and  a  very  different  one  from  that  involved  here.  But  here  there 
is  a  chain  of  companies  under  one  common  ownership.  What  is 
paid  by  the  subsidiary  to  the  parent  company  is  a  matter  of  book- 
keying.  Whether  the  prolits  appear  as  earnings  by  the  Brooklyn 
Union  Gas  Company,  or  as  the  earnings  of  the  Newtown  Com- 
pany, they  are  equally  beneficial  to  the  real  investors,  and  equally 
available  for  the  payment  of  dividends  to  the  stockholders  of  the 
Brooklyn  Union  Company.  What  is  taken  from  one  pocket  is 
simply  put  into  another  pocket 

I  do  not  doubt  the  right  of  the  Commission  to  consider  the  rea- 
sonableness  of  the  fifty  cents  charge  of  the  Brooklyn  Uuion  Com- 
pany, under  Delaware  &  Lackawanna  Coal  Co,  v.  Del.  Lacka.  & 
West.  R.  R.,  338  U.  S.  516,  and  Central  of  Georgia  Rway.  Co.  v. 
Central  Trust  Co.  of  New  York,  69  S.  E.  Rep.  708,  717. 

But  if  there  were  any  doubt,  the  respondent  company  is  in  no 
position  to  urge  it,  having  voluntarily  assumed  the  burden  of 
proving  such  reasonableness.  Mr.  Jourdan,  vice-president  of  the 
company,  undertook  to  analyze  and  justify  the  fifty  cents  charge. 
His  testimony  should  be  studied  in  the  light  of  the  annual  reports 
of  the  Brooklyn  Union  Company  submitted  to  the  Commission, 
These  reports  are  part  of  this  record  and  must  be  considered  in 
order  to  arrive  at  a  fair  price  for  gas  supplied  to  the  Newtown 
Company. 

If,  then,  we  can  determine  what  is  a  fair  price  and  can  deter- 
mine the  necessary  additions  to  that  price  to  yield  a  fair  return  on 
the  property  used  for  distribution  of  the  gas,  we  shall  have 
reached  a  just  and  reasonable  price  at  the  consumer's  meter. 

It  will  be  easier  to  reach  conclusions  in  this  case  than  it  has 


Pdr,yGOOgIe 


State  Department  Eepokts 


Public  Service  GommiBBion,  First  District 


been  in  other  cases,  for  the  reason  that  we  need  not  be  concerued 
with  that  elusive,  intangible  and  troublesome  thing  called  "  going 
value "  or  consider  the  differences  between  valuation  for  con- 
demnation purposes  and  rate  making  purposes,  as  the  courts  have 
variously  but  not  uniformly  defined  them.  In  the  case  of  People 
ex  rel.  Kings  County  Lighting  Co.  v.  Willcox,  210  N.  Y.  479, 
Judge  Miller  has  given  us  the  law  on  going  value  and  he  says, 
"  If  there  was  a  fair  return  from  the  start,  the  corporation  has 
received  all  it  was  entitled  to,  irrespective  of  how  much  of  the 
earnings  may  have  been  diverted  to  the  building  up  of  the  busi- 
ness "  and  further,  "  the  first  question,  therefore,  to  determine  on 
this  branch  of  the  case  was  whether  the  company  had  already 
received  a  fair  return  on  its  investment.  If  it  had  received  such 
return  from  the  start,  or  if  in  later  years  it  had  received  more 
than  a  fair  return,  the  public  would  already  have  borne  the 
expense  of  establishing  the  business  in  whole  or  in  part,  and  to 
that  extent  the  question  of  '  going  value '  for  the  purpose  of 
fixing  a  present  rate  would  be  eliminated ;  for  it  must  conatautly 
be  kept  in  mind  in  dealing  with  this  problem,  that  the  company  is 
entitled  to  a  fair  return  and  no  more.  If  it  has  already  had  it, 
that  is  the  end  of  the  matter."  Again,  "  if  a  fair  return  in  addi- 
tion to  the  expense  of  building  up  the  business  has  been  earned 
from  the  start,  the  public,  not  the  shareholders,  has  paid  the 
development  expense." 

In  my  opinion,  Judge  Miller  means  that  "  going  value  "  may  be 
measured  by  the  deficiencies  in  a  fair  return  which  have  not  been 
made  good  and  that  where  a  company  has  enjoyed  a  fair  return 
throiiKhotit  the  period,  there  is  no  ground  for  further  allowance 
for  going  value. 

Witnesses  for  the  company  presented  as  the  results  of  a  com- 
putation, an  amount  which  the  company  should  have  in  property 
to  cover  both  investment  and  "  aggregated  deficits "  in  a  fair 
rate  of  return,  if  any.  That  calculation  was  based  on  8  per  cent 
as  the  rate  of  return,  and  was  certainly  not  unfavorable  to  the 
company.  Comparison  of  the  amount  arrived  at  on  this  basis 
with  the  value  of  the  property,  found  below,  proves  that  there  are 
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no  gi-ounds  for  any  claims  for  deficieuciee  in  a  fair  rate  of  return 
which  have  not  been  made  good,  or  to  uae  the  phrase  of  counsel, 
"  aggregated  deficits." 

Furthermore,  it  will  appear  that  the  company  involved  here  h&g 
earned  in  round  numbers  $400,000  over  and  above  a  return  of  7 
per  cent  on  its  investment,  after  deducting  depreciation,  treating 
as  part  of  the  investment  all  deficiencies  in  a  fair  return.  It 
appears  that  at  least  one-third  of  the  property  has  been  built  up 
from  earnings  in  excess  of  a  fair  return.  If  the  valuation  set 
on  the  property  by  the  company  witnesses  were  used  for  com- 
parison, it  is  clear  that  the  amount  derived  from  earnings,  is  far 
greater.  This  account  does  not  state  the  situation  fully  as  regards 
profits,  for  there  can  be  little  question  but  that  the  Brooklyn  Union 
Gas  Company  has  made  also  a  profit  indirectly  from  the  Newtown 
Company  in  the  excessive  price  of  gas  charged,  of  \thich  no 
account  is  here  taken.  This  point  need  not  be  emphasized  here, 
as  the  profitableness  of  the  company  to  its  owner,  the  Brooklyn 
Union  Gas  Company,  can  be  demonstrated  even  if  the  additional 
profits  on  gas  sold  to  the  Ne^vtown  are  ignored. 

PaOPEETT   OF   THE    NbWTOWN    CoMPAWT 

The  record  gives  ample  data  on  the  property  used  by  the  New- 
town Company  for  distributing  gas  in  the  second  ward.  After 
making  apportionment  for  charges  on  the  Newtown  books  for 
property  actually  used  for  the  benefit  of  other  companies,  it 
ap];)ears  that  the  cost  of  the  plant  used  for  Newtown  operations, 
at  the  close  of  December  31,  1914,  amounted  to  about  $1,400,000. 
See  table  I.  This  figure  does  not  include  interest  during  con- 
struction which  was  not  segregated  on  the  books  from  other  inter- 
est and  not  treated  as  a  capital  espense.  This  point  is  discussed 
more  fully  below.  If  added  to  the  cost,  as  i-evealed  by  the  books, 
the  amount  will  be  increased  \fj  about  $50,000.  At  the  close  of 
the  year,  the  Newtown  Company  had,  also,  current  assets,  t.  e., 
open  accounts,  materials  and  supplies,  etc.,  in  excess  of  unpaid 
bills,  consumers'  deposits  and  other  current  liabilities  amounting 
to    about   $60,000.     The   total    assets   accordingly   were   about 
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$1,520,000.  From  thia  siun,  deduction  should  be  made  for  d^r^- 
ciation.  As  will  be  shown  by  subsequent  discussion,  the  amount 
for  depreciation  is  about  $200,000,  leaving  the  net  amount  of 
property,  as  indicated  by  the  books,  in  excess  of  $1,300,000.  See 
table  n. 

The  actual  amount  of  capital  supplied  by  the  Brooklyn  Union 
Company  (and  its  predecessor)  to  the  Newtown  Company  for  the 
upbuilding  of  its  property  may  be  calculated  as  about  $865,000  or 
between  $400,000  and  $450,000  less  than  the  cost  of  the  plant, 
tf^tber  with  other  assets.  To  determine  the  amount  of  capital 
furnished  by  the  Brooklyn  Union  Company,  it  is  necessary  to 
deduct  from  the  advances  as  shown  by  the  boots,  the  amount 
expended  on  property  not  used  for  the  benefits  of  second  ward 
consumers  and  expenses  applicable  to  the  operation  of  such  prop- 
erty. After  making  these  adjustments,  it  appears  that  the  amount 
due  to  investors  —  the  amount  covering  the  capital  stock  owned 
by  the  Brooklyn  Union  Company  and  the  advances  made  by  it  to 
the  Newtown  Company  —  was  somewhat  leas  than  $485,000. 
See  table  I.  This  figure  however  does  not  justly  represent  the 
actual  sum  due  to  the  Brooklyn  Union  Company,  for  the  reason 
that  no  dividends  were  paid  on  the  stock,  and  the  interest  charged 
on  advances  was  very  low.  A  calculation  has  accordingly  been 
made  to  determine  for  each  year  the  amount  of  return  to  which 
the  Brooklyn  Union  Company  would  have  been  entitled,  assuming 
1  per  cent  &b  a  fair  rate.  The  difference  between  the  full  amount 
of  7  per  cent  on  the  investment,  and  the  actual  interest  charged, 
has  been  added  on  to  the  investment  and  treated  as  part  of  the 
capital  advanced.  In  other  words,  the  calculation  sought  to  estab- 
lish the  amount  due  to  the  Brooklvn  Union  Company  at  the  close 
of  1914  on  the  theory  that  it  was  entitled  to  a  return  of  t  per 
cent  per  year  throughout  on  its  investment  in  the  Newtown  Com- 
pany. On  this  basis,  treating  accumulated  deficiencies  in  return 
as  part  of  the  investment,  the  amount  measuring  the  total  invest- 
ment of  the  Brooklyn  Union  Company  in  the  property  used  by  the 
Newtown  Company  for  supplying  gas  in  the  second  ward  is  in 
round  numbers  $865,000. 
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In  order  that  fall  data  might  be  obtained  on  the  value  of  the 
property  used  by  the  Newtown  Company  for  distributing  gas  in 
the  second  ward,  the  Commission,  through  its  gas  engineer,  made 
an  appraisal  of  the  entire  property,  exclusive  of  land,  as  of  June 
30,  1914.  The  company  also  submitted  an  appraisal  of  its  entire 
property  made  by  a  consulting  engineer,  Mr.  A,  S.  Miller.  For 
its  mains,  meters  and  services,  it  presented  also  additional  figures 
prepared  by  Mr.  John  T.  White,  district  street  superintendent  for 
the  Queens  companies  and  adjoining  territory  of  the  Brooklyn 
Union  Company.  It  also  placed  before  the  Commission  an 
appraisal  of  its  lands  through  a  real  estate  expert,  W.  M.  Dean. 

Mr.  Hine's  appraisal  takes  account  of  the  actual  conditions 
under  which  the  property  of  the  Ifewtown  Company  was  built  up. 
Ho  assume  that  the  construction  work  has  been  done  by  the  com- 
pany, where  such  has  been  the  actual  practice.  His  calculations 
are  based  on  present  day  prices,  except  for  commodities  such  as 
east  iron  pipe  subject  to  fluctuations,  where  prices  are  based  on  a 
five  year  average.  Overhead  expenses  are  taken  account  of 
wherever  charged  to  property  in  the  accounting  practice  of  the 
company.  Depreciation  according  to  well  established  practice,  is 
computed  on  a  straight  line  basis. 

The  appraisal  of  Mr.  Hine,  gas  engineer  of  the  Commission, 
was  $1,485,808,  exclusive  of  land,  or  about  12  per  cent  higher 
than  the  actual  cost  as  shown  by  the  company's  records.  Table 
HL  After  deducting  depreciation  his  appraisal  was  $1,293,824. 
For  comparison  between  Hine's  figures  and  actual  costs,  see  table 
III.  It  is  the  contention  of  the  company  that  Mr,  Hin^s 
appraisal  does  not  take  adequate  account  of  the  actual  costs  to 
the  company  as  at  the  time  of  appraisal,  and  that  his  figures 
should  be  increased  so  as  to  make  allowance  for  a  larger  size  trench 
actually  used  by  the  company  for  laying  mains  and  higher  unit 
costs  for  excavation  and  certain  other  items.  His  figures  for 
mains,  the  company  contends,  should  be  increased  by  $87,304. 
In  order  that  there  may  be  no  question  of  unfairness  to  the  com- 
pany this  amount  may  here  be  added  although  the  effect  of  it  is  to 
allow  for  mains,  standing  on  the  books  at  $758,674,  the  sum  of 
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$002,380,  an  increase  of  26  per  cent  ovet  the  actual  coats.  The 
company  contenda  further  that  the  figure  for  Bervices  should  be 
increased  by  $16,263.  According  to  the  testimony  of  White,  the 
reproduction  cost  is  $178,303.  The  books  show  that  the  total  cost 
of  all  services  installed  to  December  31,  1913,  was  $108,810,  and 
that  $20,378  was  paid  for  by  the  consumers,  leaving  the  net  coat 
$88,432.  The  conaumers  paid  18.7  per  cent  of  the  total  cost  of 
installation.  If  White's  figures  are  reduced  in  the  same  propor- 
tion, the  valuation  as  of  June  30,  1914,  would  be  $144,961  as 
compared  with  the  actual  cost  on  that  date  of  $88,793.  Mr. 
Hine's  valuation  is  $136,271.  The  company's  claim  is  thus 
apparently  exceesive,  although  no  substantial  difference  in  the 
valuation  would  result  if  the  entire  amount  contended  for  by  the 
company  were  allowed. 

The  company  claims  that  for  meters  Mr.  Hine's  figures  should 
be  increased  by  $116,057,  to  cover  the  cost  of  installation.  Mr. 
Hine's  valuation  covered  only  the  actual  cost  of  the  meters.  He 
disallowed  the  cost  of  installation  because  the  practice  of  the  com- 
pany had  been  throughout  to  treat  meter  installation  aa  an  operat- 
ing expense.  Manifestly,  the  cost  of  installing  meters  cannot  be 
treated  both  as  an  operating  expense  and  aa  a  capital  charge  at  the 
same  time.  If  it  is  treated  aa  a  capital  charge,  then  operating 
expenses  each  year  must  be  reduced  by"  the  amount  now  chai^^ 
for  meter  inslallation.  According  to  the  view  of  the  company 
$116,057  should  be  allowed  for  the  cost  of  installing  the  38.137 
meters  in  service  on  June  30,  1914,  or  $3.04  per  meter.  If  this 
were  done,  the  company's  boolts  should  be  corrected,  the  surplus 
as  of  that  date  should  be  increased  by  $116,057,  to  cover  the 
amount  of  earnings  expended  on  meter  installation.  For  1914, 
when  3.3.')4  new  meters  were  installed,  operating  expenses  must  be 
reduced  by  more  than  $10,000,  for  the  cost  of  installing  these 
meters.  The  net  effect  of  thepc  changes  is  small.  The  amount 
spent  for  meter  installation  in  1914  is  between  8  per  cent  and  9 
per  cent  of  the  total  amount  claimed  for  meter  installation.  If 
this  amount  is  excluded  from  operating  expenses  and  added  to 
profits,  it  is  enough  to  yield  more  than  a  liberal  return  an  the 
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amount  to  be  udded  to  capital  for  meter  installation.  Nothing  is 
therefore  gained  by  making  these  adjustmenta  and  departing  from 
the  company's  accounting  practice.  Examination  of  the  books 
shows,  however,  that  besides  meters,  there  have  been  charged  to 
the  meter  account  for  sundry  items  at  various  times  $13,526.  As 
tliis  amount  wa^  not  paid  for  out  of  operating  expenses,  allowance 
should  be  made  for  it.  Taking  account  of  all  of  those  adjust- 
ments, it  appears  that  about  $115,000  should  be  added  to  Hine's 
valuation.  This  involves  correction  of  Mr.  Iliue's  allowance  for 
accrued  depreciation,  with  the  net  result  that  Mr.  Hine's  valua- 
tion would  be  increased  by  about  $100,000,  that  ia,  from  approxi- 
mately $1,300,000  to  $1,400,000.  This  property  cost  the  com- 
pany according  to  its  books  about  $1,150,000.  The  valuation  as 
here  allowed  is  thus  over  20  per  cent  above  the  actual  cost. 

As  noted  above,  the  company  presented  appraisals  by  Mr.  Jliller 
and  Mr.  White.  Mr,  Miller's  appraisal  is  for  the  entire  property, 
that  of  Mr.  White  is  limited  to  maina,  services  and  meters.  Jlr, 
White  submitted  two  sets  of  figures,  one  giving  "  bare  bone  "  coats 
and  another  adding  "  doubtful  items "  to  cover  certain  street 
department  overhead  expenses  not  included  in  his  first  estimate. 
Mr.  Miller's  figures  in  their  final  form  contain  numerous  percent- 
age allowances  for  overhead  expenses  of  various  sorts,  engineering 
and  superintendence,  contractors'  profits,  interest  and  taxes  dur- 
ing construction,  promotion,  financing,  etc  These  appraisals 
must  be  rednced  as  nearly  as  possible  to  a  common  basis,  in  orde'- 
that  any  comparison  may  be  made.  This  is  done  in  table  IV  for 
mains,  meters  and  services.  The  actual  costs  as  per  books  are 
shoT^Ti,  and  side  by  side,  Mr.  Hine's  appraisal,  the  basic  figures  in 
Mr.  Miller's  appraisals,  percentage  additions  excluded,  and  Mr. 
White's  appraisals.  Tlie  figures  shown  are  not  strictly  compar- 
able for  the  reason  that  the  cost  shown  by  the  bonks  and  ^fr.  Hine's 
appraisal  cover  more  than  the  items  of  material  and  labor  in  Mr. 
Miller's  estimate  or  the  elements  included  in  Mr.  White's  figures. 
Mr.  Miller's  basic  figures  for  mains,  meters  and  services,  without 
addition  for  contraetorfl'  profits  and  other  overhead  oxpcn.ses,  is 
$l,4Yl,567.     Mr.  White's  "bare  bone"  estimate  is  $1,415,367; 
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with  doubtful  items  added,  hia  figure  is  $1,568,613.  The  coat  a» 
ahown  by  the  books  for  this  property  ia  $1,001,274.  Mr.  Hine's 
appraisal  of  this  property  was  $1,149,007,  and  if  this  amount  ia 
increased  in  keeping  with  the  discussioa  indicated  above,  the 
total  is  in  round  figures  $1,275,000.  Mr.  Miller's  figures  are 
$400,000  or  40  per  cent  above  the  cost  as  per  books.  Mr.  White's 
figures,  with  doubtful  items  added,  are  still  more  excessive.  The 
lowest  of  the  company's  estimates  is  $250,000  above  the  appraisal 
of  the  Commission's  engineer.  The  higher  estimate  of  Mr.  White 
is  over  $400,000  in  excess  of  Mr.  Hine's  figures.  A  part  of  this 
difference  is  due  to  the  fact  that  the  company's  engineers  included 
in  their  valuation,  the  portion  of  the  service  which  had  been  paid 
for  by  the  consumers  and  which  is  their  property.  Furthermore 
they  included  in  their  valuations  the  installation  of  meters,  an 
ffiipenditure  which  the  company  has  consistently  charged  to 
operating  expen.sos. 

This  aspect  of  the  valuations  has  already  been  noted  above. 
However,  on  mains,  where  there  are  no  differences  of  this  char- 
acter, the  appraisers  differ  among  themselves  and  are  all  far  above 
the  cost  as  recorded  on  the  books.  Mr.  Miller's  figure  is  nearly 
$300,000  above  tlie  cost  as  per  books,  and  one  of  Mr.  White's  esti- 
mates shows  even  greater  discrepancy.  In  this  connection  it  is 
important  to  bear  in  mind  the  fact  that  over  two-thirds  of  the 
expenditures  on  mains  were  made  within  the  last  ten  years  and 
about  one-half  within  the  past  five  years.  We  are  here  confronted 
with  a  conflict  between  the  actual  cost  in  comparatively  recent 
years  and  the  opinions  of  witnesses  aa  to  what  it  might  cost  to 
replace  the  property  under  the  hypothetical  conditions,  the  con- 
clusions of  the  witnesses  being  far  apart. 

Mr.  Miller  submits  an  appraisal  for  the  entire  proper^?^  used  for 
gas  operations  in  the  Newtown  territory  amounting  to  $2,586,783. 
Excluding  hia  estimate  of  working  capital  and  land,  his  figure  ia 
approximately  $2,400,000.  This  covers  only  one-third  of  the 
holder  station  and  transmission  main.  It  will  be  noted  that  the 
amdht  ia  nearly  double  the  actual  cost  aa  shown  by  the  books, 
and  about  $1,000,000  higher  than  Hine's  appraisal.     Mr.  Miller 
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Starts  with  a  figure  for  material  and  labor  of  $1,763,158  which  ia 
$450,000  in  excess  of  the  total  cost  of  all  property  as  ^own  hy 
the  books  and  nearly  $300,000  in  excess  of  Hine'a  appraisal  for 
such  property.  That  his  basic  figures  for  labor  and  material  are 
excessive  has  been  indicated  by  a  comparison  of  his  appraisal  with 
the  book  figures  in  connection  with  mains,  meters  and  services. 
This  point  may  be  shown  even  more  clearly  in  connection  with  the 
gas  holder  erected  during  1910-1911.  His  figures  for  material 
and  labor  alone  are  $615,560,  whereas  the  books  show  that 
$616,281  was  the  cost,  covering  not  merely  material  and  labor, 
but  the  total  contract  price  paid  for  the  holder  erected,  together 
with  10  per  cent  profit  on  the  foundation,  charges  for  incidental 
labor  and  material  furnished  by  the  gas  company  and  cha^ies  for 
engineering  and  inspection  during  construction. 

To  his  basic  figures  for  holder  and  distribution  system  includ- 
ing land  and  working  capital,  Mr.  Miller  adds  various  percent- 
ages for  promotors'  profits,  interest,  taxes,  contractors'  expenses 
and  profits,  engineering,  etc.,  amounting  in  the  aggregate  to 
$645,958  or  approximately  35  per  cent.  These  percentage  addi- 
tions are  made  without  any  iuquiry  into  the  facts.  For  many  of 
them  there  is  no  evidence  that  any  expense  was  ever  incurred. 
Some  of  the  items  for  which  he  adds  percentages  were  covered  by 
charges  to  operating  expenses,  and  their  inclusicm  in  property 
would  necessitate  a  revision  of  the  books  for  inccme  and  profits. 
The  whole  valuation  is  a  fabric  of  estimate  and  hypotheses. 

As  was  said  in  the  case  of  Fuhrmann  v.  Cataract  Power  &  Con- 
duit Co.,  8  P.  S.  C.  R  (2d  Dist.  N.  T.)  656 :  "  •  •  •  the  funda- 
mental question  is  whether  in  determining  the  amount  of  the  fair 
investment  upon  which  the  return  shall  be  made,  in  other  words, 
the  value,  we  shall  give  chief  weight  and  importance  to  the  actual 
cost  to  the  company  within  a  recent  period  as  disclosed  by  its  own 
books,  or  allow  that  cost  to  be  overridden  by  the  conflicting  proof 
which  is  submitted  of  what  the  witnesses  think  the  property 
would  now  cost  if  reproduced." 

The  answer  of  the  Commission  made  in  that  case  is  f*r]y 
applicable  here.  "  *  •  *  the  fair  value  of  the  property  uaeS  in 
Statb  Dept,  Rkpt. — Vol.  S        7 
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the  public  service,  or  what  is  equivalent  thereto,  the  fair  amount  of 
the  iuveBtmeiit  upon  which  the  return  should  be  computed,  nmy 
be  better  sscertained  by  giving  the  greater  weight  to  the  actual 
coBt  as  the  basis  of  the  inquiry  than  in  any  other  way." 

It  is  manifest  that  the  appraisal  of  Mr.  Hine,  modified  as 
already  indicated,  is  very  generous  and  most  be  regarded  as  the 
maximum  amount  in  the  determination  of  ihe  value  of  the  prop- 
erty for  the  purpose  of  these  proceedings. 

For  purposcB  of  oompajison  the  forgoing  discussion  has  omit- 
ted land,  as  this  item  was  not  considered  by  Mr  Hine  or  Mr  White. 
The  only  teetimony  in  the  record  on  land  was  given  by  a  witness 
called  by  the  cwupany  wbo  assigned  the  following  values: 

Land  for  general  structures $35,361 

Land  at  holder  station  (1/3  applicable  to  Newtown)  .  . .       14,227 


Total $49,58S 


His  valuation  was  not  based  on  actual  sales  in  the  immediate 
neighborhood.  From  t^he  admissions  of  the  witness  on  cross 
examination  these  figures  appear  to  be  excessive  and  they  are  far 
hi^er  than  the  assessments.  However,  the  entire  amount 
involved  for  land  is  ccmiparatively  small,  and  the  acceptance  of 
this  figure  will  not  appreciably  affect  the  totals. 

A  claim  is  made  in  the  brief  for  the  company  for  the  allowance 
of  20  per  cent  in  addition  to  tangible  property  for  contractors' 
profits,  engineering,  administration,  contingencies  and  incidentals, 
on  the  therory  that  this  charge  or  more  has  been  allowed  by  this 
Commission  in  other  eases.  In  addition  to  this  20  per  cent  the 
company  claims  about  12  per  cent  for  preliminary  and  develop- 
ment expenses,  vlii(di  covers  interest  during  construction,  taxes 
daring  construction,  organization  expenses  and  other  developmemt 
items. 

I  took  occasion  in  the  Bronx  Gas  and  Electric  light  Co.  ease 
(No.  1667)  to  protest  against  the  arbitrary  and  what  seemed  to  me 
grossly  exc^isive  allowance  for  these  it^ns,  not  because  it  was  so 
impcfftant  in  that  oasc^  bat  because  it  seemed  to  me  the  C<»nmiB- 
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sioD,  by  making  this  allowance  arbitrarily,  was  setting  a  premium 
on  tbe  destruction  of  books  and  records  of  companies  involved 
in  rate  cases.  In  the  later  casee  before  the  Commission,  where 
the  actual  figures  have  been  available,  no  such  allowance  has 
seemed  warranted.  If  any  allowance  is  to  be  made,  there  must 
be  some  ground  for  it  If  the  drcumstances  are  such  as  to  war- 
rant the  belief  that  the  original  coats  shown  or  appraisals  made 
are  su£ci^t  to  include  these  items,  then  no  allowance  whatever 
should  be  made. 

The  claim  made  for  an  allowance  for  contractor'a  profits  rests 
on  the  assumption  that  the  contractor  performs  a  real  service  in 
providing  a  supervisory  and  clerical  staff,  an  organization  and 
equipment,  and  in  general  facilities-  for  the  work  of  conatructiou 
superior  to  those  of  the  company.  Hie  profit  is  intended  to  cover 
the  expense  incurred  over  and  above  the  b^re  ccet  of  material 
and  labor. 

The  services  of  the  contractor  are  called  in  on  the  theory  that  it 
is  cheaper  to  have  the  work  performed  by  him  than  for  the  com- 
pany to  undertake  construction  itself.  It  is  assumed  that  he  can 
get  lower  pricffi  for  material  -  and  labor  and  enjoys  economies 
through  carrying  on  work  on  a  large  scale.  Otherwise  there  is 
no  justification  for  employing  a  contractor.  Where,  however,  the 
work  is  actually  done  by  the  company,  the  company  necessarily 
provides  the  organization  and  equipment,  and  itself  incurs  the 
expenses  which  the  contractor  would  bear.  These  expenditures 
necessarily  appear  on  the  books.  Where  a  valuation  follows 
closely  the  actual  conditions  nnder  which  a  plant  was  built  up, 
adopts  the  labor  and  material  coats  incurred  in  piecemeal  construc- 
tion, and  all  other  expenditures  actually  made,  it  is  absurd  to 
claim  that  to  these  actual  expenditures  there  should  be  added  a 
hypothetical  contractor*a  profit  It  is  palpably  inconsistent  to 
assume  costs  as  high  or  higher  than  the  actual  costs  to  the  company 
and  still  claim  that  an  allowance  should  he  made  for  contractor's 
profits  on  the  theory  that  reproduction  would  be  done  through  a 
general  contractor. 

This  view  is  accepted  hy  this  Commission  and  is  embodied  in 
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the  contracts  drawn  by  this  Commission  for  the  construction  of 
the  great  Dual  Subway  System  which  have  been  proclaimed  as 
the  last  word  in  equity  and  fairness.  It  is  there  clearly  set  forth 
that  wherever  the  work  is  done  by  the  company,  no  contractor's 
profit  should  be  allowed  to  the  company  on  the  work  done. 

In  the  Newtown  case,  the  property  was  oonfitmcted  and  put 
into  ose  gradually  and  piecemeal  without  resorting  to  contractors 
as  a  general  rule;  and  where  contractors  were  employed,  the  cost 
was  shown  in  the  books  and  has  been  considered  in  the  gas  engi- 
neer's valuation.  For  example,  the  largest  single  item  of  con- 
struction in  the  Newtown  property  was  the  holder  station,  involv- 
ing an  outlay  of  approximately  $800,000,  of  which  one-third  is 
chargeable  to  the  Newtown  Company.  This  enormous  holder  was 
constructed  under  contract  and  in  the  valuation  of  the  gas  engi- 
neer, the  contract  price  was  made  the  basis,  allowances  being 
added  for  the  services  of  the  employees  of  the  company  and  the 
expenditure  made  by  the  company  for  engineering  and  inspection, 
material  and  labor  supplied  by  the  Newtown  Company  in  connec- 
tion with  the  erection  of  this  holder.  To  add  to  this  contract  price, 
the  general  contractor's  profit,  would  be  the  height  of  absurdity. 

As  Kgards  other  overhead  expenses,  allowances  should  be  based 
on  actual  expenditures,  and  not  on  theories  as  to  what  such 
expCTises  might  be.  I  contend  that  the  cost  of  the  Newtown  prop- 
erty is  shown  hj  the  books  of  the  Newtown  Company,  that  the 
amounts  expended  have  been  charged  either  to  capital  or  to  operat- 
ing expenses.  The  only  exception  here  is  interest  during  con- 
struction, such  interest  not  being  differentiated  on  the  books  from 
other  interest.  For  this  item  allowance  should  be  made.  No 
extravagant  amounts  or  percentages  can  be  allowed  for  organiza- 
tion expense,  when  the  actual  expenditure  was  trifling  and  charged 
off  against  profits.  Neither  can  an  allowance  be  made  for  pro- 
motion expense,  this  company  having  been  financed  throughout  by 
its  present  owner. 

Claim  may  perhaps  be  made  on  the  theory  of  reproduction  cost 
for  including  in  the  valuation  overhead  expenses  paid  for  oat  of 
earnings.     If  such  addition  is  raad^  it  follows  that  the  eompan/s 
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Operating  expenses  must  be  revised,  overhead  expenditures  applic- 
able to  construction  must  be  taken  out  of  operating  expenses. 
What  this  means  may  be  shown  readily.  Mr.  Dykman  con- 
tended for  overhead  allowances  amounting  to  $494,029  or  about 
32  per  cent  on  the  total  cost  of  construction  as  estimated  by  Mr. 
Hine,  During  the  past  five  years  additions  have  amounted  to 
approximately  $150,000  per  year,  the  figure  here  used  including 
only  one-third  of  the  holder.  This  means,  if  counsel's  argument 
is  correct,  that  operating  expenses  have  been  inflated  by  construc- 
tion charges  of  about  $50,000  per  year  or  32  per  cent  of  these 
additions.  Deducting  this  sum  from  operating  expenses,  the 
yearly  profits  are  $50,000  higher  than  the  amounts  appearing  on 
the  books.  Fifty  thousand  dollars  will  afford  a  10  per  cent  return 
on  the  entire  amount  claimed  by  Mr.  Dykman  for  overhead  allow- 
ances. The  company  will  therefore  not  be  put  to  any  disadvan- 
tage if  no  allowance  is  made  for  overhead  items  that  have  been 
paid  out  of  earnings,  so  long  as  no  deduction  is  made  from  operat- 
ing expenses  for  sucli  items. 

Comparison  of  the  amounts  claimed  for  overhead  expenditures 
with  the  details  of  the  operating  expenses,  out  of  which  they  were 
presumably  paid,  tends  to  discredit  the  claims  made,  indicating 
that  no  such  amounts  could  have  been  covered  by  operating 
expenses.  There  is  no  basis  for  hypothetical  percentage  allow- 
ance to  be  added  to  the  valuation  of  the  gas  engineer. 

The  amount  of  interest  during  construction  is  necessarily  small 
under  the  conditions  attending  the  growth  of  the  Newtown  prop- 
erty. The  company  has  been  built  up  through  yearly  additions. 
Extensions  were  made  as  required.  Meters  were  installed  as 
called  for  and  the  same  is  true  of  services.  There  is  no  appreci- 
able period  of  construction  during  which  capital  is  tied  up.  They 
are  immediately  put  into  operation,  and  under  actual  conditions 
their  construction  involves  little  or  no  carrying  charges.  The  pipe 
and  other  material  carried  in  stock  is  allowed  for  under  working 
capital  Mains,  too,  are  ertended  as  required.  Though  their 
construction  requires  a  longer  period  than  services,  they  are  put 
into  operation  as  soon  as  completed.     A  construction  period  of 
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one-half  year  on  the  average  ia  fair.  AaBuming  interest  at  6  per 
cent  per  annqm,  this  would  mean  intOTest  at  the  rate  of  3  per  cent 
on  the  amount  charged  to  construction.  This  is  the  rate  asBumed 
on  exteusious  in  the  Milwaukee  case  by  the  Wisconsin  R.  K.  Com- 
mission, 10  Wis.  R.  R  Com.  1,  and  in  the  valuation  of  additione 
in  the  report  of  tie  city  electrician  on  the  Commonwealth  Edison 
Company  of  Chicago  (May  1918  p.  31),  The  interest  during 
construction  on  the  holder  station  may  be  determined  more 
accurately  from  the  record.  Thus,  the  construction  of  the  holder 
began  in  1910,  and  c^ration  was  started  in  July,  1911  —  a 
period  of  one  and  on^half  years  at  most  or  an  average  period  for 
the  entire  investment  of  about  nine  months.  The  pumping  sta- 
tion was  begun  in  August,  1911,  and  practically  completed  in 
December,  1912,  a  lesser  construction  period.  The  interest  dur- 
ing construction  of  the  office  building  may  be  similarly  computed. 
An  allowance  of  $45,000  for  interest  ia  thus  adequate,  and  if  the 
allowance  be  made  $50,000,  other  items  not  specifically  provided 
for  will  be  covered. 

The  property  thus  constructed,  as  shown  by  the  Newtown  boofcs 
and  vouchers,  after  making  proportionate  deductions  and  alloca- 
tions where  part  of  the  jwroperty  is  used  by  other  companies,  was 
about  $1,350,000  which,  after  deducting  the  amount  collected 
from  consumers  for  depreciation  reserves,  leaves  about  $1,100,000. 
See  table  V.  If  the  $50,000  above  referred  to  for  interest  during 
construction  is  added,  the  total  is  $1,150,000.  On  the  basis  of 
Mr.  nine's  appraisal,  after  adjustment,  the  amount  including 
land  and  interest  during  construction  is  $1,500,000. 

Having  modified,  in  what  seems  to  me  a  proper  way,  the  claim 
made  by  Mr,  Dykman  for  overhead  allowances  and  having 
accepted  without  ifiodification  the  claim  of  $49,587.87  for  land, 
we  arrive  at  his  contention  on  page  5  of  his  brief  for  working 
capital.  The  claim  is  for  "  average  working  capital,  year  ending 
June  30,  1914,  $151,000,"  but  it  appears  that  hia  claim  is  based 
on  the  net  current  assets,  deducting  therefrom  current  liabilities. 
The  actual  current  assets  do  not,  by  any  means,  invariably  indi- 
cate the  necessary  amount  of  working  capital.  The  chief  itwn 
included  under  current  assets  is  customers'  accounts,  gas  sold  but 
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not  paid  for.  It  is  figured  at  the  selling  price  and  includes  profits 
and  reeerves  which  require  no  actual  expenditure.  If  from  the 
company's  figure  is  eliminated  the  profits,  both  to  the  Newtown 
and  to  the  SrooklyQ  Union  Ck>nipaQie8,  and  reserves  set  aside 
which  involTd  no  cash  outlay,  the  amount  would  be  reduced  by 
about  $41,000. 

The  actual  outlay  for  working  capital  may  be  determined  by 
taking  account  of  the  company's  operating  expenses.  The  charges 
of  the  Newtown  Company  for  distribution  expenses  and  one-tbird 
of  the  holder  expense  was  less  than  $210,000.  The  balance  sheet 
for  the  close  of  the  year  indicates  that  after  a  bea^-y  month  of 
consumption,  unpaid  bills  amount  to  about  one  month's  sales  Al- 
lowing for  gas  delivered  to  customers  but  not  yet  metered  or 
billed,  the  amount  involved  would  not  be  more  than  two  months' 
operating  expenses,  or  about  $35,000.  The  manufacturing  cost  of 
gas  to  the  Brooklyn  Union  Ck)rapany  at  the  holder  with  general 
expenses  added  for  two  month's  supply  to  the  Newtown  would  not 
exceed  $45,000  to  $50,000,  making  a  total  of  about  $85,000  at  tlie 
utmost  With  allowances  for  operating  supplies  and  for  pipe 
stock  and  other  materinls  used  for  services  and  minor  extensions, 
the  total  would  be  about  $110,000,  Tliia  takes  no  account  of  the 
fact  that  part  of  the  expenses  and  materials  and  supplies  may  be 
cohered  by  unpaid  bills.  An  allowance  of  about  $100,000  is 
UxoA  fair  to  the  company. 

The  same  amount  may  be  arrived  at  by  a  study  of  the  balance 
Aeets  as  of  the  beginning,  middle  and  close  of  the  year  which 
form  a  part  of  the  record.  Outside  of  consumer's  deposits  the 
current  assets  exceed  the  current  liabilities  by  about  $115,000,  but 
this  includes  an  average  of  about  $30,000  of  profits  and  reserve  on 
the  books  of  the  Brooklyn  Union  and  Newtown  Companies  which 
do  not  involve  cash  outlays.  The  net  expenditure  of  capital  in- 
volved in  the  current  assets  in  less  than  $100,000,  which  sum 
would  more  than  take  care  of  the  investment  in  the  current  assets 
shown  on  the  books. 

The  totals  dien,  predicted  on  Mr.  Hine's  appraisal,  would  he 
in  round  nnmbers  as  follows: 
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Hine's  appraisal  as  adjusted  with  accrued  deprecia- 
tion deducted $1,400,000 

Overhead 60,000 

Land 50,000 

WoAing  capital 100,000 

i  «1,600,000 

Thia  sum,  I  believe,  would  be  a  proper  valuation  on  June  30, 
1914,  on  which  the  corporation  ie  entitled  to  a  fair  return  and 
under  which  valuation,  if  gas  be  purchased  at  a  fair  price  from 
the  Brooklyn  Dnion,  the  public  could  be  served  at  a  reasonable 
cost  Considering  the  actual  investment  in  the  property  and  its 
cost,  the  amount  here  taken  ia  generous  in  the  extreme. 

The  amount  here  arrived  at  for  June  30,  1914,  may  be  aaid  to 
atand  for  the  fair  value  of  the  average  amount  of  property  in 
service  during  1914,  The  rate  to  be  establiahel  cannot  take  effect 
before  1916.  Meanwhile  additions  have  been  made  to  the  property 
and  further  additions  will  have  to  be  provided  to  take  care  of  the 
company's  rapidly  growing  business.  Similarly  Bales  are  increas- 
ing and  any  substantial  reduciton  of  the  rates  is  likely  to  stimulate 
the  consumption  of  gas  even  beyond  the  nonnal  rate  of  growth. 
These  factors  must  be  taken  into  account  in  fixing  a  rate  for  the 
future.  On  the  basis  of  experience  during  the  past  five  or  six 
years,  it  may  be  estimated  that  the  net  increase  in  property  after 
deducting  accrued  depreciation  will  not  exceed  $125,000  per  year. 
This  is  a  liberal  allowance  both  for  additions  to  property  and  for 
increase  in  neeC3,sary  working  capital.  The  average  amount  of 
property  in  use  for  distributing  gas  to  consumers  of  the  Newtown 
Company  may  thus  be  estimated  at  $1,725,000  for  1915  and 
$1,850,000  for  1916, 

A  fair  ctdimate  of  the  rate  increase  in  gas  sales  may  be  taken 
nt  12  per  cent  per  year.  This  is  lower  than  the  rate  of  growth 
ill  the  past.  Saica  of  gaa  to  the  city  have  increased  but  slowly; 
calculations  for  1915  and  1916  are  therefore  based  on  the  progress 
in  sales  to  private  consumers.     In  1914  the  total  sales  amounted 
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to  approximately  825,000,000  cubic  feet,  of  which  777,000  was 
sold  to  private  cooBumers.  Applying  12  per  cent  to  the  sales  of 
1914,  it  may  be  estimated  that  the  total  volume  of  gaa  sold  in 
1915  will  be  about  918,000,000  cubic  feet  and  in  1916,  about 
l,02a,000,000  cubic  feet 

The  fair  value  of  the  pioiKjrty  used  by  the  Kewtown  Company 
for  distributing  gas,  and  the  volume  of  gas  sold,  give  a  basis  for 
determiuiug  the  amount  which  the  consumer  must  pay  in  the  rate 
in  order  to  provide  u  fair  return  to  the  Xewtown  Company.  The 
amount  so  ascertained  must  I)e  added  to  the  operating  expenses  of 
the  Newtown  and  the  cost  of  gas  on  the  basis  of  a  fair  price.  If 
six  per  cent  is  assumed  to  be  the  proper  rate  of  return,  the  amount 
which  must  be  paid  by  consumera  as  a  fair  return  on  Newtown 
property  is  between  eleven  cents  and  eleven  and  one-half  cents 
per  thousand  cubic  feet  If  the  calculation  is  made  on  a  seven 
per  cent  basis  the  amount  is  about  thirteen  cents  per  thousand 
cubic  feet 

I  have  fixed  on  a  seven  per  cent  rate  on  the  investment 
because  I  bdieve  that  rate  to  be  liberal  under  the  circumstances 
of  this  casa  In  some  of  the  older  cases  before  this  Commission 
a  higher  rate  was  allowed.  These  earlier  cases  however  involved 
small  independent  companies  which  did  not  have  the  facilities  for 
obtaining  capital  and  credit  available  to  the  Brooklyn  Union  Com- 
pany. These  cannot  well  he  used  as  precedents  here.  The  rate 
should  be  determined  for  this  case.  The  Public  Service  Commis- 
sion for  the  Second  District  in  the  so-called  Buffalo  Electric  cases 
(Fuhrmann  v.  C.  P.  &  C.  Co.,  8  P.  S.  C,  2d  Dist  565-738,  and 
Fuhnuann  v.  Buffalo  G.  E.  Co.,  3  P.  S.  C,  2d  Dist.  739-811), 
indicated  that  it  did  not  regard  6  per  cent  as  confiscatory.  In 
the  Consolidated  Gas  case  (Willcox  v.  Consolidated  Gas  Co.,  212 
U.  S.  19)  it  was  held  that  a  rate  of  6  per  cent  wonld  not  be 
regarded  as  confiscatory,  and  in  a  decision  of  the  United  States 
Supreme  Conrt  handed  down  June  14,  1915  (Dea  Moines  Gas 
Company  v.  City  of  Des  Moines)  this  position  was  again  taken. 

Under  normal  conditions,  it  has  always  been  supposed  that  the 
rate  of  interest  in  the  city  of  New  York,  the  money  center  of  this 
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continent,  ia  lower  than  elsewhere  in  the  country  at  lai^  It 
should  be  borne  in  mind  that  the  credit  standing  of  the  Brooklyn 
Union  Company  ia  such  that  its  bonds  command  a  market  on  a  5 
pet  cent  basis,  and  its  capital  stock  sells  at  a  price  which  yields 
the  investor  less  than  7  per  cent.  Under  a  nonnal  distribution  of 
the  investment  as  between  stockholders  and  bondholders  a  return 
of  7  per  cent  on  the  entire  investment  permits  dividends  to  stock- 
holders at  a  much  higher  rate  than  7  per  cent.  Thus  the  Brooklyn 
Union  Gas  Company  has  outstanding  $15,000,000  on  bonds  and 
$18,000,000  in  stock.  If  the  fair  value  of  the  property  were 
represented  by  $83,000,000,  a  return  of  7  per  cent  would  permit 
dividends  of  between  SV^  and  9  per  t-ent. 

The  operating  expenses  of  the  New^wn  Company  for  the 
distribution  of  gas,  including  taxes  and  uncollectible  bills, 
but  deducting  the  proportion  of  bolder  expenses,  etc.,  applic- 
able to  other  companies,  amounted  in  1914  to  $211,784  or 
25.7  cents  per  1,000  cubic  feet  of  gas  sold.  These  ex- 
penses apply  not  only  to  the  sale  of  gas  but  also  to  the  sale  of 
appliances  and  other  activities  intended  chiefly  to  promote  the  sale 
of  gas,  which  yield  incidentally  a  miscellaneous  revenue  to  the 
company.  The  miscellaneous  revenue  in  1914  amounted  to  $10,- 
693  and  may  properly  be  regarded  as  an  ofTset  to  operating  ex- 
penses. The  net  amount  applicable  to  the  sale  of  gas  is  thus 
approximately  24l>^  cents  per  1,000  cubic  feet.  The  figure  for 
1914  may  be  taken  as  a  basis  for  calculations  for  the  immediate 
future.  Some  it^ns  of  expense  may  perhaps  increase,  on  the  other 
hand  it  may  be  expected  that  certain  items  of  general  exp^iae 
should  decrease  per  1,000  cubic  feet  with  growth  in  the  volume 
of  business. 

To  operating  expenses,  taxes  and  uncollectible  bills,  there  must 
be  added  an  allowance  for  depreciation.  The  annual  depreciation 
on  a  straight  line  basis  was  estimated  by  the  gas  en^ueer  as 
$36,444.  As  certain  elements  in  the  vahutiou  were  added  to,  the 
annual  depreciation  computed  on  the  straight  line  basis  would  have 
to  be  revised  to  approximately  $27,500.  This  is,  however,  more 
than  the  amount  which  should  be  charged  to  operating  expenses. 
Minor  replacements  are  tak«i  care  of  through  operating  expenses. 
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In  the  case  of  one  large  it«n  of  property,  services,  replacementa 
are  charged  as  repairs  under  the  accounting  regulations  of  the  Cora- 
miflsion.  For  this  item  alone  over  $4,000  is  allowed  in  the  cal- 
culation of  annual  depreciation.  As  the  repair  accounts  provide 
for  replacements  to  some  extent,  tie  total  amount  of  annual  depre- 
ciation aa  calculated  und^  the  straight  line  method  would  be  ex- 
ceesive.  A-fair  allowance  for  depreciation,  including  contingencies, 
would  be  about  $25,000  for  1914.  This  figure  should  be  increased 
by  about  $2,500  a  year  to  provide  for  depreciation  on  additions  to 
property.  The  amount  to  be  set  aside  for  depreciation  is  thus 
about  three  cents  per  1,000  cubic  feet  of  gas  sold.  The  total 
amount  to  cover  operating  expenses,  taxes,  uncollectible  bills  and 
depreciation,  after  taking  account  of  miscellaneous  revenue  is 
thufl  approximately  twenty-seven  and  one-half  cents  per  1,000 
cubic  feet  of  gas  sold.  With  thirteen  cents  added  aa  a  return  on 
the  property  used  for  the  distribution,  the  amount  justly  chargeable 
to  the  customer  for  the  services  of  the  Newtown  Company  is  about 
forty-one  oents.  More  accurate  calculations  appear  in  table  VI 
given  bdow. 

What  does  this  mean  1  It  means  that  if  the  Newtown  Company 
got  its  manufactured  gas  for  nothing,  a  proper  chai^  to  the  con- 
sumers would  be  a  little  more  than  forty-one  cents.  It  means  that 
if  the  Brooklyn  Union  saw  fit  to  arbitrarily  diarge  the  Newtown 
Company  one  dollar  per  1,000  and  there  were  no-  statute  forbid- 
ding it,  the  Newtown  Company  might  (^arge  one  dollar  and  forty- 
two  cents  per  1,000.  It  would  be  an  appalling  situation,  if  then, 
we  were  confined  to  a  consideration  of  this  case  without  considering 
the  reaatmableness  of  the  charge  made  ]>y  the  Brooklyn  Union. 
The  consumers  who  instituted  this  suit  are  not  customers  of  the 
Brooklyn  Union,  and  therefore  under  the  Public  Service  Commis- 
sions Law  would  have  no  redress  and  would  have  to  wait  for  the 
Ccnmiission  to  take  the  initiative  in  bringing  a  rate  case  against 
the  Brooklyn  Union, 

We  come  to  the  second  proposition  set  out  at  the  beginning  of 
this  opinion,  that  ia,  the  reasonableness  of  the  rate  paid  to  the 
BwxAlyn  Union.  As  stated  before,  since  1909  the  price  has  been 
fifty  cents  per  1,000  cubic  feet  of  gas  sold  to  the  Neirtown  Com- 
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pany,  the  volume  of  sales  being  computed  on  the  assumption  that 
8  per  cent  is  lost  in  distribution;  the  actual  coat  per  1,000  cubic 
feet  delivered  to  the  consumer  in  the  Newtown  territory  after 
account  ia  taken  of  distribution  losses  and  gaa  used  by  the  company 
is  acoordingly,  about  fifly-four  and  five-tenthfi  cents.  Mr.  Jourdnn, 
vice-president  of  the  company,  took  the  stand  in  this  case  and 
undertook  to  justify  Uiis  chai^.  The  several  items  making  up 
his  schedule  of  cost,  together  with  certain  deduction  of  the  revised 
figures,  are  clearly  set  forth  in  appendix  table  VII.  Mr.  Jourdan 
arrived  at  the  total  of  forty-nine  and  fifty  one-hundredths  cents 
which  included  an  estimated  increase  of  expenses  for  1913  over 
1912  of  seven  cents.  This  was  based  on  the  increased  price  for 
coal  and  oil,  the  calculations  resting  on  the  figures  for  the  year 
1913,  when  the  price  for  oil  was  far  above  the  average.  The  com- 
pany has  under  contract  a  supply  of  oil  to  cover  its  needs  for  1915 
and  1916  at  a  price  lower  than  the  one  paid  in  1912,  Moreover 
other  operating  expenses  are  on  the  whole  lower.  We  are  fixing 
the  rate  for  the  year  1916  and  not  for  the  year  1913,  and  if  we 
took  the  average  price  of  oil  for  the  past  six  years  and  the  pres- 
ent actual  contract  prices  for  1915  and  1916,  there  is  no  warrant 
for  assuming  operating  expenses  above  1912,  so  that  this  one  item 
alone  would  cut  Mr.  Jonrdan'a  figures  down  to  forty-two  and  fifty 
one-hundredths  cents.  Even  then  this  figure  would  he  too  high,  for 
it  includes  approximately  one  cent  for  the  operation  of  outside 
holders.  As  the  Newtown  Company  provides  its  own  holder  the 
cost  of  gaa  supplied  to  it  should  not  be  burdened  with  the  full 
expen3f>s  of  maintaining  and  operating  outside  holders. 

Other  allowances  in  Mr.  Jourdan's  statement  are  excessive.  He 
allows  four  cents  per  thousand  under  the  head  of  general  expenses 
including  transmission,  but  the  general  expenses  cover  all  branches 
of  the  Brooklyn  Union  gas  business,  distribution  and  commercial 
operations,  as  well  as  manufacturing.  Together  with  transmis- 
sion the  cost  is  only  about  four  cents  per  1,000  cubic  feet  of  gas 
made.  The  charge  for  general  expenses  and  transmission  should 
be  cut  in  two  to  be  fairly  applicable  to  gas  supplied  to  the  New- 
town Company,     See  table  VII.     Mr.  Jourdan  allows  interest  at 
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S  per  cent  It  baa  been  heretofore  stated  tbat  tbe  securities  of  the 
lirooklyh  Union  comraand  a  market  at  5  per  cent  for  bonds  and 
less  than  7  per  cent  for  stock,  so  tbat  it  would  seem  that  a  7  per 
cent  rate  on  the  entire  investment  is  perfectly  fair  and  proper. 
Tbia  would  make  a  further  reduction.  Taxes  are  allowed  by  Mr. 
Jourdftn  at  one  and  seven-tenths  cents,  although  the  taxes  on  the 
real  estate  of  the  Brooklyn  Company  covering  not  only  generat- 
ing plants  but  also  holders  are  only  about  one  and  two-tenths  cents. 
On  the  whole  a  charge  of  forty  cents  by  the  Brooklyn  Union  Com- 
pany would  be  reasonable;  on  Mr.  Jourdan's  own  figures  and  on 
the  plain  facts  appearing  in  the  annual  reports,  tbe  Brooklyn 
Union  Company  could  sell  at  this  price  and  still  render  a  fair 
return  to  tbe  investors  in  its  property.  At  a  price  of  forty  cents, 
tbe  cost  of  gas  to  the  Newtown  at  the  consumers'  meter,  after 
allowing  for  distribution  losses  and  gas  used  by  the  company,  is 
approximately  forty-three  and  five-tenths  cents. 

On  these  figures  and  on  the  conclusions  reached  before  as  to 
tbe  fair  cost  of  distribution  to  the  Newtown  Company,  I  arfive  at 
eigthy-five  cents  as  a  fair  allowance  for  gas  sold  to  private  consum- 
ers. Accompanying  tables  show  the  revenue  and  income  to  tbe 
company  under  present  rate  and  under  an  eigbty-five  cent  rate. 
These  show  that  a  rate  of  one  dollar  yielded  in  1914  over  14  per 
cent  on  the  fair  value  of  the  property,  18  per  cent  on  tbe  cost  of 
the  property  and  26  per  cent  on  the  Brooklyn  Union  investment. 
A  rate  of  ei^ty-five  cents  gives  a  return  of  7  per  cent  on  all  prop- 
erly devoted  to  public  service  for  supplying  gas,  9  per  cent  on  the 
actual  coat  of  the  property  and  12  per  cent  on  the  Brooklyn  Union 
investment  The  rate  of  returp  adopted,  and  tbe  allowance  for 
operating  ^tenses  used  in  the  calculations,  make  provision  for 
contingenciea  and  surplus,  Tbe  price  of  eigbty-five  cents  gives 
substantial  and  equitable  reli^  to  the  complainants  and  their  fel- 
low citizens,  who  have  straggled  for  so  many  years  to  secure  a 
determination  of  the  merits  of  their  claims  involved  in  this  case. 

Straus,  Chairman,  Hodge,  Whitney  and  Hervey,  Commis- 
sioners, concurring. 


Pdr,yGOOgIe 


110  Stati  DxpABTHBirr  Refobtb 

Pablic  Etarrice  Commiwion,  First  DiBtriet 

NEWTOWN  GAS  COMPANY 

Ebtikated  Eabninob  nwDEB  A  Rate  of  85  Certb  fob  Gas  Sold 

TO  Phivatb  Conbumeks 

Qm  bought  and  aold  (U  cu.  ft.)                leu            1915  19ie 

Gm  bought  (a) 898,480      1,000,000  1,113,512 

Om  wld  —  Commercial    777,130          870,386  974,831 

Municipal   47,850           48,000  48,000 

Total  Bold    824,080         »18,386  1,022,831 

Barenue: 

Gas  galea  — CammerciRl  at  fi.l^ 9660,5410         $730,827  (828,606 

Municipal  at  76^ 3S,8S6             36,000  36,000 

Uisoellaneoua  10,698            11,000  11,000 

ToUl   $707,138        $786,827  $876,606 

Operating  sxpeDses: 

Oai    purdiaoed    at     40#     per     M 

Itought    (a)    $350,360         $400,000  $146,405 

DiotributioD,    commercial,    general, 

etc,  at  25.87^ 211,784         238,751  262,561 

Depredation,  eetimated   25,000           27,600  30,000 

Total    $506,164         $663,261  $737,956 

Operating  inoome  $110,974        $123,676  $137,660 

Valuation  of  property $1,800,000     $1,726,000  $1,860,000 

Coet  of  property 1,260,000       1,376,000  1,500,000 

Brookljn   Union   inTeatmeDt 805,000           900,000  1,116,000 

Bat«  of  return  on 

Valuation  of  property 6.94%            7.16%  T.44% 

Cost  of  property 8.88               8.99  9.18 

Brooklyn  Union  iDTMtment 12 .  83             12 .  48  12 .  86 


(a)  Allowing  for  distribution  loseee  and  for  gas  used  by  oompanj. 
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NEWTOWN  GAS  COMPANY 
Imooub  Statement  as  Coebbotbd  poe  1914  Arm  Estimates  fob 

1915  AND  1916  ow  THE  Basis  of  $1.00  pee  M  ou.  ft.  fok  Gab 

TO  Fbitate  Consumebs 

Qu  bought  (k) 89S,4B0      1,000,000  1,113,512 

Qma  bought  uid  sold  (Mcu.  ft.)                1914            1915  1^1^ 

Om  wld  — CMnmercUI    777,130           870,385  874.831 

MnnlcipKl   47,860           «,000  48,000 

ToUi  Mid 824,980          918,385  1,022,831 

Reratne: 

Ou  oalM  — Commercial  at  «1 «T77,I30         (870,385  $974,831 

Municipal  at  75* 3G ,  886            38 ,  000  36 ,  000 

HisoellaneouB  10,693            11,000  11,000 

Total  »823,708       »»17,3«5  »1, 021, 831 

Operating  espeiiM*: 

Gas     purchaeed    at    40/     per     M 

bought   (a)    1369,380        $400,000  $446,405 

Distribution,    commeTcial,    KCDera), 

«t«.,  at  25.fl7/ 211,784           235.751  262.551 

Depw^UUon,  estimated  25,000           27,600  30 .W 

Total   $596,164         $663,251  $737,966 

Operating  Income  $227,644         $254,134  $283,875 

ValuaUon  of  property $1,600,000    $1,725,000  $1,850,000 

Cost  of  property 1,250,000      1,375,000  1,500,000 

Brooklyn  UnioB  investment 866,000          990,000  1,115,000 

Rate  of  return  on 

Valuation  of  property 14.22%          14.73%  16.34% 

Cost  of  property 18.20             18.48  18.92 

Brooklyn  Union  InTestment 2«.31             gS'^^  ^-^^ 

(a)  Allowing  tot  diatributioo  loiws  and  lor  gaa  lued  by  compai^. 
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TABLE    1 
Pbopebty  of  NawTOWN  Gas  Co,  as  pee  books,  akd  amount 

THEB£0F  CSED  FOB  DtSTKIBDTINO  GAS  IN  SeOOND  WaBD,  DeCKU- 
BER  31,  1014 

Mains,    services,-   meters,    bolder  ^^t        ^^^^fpmtilo* 

station,  etc $2,014,035    (a)  $1,406,565 

Less  —  accrued  amortization  . . .  293,441  293,441 


Fixed  capital  —  net $1,720,594  $1,113,124 

Current  aaaets  in  excess  of  current 
liabilities 61,782  61,782 


Rrookljn  Union  Inveatmeat: 

Capital  stock $60,000  $60,000 

Advances. 1,068,038         (b)  424,259 


Total  investment   $1,128,038  $484,259 

Surplus,  as  per  booliB.  .  .$804,038 
Deduct,         amount 
added    arbitrarily 

(k)   Amount  as  Bhown  by  books {2,014,036 

Deduct  —  Ump  posts,  not  indaded  in  inventory.       $20,036 

—  two- thirds  of  holder  property  and  truis- 
mission  main  (holder,  etc.,  8518,816; 
tranemissioD  nutiii,  eatimttted  $64,33fl ) .       687. 435 

.  (107,470 

$1,400,666 

(b)  Advances  by  Broohlyn  Union,  bls  per  books (1,068,033 

Deduct  —  two-thirds  of  holder  property,  etn (687,436 

—  tm-thirds  of  holder  expenssa,  etc. 
(1911-1914)  66,344 

—  643, 779 

(424,269 
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Public  Service  Commisaic 

in,  Firat  Ditlrict 

for  franchise..   $150,000 

Total 
Amount 

An>«mt»ppli«bleW 
Newtown  opentioni 

(c)    $690,647 

Total 

$1,782,376 

$1,174,906 

TABLE  II 

Ihvestment  of  Brooklyn  Union  Co.  ik  Psopeety  Used  by 

Newtown  Co.,  December  31,  1914 

Property 

Mains,  services,  meters,  holder  station,  etc $1,406,565 

Estimated  amount  for  interest  during  consliiK-tion, 
not  capitalized  50,000 


Total  feed  capital $1,456,565 

Deduct,  depreciation  approximnlcd  on  estimates  of 

the  Gas  Engineer 200,000 


Fixed  capital  net $1,256,565 

Other  assets  (^tcess  of  curreut  assets  over  current 
liabilities)  61,782 


Total  assets '.        $1,318,847 


Sources  of  Property 
iDTeetment  of  Brooklyn  Union  Co. : 

Capital  stock   $60,000 

Advance  applicable  to  property  used  by  New- 
town Co 424,259 

Total $484,259 

(c)  Surplus,  amount  of  franchise  deducted J654, 338 

Add  — tvo-thirds  of  holder  expense  (19I1-I014) 

chargeable  to  B.  U.  inTeEtment 56,  344 

$710,682 

Deduct  —  lamp  posts  not  included  in  inventory 20. 035 

SSOO,  647 
Statb  Dept.  Reft. —  Vol.  S       S 
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Add  —  return  on  inveatmait  calculated  at  7% 
less  amount  credited  for  interest  on  ad- 
Tanees $381,965 

Total  investment   $866,224 

Earnings  in  excess  of  a  T%   return  on  Brooklyn 

Union  advances,  reinvested  in  property 452,123 

Total  —  all  Bourcee $1,318,347 


TABLE   HI 
Pbopeett  Used  fob  Newtown  Opekations  —  Cost  as  pbb 

Books,  Ain)  Mb.  Hine's  Appbaisal,  Jonk  30,  1914 
Plant  other  than  holder  station  and  ^^^  a?j^ 

land $1,067,895       $1,224,210 

Holder  station  skcL  of  land 260,392  261,598 

$1,328,287      $1,485,808 
Depreciation 255,938  191,984 

Net $1,072,349       $1,293,824 


TABLE  IV 

Mains,  Mbtbbs  and  Sbbvices  —  Cost  and  Vabious  Appbaisai^ 

June  30,  1914 

White.  «Hli 

Cow  M  ^DUer-*  «icliiriva__  ^  Jf^!^, 

pcrbooln  of  percenuige    White,  "b>»>      "Ambjlul 

(a)  Bina  ..j-.  -_  .. ...  u ».au 

lUlQS toes.eTS  f800,902 

listen 218,808  211,801  323,61 

Serrlcea 88.793  136.271  177,41 


Total  ....        11,001,274       |l,H9.0e7       |1,471,B67       tl,41B,807       |1.B88.«» 

(a)  Adjuated  bj  dednctlDt  106,000  tor  tbe  coat  ot  traiiHDlaaloii  main  not  In- 
clnded  In  the  eattmatea  aaed  for  compariaoQ,  and  adding  on  |2,40T  for  ondaKhargea 
on  metera  ahoifn  bj  the  record. 
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TABLE  V 

Cost  of  Newtown  Plaht  asd  Distribution  System,  June  30, 

1914* 

Nat  uMd  NM  amonnt 

sirluaively  tipplicabM 

Total                  operstioni  opwrtion 
MalRB,   meten,    services,   general    strue- 

tures,  exclusive  of  land  («) $1,110,895    (b)«e6.000  «.0e7.895 

Holder  station  781.  177           781, 177  260, 392 

Land  for  general  atructurea 12,222     12,222 

J-jnd  for  holder  station 36,438           38,489  11,830 

Total $1,930,783         «881.66«  $1,382,339 

Amortization  as  per  books 255.938     255,938 

Cost^  leu  deprecUtlon «1, 683.  846        98B1. 666  «1 ,  096, 401 


TABLE  VI 

Newtown  Gas  Company 

Gas  sold  and  cost  op  distbibiitino  Gas,  1914 

A.    Sales  of  Oas 

Commercial T77,130  M  cu.  ft. 

Municipal 49,850  "     "     " 

Total 826,980  "    "     " 

B.    Cost  of  Didnbviiv^  Gas      Anwuni     '^^d" 

Holder  and  storage  expense $12,720 

TrananUBsion  pumping 4,090 

Total $16,810 

•  With  minor  corrections  as  per  record. 

(a)  Leas  aundry  corrections  —  Deduction  of  $20,036  for  lamp  poeta  not 
shown  hj  inventory  and  addition  of  *2,487  for  meters  undercharged  on  books, 
net  charge  «17^88.  ...,., 

(b)  The  eoat  of  the  transmiaBion  main  is  not  ahown  separately  on  the  books. 
It  Is  here  estimated  by  Inking  a  percentage  of  the  total  amount  for  mains, 
corresponding  to  the  proportion  of  the  estimated  coat  of  transmission  main  in 
the  total  valuation  of  mains,  oa  aubmitted  by  the  gaa  engineer. 

(c)  Taking  one-third  of  the  property  not  iiaed  exclusively  by  the  Newtown 
Company. 
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CeBlf  per  M 

Deduct,  two-thirds,  not  applicable  to 

Newtown  operations $11,206 

Holder     and     transmission     expense     applic- 
able to  Kewtown  Co $5,604    0.68 

Distribution  expense  (a) $102,913 

Deduct  transmission  pumping  (b) . .         4,090 

$98,823 
Deduct  materials  recovered  from  con- 
sumers'   premises,    charged   orig- 
inally to  expense 7,821 

DistributiOTi  expense  (adjusted) 91,002  11.02 

Commercial  expense ; 53,188  6.45 

General  expense  (excel,  general  amortization).  34,450  4.18 

Depreciation,  estimated 25,000  3.03 

Taxes $30,022 

Deduct,  two-thirds  of  holder  taxes 

(o) 6,869 

23,153  2.81 

Uncollectible  bills 4.38T  0.53 

Total $236,784  28.70 

Deduct  —  Miscellaneous  revenue 10,693     1.30 


Net  cost  of  distribution $226,091  27 .  40 

Return  of   7fo    on   value  of   property    ($1,- 
600,000) 


112,000  13.58 


Total  distribution  cost  including  return  on 

inveetment $338,091  40.98 


(a.)   After  deducting  income  from  municipal  lamp  repairs. 

(b)  Transferred  to  and  grouped  with  liolder  and  storage  e: 

(c)  Awumed  to  be  the  same  for  1914  as  for  1913. 
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Bbooklth  Ukior  Cost  of  Suppltirq  Gas  to  Newtowk  Gab 

GOMPAHT  AS  PKfi  EzHIBIT  7  REVISED 

EihibltT            Dsdustion  RsriMd 

Inteiwat  at  8%  7.20  cento     (a)     .90  centft  6.30  cents 

Tmbs 1.70     «                  —     "  1.70     " 

Amortlntion 3.80     "                  —     "  3.60     " 

Oateral  expense 4.00     "        (h)  Z.OO     "  2.00     " 

Cost  tomuiufMtnTe  fttwork8,1912  26.00     "                  —     "  26.00      " 

Betluuited  increue  in  cost  for  1913    7.00     "        (c)  7.00     "  —     " 

Total 49.50      "                ».90      "  30.60      " 

Amount  charged  to  Newtown  Oas  Company 50.00      " 

Overcharged  per  M.  cu.  ft.  of  ga«  supplied  to  the  Newtown 10.40      " 


(a)  The  rate  of  return  here  assumed  is  7  per  cent  instead  of  9  per  cent  as 
in  Mr.  Jourdan's  estimate. 

(b)  The  general  expenseH  including  tranBrniasion  are  overestimated.  For 
1912  the  cost  of  transmission  was  approximately  0.3  cents  per  thousand  cubic 
feet  of  gas  made.  The  general  expenseg  per  thousand  cubic  feet  of  gas  made 
amounted  to  three  and  sizth.tenths  cents.  Ttiese  expenses  apply,  however, 
m)t  only  to  gas  production,  but  to  the  distribution  and  sale  of  gas.  An  alloca- 
tion of  the  proportion  of  general  expenses  applicable  to  production  should 
talie  account  of  the  relative  total  expenditures  for  production  and  for  other 
operations,  and  the  character  of  the  various  elements  of  expenditure,  the  rela- 
tive payroll  diarges  for  production  and  for  the  other  purposes,  and  also  the 
nature  of  the  iteme  entering  into  generai  expenses.  The  general  expenses 
applicable  to  production,  together  with  the  transmission  expense,  may  be  esti- 
mated at  about  two  cents. 

(c)  The  price  of  oil  in  1912  was  three  and  seventeen  one-hnodredths  cents 
per  gallon;  the  contract  price  for  oil,  for  a  quantity  approximately  suflicient 
to  cover  the  Brooklyn  I'nion  (isa  Company's  requirements  for  1915  and  1016 
is  three  and  three  hundred  and  forty- five -ten  thoiissndtliB  cents.  Tliere  is 
therefore  a  saving  on  oil  as  compared  with  lillS  equal  to  about  one-half  cent 
per  thousand  cubic  feet  of  gag  made.  The  increase  in  tlic  coat  of  coal  over 
1912  is  offset  by  the  decrease  in  other  production  expenses.  The  production 
coat  for  I9tS  and  1916  on  the  contract  price  of  oil  may  be  estimated  as  twenty- 
Ave  cents.  Mr.  Jourdsn's  original  estimate  of  twcnty-siic  cents,  which  ia  about 
the  average  for  Uie  past  six  years,  ia  therefore  more  than  adequat«.  :, 
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In  the  Matter  <rf  the  Complaint  of  Albbkt  C.  Schwaez  et  al., 
Complaiiuuits,  against  Woodhavew  Gas  Liqut  Company, 
Defendant;  Rates  for  Gas  in  the  Foiirth  Ward  of  the  Borough 
of  Queens 

Case  No.  1787 

In  ihe  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
Concerning  the  Rates  and  Charges  for  Gas  in  the  Fourth  Ward 
of  Queens 

Case  Ko.  1807 

(Public  SerriM  CommiHioD,  First  District,  May  26,  1010) 

VsloAtion — KU  corpoiatiou — cost  of  MTvices  uid  meter  installHtions  — 
—  charge  to  capital  disallowed  wben  already  chaiged  to  operation  oi  paid 


Cost  of  lepiodnction  less  depieciation  —  valnatiaii  fixed  for  late  pniposes. 

Coins  valne  disallowed  whore  eamlnss  are  sufficient. 

Rate  oi  letnni  on  investment  —  saa  coipoiations  —  7  per  cent  allowed. 

Cost  of  distribntian  —  forty-five  cents  per  thousand  cubic  feet  adeqnate. 

Cost  of  gu  pnrchaBCd  —  fifty  cents  per  thousand  cubic  feet  excessive, 

Kate  fixed  at  ninety-five  cents  per  thousand  cubic  feet. 

Coat  of  services  paid  by  conaumers  or  cost  of  meter  initsIlatioDB 
charged  to  operation  will  not  again  be  allowed  as  capital  charges  in  « 
valuation  for  rate  making  purposes. 

Upon  an  appraisal  of  the  property  of  the  Jamaica  Qas  Light  Company, 
the  Woodhaven  Gas  Light  Company  and  the  Richmood  Hili  and  Queens 
County  Gas  Light  Company,  for  the  purpose  of  fixing  the  rat«  for  gas  in 
the  fourth  ward  of  the  borough  of  Queens,  the  value  of  the  property  of 
the  rrspondents  apportioned  to  gas  distribution  in  said  ward  is  fixed  as 
of  December  31,  1914,  on  the  basis  ot  cost  of  reproduction  less  depreciA- 
tion,  with  certain  adjustments  to  actual  cost,  at  {1,240,000. 

No  allowance  tor  going  value  will  be  made  tn  a  valuation  for  rate  pur- 
poses where,  upon  the  basis  of  a  cumulative  fair  rate  of  return  on  the 
investment,  the  additions  and  betterments  to  property  built  up  out  of 
earnings  are  at  least  equal  to  the  total  deflclGUcy  in  such  fair  rate  of 
return  paid  to  the  investors. 

Seven  per  cent  is  a  fair  rate  of  return  on  the  property  of  the 
reqiondents. 

An  allowance  is  made  of  forty-five  cents  per  thousand  cubic  feet  of  gas 
to  cover  cost  of  operating  expenses  incurred  in  distribution,   including 
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depTMiatlon,  thirty-two  centa,  and  thirteen  cents  p^  thouMnd  cubic  feet 
ks  a  7  per  cent  return  on  the  inveBtment  in  distribution  property. 

A  charge  of  the  Brooklyn  Union  Oaa  Company  of  fifty  cents  per  thon- 
•and  cubic  feet  of  gag  supplied  at  the  trauBmission  main  of  the  respond- 
«it«  ii  excewive  and  should  be  reduced  to  forty-four  cents,  which,  upon 
an  S  per  cent  egtimated  loss  of  gas  in  distribution,  is  equivalent  to  forty- 
eight  centa  per  thousand  cubic  feet  at  the  consumer's  meter. 

This  prooeeding  in  Case  No.  1787  was  upon  the  complaint  of 
Albert  C.  Schwarz  and  more  than  100  other  customers  of  the 
Woodhaven  Gaa  Ligbt  Company  against  the  ratea  charged  for 
gas  in  tie  fourth  ward  of  the  borough  of  Queens.  An  order  for 
a  hearing  wa;^  entered  by  the  Commission  on  January  10,  1914. 
As,  howcTer,  the  Jamaica  Gas  Light  Company  and  the  Richmond 
Hill  and  Queens  County  Gas  Light  Company  also  operated  in  the 
fourth  ward  of  Queens  and  charged  the  same  rate  as  the  Wood- 
haven  Gaa  Light  Company,  namely  one  dollar  per  1,000  cubic  feet, 
the  Commission,  by  resolution  of  March  17,  1914,  commenced  a 
new  proceeding  in  Case  No.  1807,  directing  a  hearing  on  the  ratee 
of  all  the  companies  herein. . 

On  May  25,  1915,  the  Commission  entered  an  order  pursuant 
to  an  opinion  of  Commissioner  Hayward  adopted  on  that  day,  re- 
ducing the  rate  for  gas  in  the  fourth  ward  to  ninety-five  centa  per 
1,000  cubic  f  eet^  effective  July  1, 1916,  and  one  year  thereafter. 
The  order  was  as  follows : 

"A  hearing  having  been  had  upon  the  complaint  of  Albert  C. 
Schwarz  and  more  than  100  customers  of  the  Woodhaven  Gas 
Light  Company,  before  Hon,  Milo  R.  Maltbie,  Commissioner,  be- 
ginning on  tlie  26th  day  of  January,  1914,  and  a  hearing  having 
been  had  on  motion  of  the  Commission  concerning  the  rates  and 
charges  for  gas  in  the  fourth  ward  of  Queens  before  said  Com- 
mis8i(nier  beginning  on  the  1st  day  of  April,  1914,  and  said  pro- 
ceedings having  been  thereafter  heard  together,  Robert  C.  B^yer 
appearing  as  counsd  for  the  complainants,  Alfred  W.  Jones  ap- 
pearing as  counsel  for  the  Forest  Park  Taxpayers  Association, 
William  N,  Dykman  appearing  aa  counsel  for  the  Woodhaveu 
Gas  Li^t  Company,  Richmond  Hill  and  Queens  County  Gas  Light 
Company  and  the  Jamaica  Gas  Light  Ownpany,  and  Charles  F. 
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MathewaoD  appearing  as  counsel  for  the  Brooklyn  Union  Gas 
Company,  and  H.  IL  Chamberlain,  assistant  counsel  to  the  Com- 
mission, attending,  and  the  Commission  having  made  an  investiga- 
tion to  enable  it  to  ascertain  the  facts  requisite  to  the  esereise  of 
the  power  conferred  upon  it,  it  is 

"  Ordered  that  the  maximum  price  of  gas  to  be  charged  by  the 
"Woodhaven  Gas  Light  Company,  Richmond  Hill  and  Queens 
County  Gas  Light  Company  and  the  .Tamaica  Gas  Light  Cranpany, 
for  gaa  in  the  fourth  ward  of  the  borough  of  Queens,  City  of  New 
York,  on  and  after  July  1,  1916  and  for  a  period  of  one  year 
thereafter  shall  be  95  cents  per  1,000  cubic  feet ;  and  it  is  further 

"  Ordered  that  this  order  shall  take  effect  forthwith  and  shall 
continue  in  force  luitil  changed  or  abrt^ated,  and  that  on  or  before 
June  5,  1916,  said  Woodhaven  Gas  Light  Company,  Eichmond 
Hill  and  Queens  County  Gas  Light  Company  and  the  Jamaica 
Gas  Light  Company  shall  notify  the  Commission  whether  this 
order  is  accepted  and  will  be  obeyed." 

The  further  facts  in  the  matter  appear  in  the  opinirai  adopted. 

H.  M.  Chamberlain,  for  the  Commission. 

Dykman,  Oeland  &  Kuhn,  by  William  N,  Dykman,  for  the 
Woodhaven  Gas  Light  Company. 

Robert  C.  Beyer,  for  the  complainants. 

Alfred  W,  Jones,  for  the  Forest  Park  Taxpayers'  Association. 

Hayward,  Commissioner.^ — -The  opinion,  which  follows,  like 
that  in  the  Xcwfown  case  (No.  1610)  was  prepared  in  November 
of  last  year  and  submitted  to  the  Commission,  but  never  acted  upon. 
Its  resubmission  has  been  delayed  for  the  reasons  set  out  in  my 
opinion  in  the  Newtown  case  and,  as  in  that  case,  and  on  the 
grounds  stated  in  my  opinion  therein,  all  of  which  apply  with  equal 
force  here,  T  now  resubmit  my  opinion,  making  no  changes  in  my 
recommendations  except  that  the  pfFcrtive  date  of  the  reduction  be 
postponed  from  January  1,  1916  to  July  1,  1916, 
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Hatwabd,  Commisaioner. —  This  case  arises  on  complaint  of 
more  than  100  customers  of  the  Woodliaven  Corapanj  to  the  effect 
that  the  rate  of  one  dollar  charged  for  gas  is  excessive  (Case  Na 
1787).  The  Commission  of  its  own  initiative  has  included  in  these 
proceedings  the  two  other  companies  which  serve  the  fourth  ward 
of  Queens.  The  rate  complained  of,  namely,  one  dollar  per  1,000 
cubic  feet  of  gas,  was  established  by  ihc  Legislature  in  1906  (Chap. 
125),  and  took  effect  on  May  first  of  that  year.  No  reduction  has 
voluntarily  been  made  by  the  company  since  that  time.  The  sec- 
tion in  which  the  rate  of  one  dollar  is  charged  adjoins  other  terri- 
tory served  by  the  Brooklyn  Union  Gas  Company  at  the  rate  of 
eighty  cents.  It  is  the  contention  of  the  complainants  that  the 
fourth  ward  should  be  supplied  at  the  rate  at  which  gas  is  fur- 
nished by  the  Brooklyn  Union  Gas  Company  in  the  neighboring 
territory,  namely  eighty  cents. 

The  territory  conatituting  the  fourth  ward  of  Queens  is  sup- 
plied with  gas  by  three  corapaniee,  namely  the  Jamaica  Gas  Light 
Company,  the  Woodhaven  Gas  Light  Company  and  the  Kichmond 
Hill  and  Queens  County  Gas  Light  Company. 

The  Brooklyn  Union  Gas  Company  in  1897  acquired  the  three 
oompaniee  serving  the  fourth  ward.  The  oldest  of  these  is  the 
Jamaica  (Jaa  Light  Company  incorporated  June  2,  1856,  which 
operated  its  own  manitfactnring  plant  until  ownership  passed  to 
the  Brooklyn  Union  Gas  Company  in  1897,  when  the  plant  was 
leased  to  the  Brooklyn  L'^nion  Gaa  Company  and  operation  ceased; 
the  Jamaica  Company  buying  gas  since  that  date  from  the  Brook- 
lyn Union  Company,  The  Woodhaven  Company  was  incorporated 
September  7,  1871.  It  never  had  a  manufacturing  plant  of  its 
own;  its  operations  throughout  its  history  have  been  limited  to  the 
distribution  of  gas  purchased  from  the  Brooklyn  Union  Gas  Com- 
pany or  its  predecessors.  The  Richmond  Hill  and  Queens  County 
Gas  Light  Ccanpany  was  incorporated  February  24,  1896.  Like 
the  Woodhaven  Company,  it  never  owned  a  manufacturing  plant, 
and  before  the  cwnpany  b^an  operations,  it  was  purchased  by  the 
Brooklyn  Union  Gas  Company. 

The  Brooklyn  Union  Gas  Company  acquired  the  Jamaica  and 
Woodhaven  eompaniee,  paying  for  them  $165,000.    The  Kichmond 
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Hill  Company  was  acquired  for  the  sum  of  $26,758.  From  the 
time  these  companies  became  part  of  the  Brooklyn  Union  Gas  Com- 
pany, additions  to  their  property  have  been  financed  out  of  the 
eammgs  of  the  fourth  ward  companies  or  from  advances  made  by 
the  Brooklyn  Union  Gaa  Company.  The  proprietary  corporation 
throughout  ttiis  pwiod  has  supplied  all  the  gas  which  they  disFtrib- 
uted  to  consumers  in  this  territory.  The  subsidiaries  are  mere  dis- 
tributing divisions  of  the  Brooklyn  Union  Gas  Company.  The 
three  companies  constitute  practically  one.  They  use  a  joint  otRce, 
and  for  the  most  part  a  common  staff.  Many  of  the  operating  ex- 
penses are  jointly  incurred  and  apportioned  among  them  equally. 
A  considerable  part  of  the  expenses  that  appear  on  the  books  of  the 
three  companies  are  merely  an  allocation  of  costs  incurred  by  the 
entire  Brooklyn  Union  system  of  which  they  form  a  small  part 
The  operations  of  the  fourth  ward  companies  are  thus  interwoven 
among  themselves,  and  are  also  interconnected  with  the  operations 
of  the  Brooklyn  Union  Gas  Company. 

The  rate  for  gas  in  the  fourth  ward  of  Queens  involves  for 
the  most  part  the  same  problems  as  the  rate  for  gas  in  the  second 
ward.  As  in  the  case  of  the  Newtown  Ccnnpany,  the  gas  delivered 
to  consumers  in  the  fourth  ward  is  supplied  by  the  Brooklyn  Union 
Gas  Company,  and  distributed  by  companies  which  are  mere  paper 
corporations,  entirely  owned  by  the  Brooklyn  Union  Gas  Company. 
The  price  charged  by  the  Brooklyn  Union  Company  for  gas,  con- 
stitutes the  major  part  of  the  cost  of  rendering  service  to  oonsumers 
in  this  territory.  As  in  the  Newtown  case,  the  rate  for  gaa  cannot 
be  determined  without  passing  on  the  propriety  of  the  Brooklyn 
Union  Gas  Company's  charge  for  gas  fumi^ed  to  its  subsidiary 
companies.  This  point  has  been  fully  distrussed  in  connection  with 
tiie  Newtown  case;  it  is  not  necessary  to  repeat  it  The  problems 
here  are  similar  to  those  in  the  Nowtown  case.  We  must  decid^ 
first,  what  is  the  cost  of  distributing  gas  by  the  fourth  ward  com- 
panies, including  a  fair  return  on  their  property  used  in  distribu- 
tion ;  and  second,  what  is  the  coat  to  the  Brooklyn  Union  Company 
of  the  gas  supplied  to  the  fourth  ward  companies,  including  a  fair 
return  on  tiie  capital  used  in  supplying  gas  to  the  fourth  ward 
companies. 
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In  ascertaining  the  reasonable  amount  to  be  charged  by  these 
companies  to  cover  distributiiwi  alone,  it  is  neceasary  to  find  first 
die  actual  operating  expenaea  and  add  to  the  figure  bo  found  an 
amount  sufEcient  to  give  a  fair  return  on  the  amount  of  property 
used  in  distribution. 

The  record  contains  a  statement  of  distribution,  commercial  and 
general  expenses  for  1913  for  the  fourth  ward  ctanpaniee  and  other 
companies  having  approximately  similar  sales  of  gas  per  mile  of 
main.  This  comparison  indicated  that  the  expenseB  appearing  on 
the  books  of  the  fourth  ward  companies  were  rather  high.  In 
1914  these  expenses  were  substantially  the  same.  On  the  other 
hand,  taxes  and  uncollectible  bills  were  reported  higher.  It  will 
be  fair  to  the  company  if  the  expenses  as  they  appear  for  1914, 
namely,  thirty-one  cents,  are  adopted  as  a  basis  for  calculating 
expenses  for  1915  and  1916.  The  charge  for  amortization  appear- 
ing on  the  books  is  far  above  the  depreciation  requirement  Mr. 
Hine,  gas  engineer  for  the  Ccmmiission,  estimated  the  annual  depre- 
ciation requirement  on  a  stoaight  line  basis  at  approximately  $20,- 
000.  Part  of  this  depreciation  is,  however,  made  good  through 
operating  expenses.  Thus,  under  the  uniform  system  of  aca>unts, 
the  replacement  of  service  ifl  treated  as  repairs.  Minor  replace- 
ments in  general  are  similarly  taken  care  of  through  operating  ex- 
penses. Accordii^ly  an  allowance  of  $17,500  is  rt^arded  as  ample 
for  1914,  and  this  amount  should  be  increased  by  about  $1,500  a 
year  to  take  care  of  depreciation  on  probable  additions  to  property. 
This  means  an  allowance  of  lees  than  three  cents  per  1,000  for 
depreciation.  These  expenses  cover  not  only  tiie  cost  of  supplying 
gas,  but  also  tiie  expense  incidental  to  the  sale  of  appliances,  etc., 
handled  chirfy  for  the  purpc«e  of  promoting  gas  sales.  The  reve- 
nue frwn  this  source  and  other  incidental  revenues  may  be  oiti- 
mated  at  about  two  cents,  and  may  properly  he  offset  against 
operating  expenses.  The  net  operating  expenses  applicable  to  the 
sale  of  gas  are  thus  approximately  thirty-two  cents.  A  more  exact 
calculation  appears  in  table  I  given  below. 

To  the  operating  expenses  for  distribution  must  be  added  a 
reasonable  return  on  the  value  of  the  property  used  in  disti^bution. 
The  facts  as  to  the  value  of  this  property  are  similar  to  those  in  the 
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Kewtown  case.  The  historical  record  ie  practically  complete  in  thia 
case  as  in  that,  and  in  each  caae,  appraiaals  have  been  made  of  the 
property,  the  amounts  arrived  at  by  the  experts  reaching  a  total 
much  higher  than  the  actual  cost,  as  shown  by  the  books.  In  this 
case  full  appraisals  were  made  by  Willard  F.  Hine,  diief  gas  engi- 
-  near  for  the  Commission,  and  by  Mr.  Eandolph,  consulting  engi- 
neer, appearing  for  the  companies,  while  an  appraisal  of  mains, 
services  and  meters  was  made  by  John  T.  White,  superintendent  of 
the  street  department  of  the  Brooklyn  Union  and  of  these  subsidi- 
aries.   The  land  was  appraised  by  William  P.  Rae. 

The  cost  according  to  the  books  are  shown  in  tables  II  and  III. 
For  comparison  there  is  added  the  appraisals  of  the  engineers  for 
property  other  than  land,  and  that  of  William  P.  Rae  for  land. 
Futher  analysis  of  these  appraisals  appears  in  table  IV.  All  of 
the  appraisals  are  far  higher  than  the  actual  costs  on  the  books. 
The  difference  between  the  appraisal  of  Mr.  Hine  and  that  sub- 
mitted by  Mr.  Randolph  is,  in  the  main,  due  to  the  allowances 
made  by  the  latter,  on  a  hypothetical  basis,  for  contractor's  profits 
and  other  overhead  expenses.  The  amounts  testified  to  by  ALr. 
Randolph  have  no  basis  in  the  experience  of  the  companiee.  This 
entire  subject  of  overhead  allowances  has  been  fully  discussed  in 
the  Newtown  case  and  need  not  be  repeated  here.  The  conclu- 
sions there  reached  apply  equally  to  the  fourth  ward  companies. 
In  details,  the  appraisal  of  Mr.  Hine  differs  from  those  of  Mr. 
White  and  Mr.  Randolph  in  the  treatment  of  meter  installation 
and  the  portion  of  the  services  paid  for  by  consumers.  Mr.  Hine 
does  not  include  in  his  valuation  the  proportion  of  the  services 
paid  for  by  the  consumers.  This  is  manifestly  just  and  proper. 
In  regard  to  meter  installation,  the  practice  of  the  companies  has 
been  to  treat  the  cost  as  part  of  operating  expenses,  and  this  dis- 
poaition  is  permitted  under  the  uniform  system  of  accounts.  The 
inclusion  of  meter  installation  in  the  valuation,  therefore,  involves 
here,  as  in  the  case  of  the  Newtown  company,  a  revision  of  the 
figures  appealing  on  the  books  for  operating  expenses.  The  net 
result  of  such  revision  would  be  to  increase  profits  sufficiently  to 
yield  an  adequate  return  on  the  amount,  which,  according  to  tie 
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compsDy,  ahould  be  added  to  the  Taluation  for  inatalUng  meters. 
As  in  the  Newtown  case,  nothing  ia  gained  by  departing  from 
the  company's  accounting  practice.  Other  discrepancies  between 
the  appraisala  of  Mr.  Hine  and  those  of  Mr.  White  and  Mr.  Ran- 
dolph result  from  differences  in  the  unit  prices  and  quantities  as- 
sumed by  Mr.  Hine  and  by  the  other  engineers.  As  regards 
meters,  Mr,  Hine's  figures  might  be  fairly  increased  from  about 
$128,000  to  $130,000.  As  r^ards  other  items,  a  comparison  of 
actual  costs  of  construction  for  recent  years,  with  the  estimated 
coat  baaed  on  Tariooa  unit  figures  submitted,  lead  to  the  conclusion 
that  Hine'a  valuation  must  he  taken  as  the  maximum  amount  for 
the  coat  of  reproduction  new. 

Mr.  Hine'a  appraisal  confined  itself  to  the  phyaical  property 
other  than  land.  With  the  adjuatmenta  for  meters,  Mr.  Hine's 
figure  is  approximately  $1,132,500.  Accepting  the  companies' 
daim  for  die  valuation  of  the  land  $30,500,  the  appraisal  of  the 
property  new  is  $1,163,000.  From  this  aum,  depreciation  must 
be  deducted.  Taking  account  of  the  increased  allowance  for 
meters,  the  amount  is  $143,635.  The  net  valuation  of  the  phya- 
ical property  is  thua  in  round  numbera  $1,020,000. 

Further  additions  must  be  made  for  interest  during  construction 
and  for  working  capital.  On  the  basis  outlined  in  the  Xewtown 
diacuaaion  a  fair  allowance  for  interest  is  approximately  $30,000. 
This  amount  is  here  increaaed  to  $50,000  to  take  account  of  other 
overhead  items  charged  to  capital,  that  may  not  have  been  specifi- 
cally provided  for.  For  working  capital,  an  allowance  of  $100,- 
000  is  here  made;  The  total  valuation  for  the  purposes  of  this 
caae  on  December  81,  1913,  may  thus  be  taken  at  $1,170,000. 
The  valuatiMi  may  be  brought  down  to  December  31,  1814,  by 
taking  account  of  the  additions  made  daring  1914  as  shown  by 
the  annual  reports  to  the  Commission,  and  by  estimating  the  ac- 
crued depreciation  on  Mr.  Hine'a  basis.  For  December  31,  1914, 
the  valuation  should  be  increased  to  $1,240,000.  The  average 
investmemt  for  1914  would  thus  be  about  $1,200,000. 

We  muBt  now  conaider  the  question  of  "  going  value,"  which 
muat  be  determined  before  rates  can  be  established.     In  accord- 
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ance  with  the  decision  of  the  highest  court  of  this  state  (People  es 
reL  KingB  County  Lighting  Co.  v.  Willcox,  210  N.  Y.  479)  a 
public  utili^  company  is  entitled  to  a  fair  tetum  on  ita  invest- 
ment from  the  start,  and  early  deficiencies  in  a  fair  return  must 
be  made  good  through  later  returns.  The  question,  therefore,  is 
whether  or  not  the  companies  have  had  a  fair  return  throughout 
the  period.  The  record  in  this  case  shows  clearly  the  initial  out- 
lay of  the  Brooklyn  Union  Gas  Company  for  the  acquisition  of  the 
fourth  ward  companies  and  the  additional  capital  advanced  to 
them  from  time  to  time.  The  poli(y  of  the  Brooklyn  Union  Gas 
Company  has  been  to  withdraw  only  a  part  of  the  profits  of  the 
subsidiary  companies;  it  has  preferred  to  leave  the  remainder  in 
the  business  to  be  reinvested  in  property.  In  efiFect,  it  has  taken 
its  profits  partly  in  interest  on  capital  advanced  and  partly  in 
extensions  of  its  property. 

To  determine  whether  a  fair  return  has  been  earned  throughout, 
the  following  method  has  been  adopted.  The  original  investment 
is  made  the  starting  point  To  this  is  added  new  capital  advanced 
to  the  subsidiaries  by  the  Brooklyn  Union  Company  during  the 
year.  On  the  total  average  investment  for  the  year  a  fair  rate  of 
return  is  allowed.  From  the  amount  of  return,  there  are  deducted 
interest  payments;  the  remainder  is  added  to  the  investment.  In 
this  way  any  deficiency  in  the  amount  of  fair  return  is  treated  as 
part  of  the  investm^t.  The  calculation  along  these  lines  is 
repeated  year  by  year.  The  amount  arrived  at  at  the  close  of  any 
year  measures  the  entire  investment  in  the  business,  including 
deficiency  in  a  fair  return,  if  any.  The  investor  should  have  tiie 
amount  shown  by  the  calculation  in  the  form  of  undepreciated 
property.  If  he  has  lesB,  then  he  has  not  received  a  fair  return 
on  his  investment  throughout  the  period,  and  he  may  justly  claim 
an  allowance  for  "  going  value."  If  the  property  is  greater  than 
the  amount  of  his  investment,  then  he  has  received  more  than  a 
fair  return  for  the  period  in  which  hia  capital  baa  been  put  to 
public  uses,  and  no  allowance  should  be  made  for  "  going  value." 

The  doctrine  of  "  going  value,"  as  expounded  in  the  Kings 
County  Lighting  Company  case,  contemplates  that  a  public  utility 
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be,  in  effect,  guaranteed  a  fair  rate  of  return  by  the  public,  and 
that  deficiencies  in  any  year  be  made  good  to  the  company  in  aub- 
sequent  years.  The  investor  ia  protected  in  his  income,  the  risks 
assumed  by  him  are  minimized.  The  rat©  of  return  to  which  he 
is  entitled  should  reflect  the  safety  and  high  degree  of  security  of 
the  investment.  This  is  only  fair  to  the  public  A  rate  of  6  per 
cwit  under  these  conditions  is  reasonabloy  and  7  per  cent  is  gen- 
erous. A  calculation  at  the  rate  of  6  per  cent  indicates  an  invest- 
ment in  the  fourth  ward  companies  to  the  close  of  1913  amount- 
ing to  $1,042,660.  A  similar  calculation  at  the  rate  of  7  per  cent 
indicates  an  investment  of  $1,179,722.  These  figures  make  allow- 
ance for  any  deficiencies  in  return  which  may  not  have  been  made 
good. 

The  valuation  for  the  property  here  indicated  is  $1,170,000. 
This  figure  excludes  certain  property  owned  by  the  fourth  ward 
companies,  but  not  used  in  their  operations,  valued  by  the  com- 
paniea'  witness  at  $22,000.  The  total  value  of  the  property  is 
thus  $1,190,000.  Comparison  of  the  investment,  as  calculated, 
and  the  valuation  of  $1,190,000  here  indicated  proves  that  the 
Brooklyn  Union  Gas  Company,  as  tbe  owner  of  the  fourth  ward 
companies,  has  had  throuphout  a  return  of  approximately  7  per 
cent  If  account  were  taken  of  the  profits  to  the  Brooklyn  Union 
Company  arising  from  the  overcharge  on  gas  supplied  to  the  fourth 
ward  companies,  the  actual  return  would  be  even  higher.  Part 
of  its  return  the  Brooklyn  Union  Company  has  taken  in  interest, 
the  rest  it  has  taken  in  the  form  of  additions  to  its  property. 
Early  deficiencies  in  the  rate  of  return,  if  any,  have  been  made 
good.  There  is  accordingly  no  basis  for  an  allowance  for  "  going 
value." 

The  value  of  the  property  in  use  during  1914  has  been  found  to 
be  approximately  $1,200,000.  This  applies,  however,  to  1914. 
Any  rate  now  adopted  would  not  be  applicable  until  1916.  Mean- 
while sales  have  beep  ioereaaing  more  rapidly  than  the  invest- 
ment, with  the  result  that  as  the  density  of  distribution  improves, 
the  amount  necessary  to  yield  a  fair  rate  of  return  per  1,000  cubic 
feet  diminishes.     Thus,  a  liberal  estimate  is  that  during  1915  and 
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1916,  the  increase  of  fixed  capital,  chiefly  for  mains,  meters  and 
servicee,  in  excess  of  accrued  depreciation  will  amount  to  about 
$75,000  a  year.  On  the  other  hand,  past  experience  would  indi- 
cate that  sales  will  increase  about  12  per  cent  per  year,  that  is, 
from  approximately  600,000,000  cubic  feet  in  1914,  to  665,000,- 
000  cubic  feet  in  1915  and  740.000,000  cubic  feet  in  1910.  To 
be  conservative  the  increase  in  sales  is  calculated  here  on  commer- 
cial sales  alone.  This  would  mean  that  in  1916  a  7  per  cent 
return  would  iuvolve  a  charge  to  the  consumers  over  and  above  all 
costs  equal  to  about  thirteen  cents.  A  6  per  cent  return  would 
inTolve  about  eleven  cents.  For  reasons  more  fully  set  forth  in 
the  Newto\pn  case,  it  seems  to  me  that  7  per  cent  is  a  fair  rate  of 
return,  and  indeed  a  liberal  rate  of  return  upon  the  property  used 
for  distribution.  The  figure  of  thirteen  cents  may  justly  be 
adopted  in  determining  a  rate  that  will  not  become  operative  before 
1916. 

The  proper  charge  to  be  made  by  these  companies  for  their  own 
operation  should  equal  the  cost  of  distribution,  found  to  be  about 
thirty-two  cents,  plus  a  charge  of  about  thirteen  cents  for  a  rea- 
sonable return  upon  their  property  used  for  distribution.  That 
is,  the  fourth  ward  companies  shoulrl  he  allowed  to  charge  about 
forty-five  cents  over  and  above  what  is  a  fair  charge  for  gas  sold 
to  these  companies  by  the  Brooklyn  Union  Company. 

The  determination  of  the  rate  for  gas  in  the  fourth  ward  will 
depend  largely  on  the  view  adopted  on  the  fairness  of  the  price 
now  charged  by  the  Brooklyn  Union  Gas  Company  for  gas  sup- 
plied to  its  subsidiaries  for  distribution  in  the  fourth  ward.  The 
price  ia  fifty  cents  per  1,000  cubic  feet.  It  is  assumed  that  8  per 
cent  of  the  gas  supplied  is  lost  in  distribution.  Some  gas  is  also 
used  by  the  company.  Thus  the  cost  of  the  gas  actually  delivered 
to  customers  is  about  fifty-four  and  one-half  cents  per  1,000  cubic 
feet  sold.  This  is  far  more  than  one-half  of  the  total  cost,  aa 
reported  by  the  companies,  for  supplying  gas  to  the  residents  of 
the  fourth  ward.  The  price  charged  is  apparently  arbitrary.  It 
is  supplied  to  all  subsidiaries  of  the  Brooklyn  Union  Gas  Company 
without  regard  to  special  conditions  of  service.     Thus,  the  New- 
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town  and  the  fourth  ward  companies  are  alike  charged  fifty  cents 
per  1,000  cubic  feet,  aldiough  tie  Newtown  Company  has  its  own 
header,  while  the  fourth  ward  companies  have  none. 

In  the  Newtown  case  an  analysis  of  the  data  indicated  that  the 
cost  of  furnishing  gas  to  that  company  was  about  forty  cents. 
The  Newtown  supplied  and  operated  its  own  holders.  In  the 
light  of  the  Newtown  record,  operating  Mcpenses,  including  depre- 
ciation applicable  to  the  holder  property,  together  with  a  return  of 
7  per  cent  on  the  inTestment  tlierein,  would  involve  an  additional 
charge  of  about  four  cents.  The  price  for  gas  to  the  fourth  ward 
companies  should  thus  be  about  four  cents  higher  than  the  price 
to  the  Newtown  Company.  This  would  justify  a  charge  to  the 
fourth  ward  companies  of  forty-four  cents.  The  cost  per  thousand 
cubic  feet  of  gas  delivered*  to  their  customers,  allowing  8  per  cent 
for  transmission  losses,  would  accordingly  be  about  forty-eight 
cents,  or  six  and  on&^half  cents  less  than  the  %ure9  now  reported 
as  the  cost  of  gas  sold  by  the  fourth  ward  companies. 

The  statement  submitted  in  this  case  in  justiticatiDu  of  the 
fifty  cent  chaise  to  the  fourth  ward  companies  is  as  follows: 

Production  expenses   34  00  cents 

General  espouses,  representing  proportion  of  fire 
and  liability  insurance,  general  administration 
of  plant,  accidents  and  damages,  contingencies, 

cost  of  pumping  the  gas  to  the  fourth  ward 3  75 

Taxes 2  25 

Reserves  against  depreciation,  renewals,  contingen- 
cies and  other  items  mentioned  in  the  rule  filed 
with  the  Commission 6  00 

45  00 
Return  on  investment 5  00 

Total .10  00  cents 


It  is  the  contention  of  the  company  that  the  fifty-cent  rate 
made  to  the  subsidiary  companies  is  inadequate,  that  it  allows  a 
Stah  Dm.  Bw.— Vol.  8       9 
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profit  of  but  five  cents  and  yields  a  return  on  the  mvesbnent  of 
no  more  than  3  per  cent  on  the  capital  investment. 

The  accuj-acy  of  the  details  in  the  statement  submitted  is  open 
to  serious  doubt  Thus,  production  expenses  are  given  as  thirty- 
four  cents.  The  fifty  cent  chai^  for  gas  supplied  to  subsidiaries 
has  been  in  effect  since  1009.  The  Brootlyu  Union  Gas  Com- 
pany has  throughout  this  period  rendered  to  the  Commission 
annual  reports  covering  in  detail  its  production  expenses.  From 
these  it  appears  that  i&  no  year  was  the  coat  aa  high  as  thirty-four 
cents,  and  in  any  event  the  coat  in  any  one  year  could  not  be  used 
to  justify  a  rate  that  has  been  in  effect  for  six  yeara  or  more.  The 
highest  figure  reached  was  thirty-one  and  two  tenths  cents  in 
1913 ;  in  two  of  the  six  years  the  cost  was  about  twenty-five  and 
onfr-half  cents,  and  in  two  years  about  twenty-four  and  onfr-half 
cents.  The  discussion  of  production  expenses  in  connection  with 
the  Newtown  case  has  indicated  that  a  reasonable  figure  for  pro- 
duction costs  is  about  twenty-six  cents. 

The  amount  submitted  for  general  expenses  and  the  cost  of 
pumping  gas  to  the  fourth  ward,  three  and  thre&qnarterB  cents, 
is  not  supported  by  the  annual  reports  submitted  to  the  Commis- 
sion. These  would  indicate  a  figure  applicable  to  production, 
storage,  and  transmission  nearer  to  two  cemts.  The  amount 
entered  for  depreciation,  etc.,  viz.  five  cents,  appears  to  be  excess- 
ive. In  the  Newtown  case  the  amount  submitted  was  equal  to 
three  and  six-tenths  cents.  If  account  is  taken  of  the  investment 
in  holders  on  the  basis  of  the  Newtown  record,  the  proper  figure 
would  be  nearer  to  four  cents. 

It  was  contended  that  the  fifty  cent  charge  left  to  the  Brooklyn 
Union  Company  only  five  cents,  Or  about  3  per  cent  on  the  capital 
devoted  to  the  production  of  gas.  No  adequate  data  were  pro- 
duced in  support  of  this  assertion.  In  the  Newtown  case,  it  was 
claimed  that  the  investment  used  for  the  production  of  gas  was 
equal  to  ninety  cents  per  1,000  cubic  feet  of  gas  mad&  The 
Newtown  record  indicates  that  the  investment  in  holder  proper^ 
was  equal  to  about  thirty-two  cents  per  1,000  cubic  feet  of  gas 
supplied  to  that  company.     The  total  investment  for  the  mannfao- 
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ture  and  storage  of  gna  would  thus  be  about  one  dollar  and  twenty- 
two  cents  per  1,000  feet  of  gas  furnished  by  the  Brooklyn  Union 
Company.  This  involves  a  charge  for  return  on  the  investment 
equal  to  seven  and  three-tenths  cents  per  1,000  cubic  feet  of  gas 
on  tie  basis  of  6  per  cent  as  a  fair  return,  or  eight  and  one-half 
cwits,  on  the  assumption  that  7  per  cent  is  the  proper  rate  of 
return. 

An  adjustment  of  the  figures  in  the  statement  of  Brooklyn  Union 
costs,  in  the  light  of  the  data  here  mentioned  on  production  ex- 
penses and  on  property  investment,  mukes  it  appear  that  a.  fair  rate 
for  gaa  supplied  to  the  fourth  ward  companies  is  about  forty-three 
or  forty-four  cents.  This  is  the  rate  indicated  above  by  a  com- 
parison of  conditions  of  supplying  gas  to  the  Newtown  and  the 
fourth  ward  companies.  A  charge  of  forty-four  cents  for  gas  sup- 
plied to  the  fourth  ward  companies  means  that  after  deducting 
distribution  losses  and  gaa  used  by  the  company,  the  cost  for  gas 
delivered  to  their  customers  is  about  forty-eight  cents  per  1,000 
cubic  feet  or  six  and  one-half  cents  less  than  the  cost  on  the  basis 
of  the  present  fifty  cent  charge. 

Summarizing  the  foregoing  discussion,  we  find,  that  on  the  basis 
of  a  fair  chat^  by  the  Brooklyn  Union  for  gas  supplied  to  the 
customers  of  tlie  fourth  ward  companies,  the  cost  at  the  oonsumera' 
meter  is  approximately  forty-eight  cents.  The  expense  of  distri- 
bution is  about  thirty-two  cents,  to  which  should  be  added  thirteen 
cents  to  provide  a  fair  return  on  tho  property  used  by  the  com- 
panies for  the  benefit  of  the  consumer.  These  calculations  are 
based  on  total  sales.  In  arriving  at  a  rate,  it  mnat  be  borne  in 
mind  that  the  price  to  be  fixed  applies  only  to  gas  sold  to  private 
consumers,  the  rate  to  the  city  being  unaffected  by  these  proceed- 
ings. Taking  this  fact  into  account,  a  fair  rate  for  gas  sold  to 
private  consumers  is  ninety-five  cents. 

More  detailed  calculations  are  ^ven  below  to  show  the  return 
to  the  fourth  ward  companies  under  a  rate  of  ninety-five  cents  and 
under  a  rate  of  one  dollar.  From  these  it  appears  tiiat  a  dollar  rate 
yielded  in  1914  a  return  of  more  than  9  per  cent  and  would  yield 
in  1916  more  than  10  per  ctTit.    Such  earnings  are  manifestly  ex- 
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cessive  and  should  be  letliiced.  \  rate  of  ninety-five  cents  will 
yield  to  the  companies  an  adequate  return  and  make  fair  allowance 
for  contingencies  and  surplus, 

I  believe  therefore  that  thia  reduction  to  ninety-flve  cents  per 
1,000  cubic  feet  should  be  ordered  to  take  effect  January  1, 1916. 

Straus,  Chairman,  Hodge,  Whitney  and  Hervey,  Commia- 
sioners,  concurring. 

EsTiMATBD  Earnings  TJNDEn  a  Rate  of  Xinety-Five  Cents  fob 

Gas  Sold  to  Pkivate  Consi'mers 
GhiB  bousht  and  told  (KI  cii.  ft.) : 

ini4  101.^  J9ie 

GMbDiieht(a}   651,605  724. BZ4  806,763 

Gm  Bold  —  commercial   580,205  027,430  702,722 

municipal 36,1175  37.000  37.000 

ToUl  sold S!I7. 180  664.430  739,722 

Revenae: 

Oas  sales — >  comnicrcial  at  65e  per 

M  cu.  ft 8532.104        «59fl.058        $667,586 

G«i  Balu  —  municipal  at  76c  per  M 

en.  ft 27.731  27,750  27,750 

Miscellaneous  (Including  rent) I3,0S1  13,100  13,100 

Total $573,006         $636,903         $708,436 

Operating  expenses: 

Gas  purchased  at  44c  per  M  cu.  ft. 

bought  (a)  $286,706        $318,966        $354,975 

Distribution,     commercial,     general, 

etc.,  at  31.06c 185,458  206,306  220.682 

Depreciation,  estimated 17, 500  19, 000  20.  GOO 

Tot*l $489,684         $644,272         $805,167 

Operating  Income $83.  342  $92,  638        $103,279 

Valuation  of  property  (average  for  }'ear).$l,  206, 000  $1,280,000  $1,366,000 
Rate  of  return  on  valuation  of  property 

(average  for  year)  6,91%  7.24%  7.62% 


(a)  Allowing  for  losses  in  distribution  and  for  gas  used  by  companiss. 
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Estimated  Eaunings  Under  Kate  of  One  Dollae  fob  Gas 

Sold  to  Private  CoNaoMERa 
Gas  bought  uid  sold   (M  cu.  ft.]  : 

ini4  1615  igia 

Gas  bought  <»)  651.606  724.824  806.763 

Gas  sold  —  commercial   560,205  627,430  702,722 

municipal 36, 975  37. 000  37, 000 

Total  sold 607.180         664,430  730,722 

Rerenue: 

Gas  sales  —  commercial  at  (1  per  M 

cu.  ft toflO.  205         $627.  430         J702. 722 

Gas  Mies  —  municipal  at  7Sfl  per  M 

en.  ft.   27.731  27.750  27.760 

HisceUansons  {including  rent) J3.081  13,  lOO  13. 100 

Total (601,017        $608,280        C743,S72 

Operating  expenses: 

Gas  purchased  at  44c  per  M  cu.  ft. 

bought  (a)   «286,706        $318,866        1354,678 

Distribution,     commercial,    general . 

etc.,  at  31.0SC 185. 4SS  200.306  229.682 

Depreciation  estimated 17. 500  19,  000  20, 500 

Total 8-189.664         «554,272         »606, 157 

Operating  income   $111,353         $124,008         $138,415 

Valuation  of  propertj*  (average  tor  year).$1.205.  OOO    $1,280,000    $1,365,000 
Bate  of  return ; 
.    Valuation  of  property  (average  (or 

year 9.24%  9.69%  10.21% 


(a)  Allowing  (or  losses  in  distribution  and  (or  gas  used  by  companiai. 
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TABLE  I 

POUKTH  WaBD  CoMFAinZS 

Gas  Sold  and  Cost  of  Distributing  Gas,  19U 

A — Sales  of  Oas 

Commercial 560,205  M  ca.  ft 

Municipal 36,975  M  cu.  ft 

Total 597,180  M  cu.  ft 

B—Cost  of  distribviing  gas-  j^,^   ^^-Xow 

Distribution  expense'   $74,651 

Deduct,  materials  recovered 
from  consumera'  premises, 
charged  originally  to  ex- 
pense          1;628        $73,028  12.22 

Commercial  expense   51,288  8.59 

General  expense $36j865 

Add — rent  of  branch   office 

and   oost   of  maintaining 

main  office  building 3,247  40,112  6.72 

Depreciation,,  estimated 17,500  2.93 

Taxes 17,552  2.94 

Uncollectible  bills 3,483  .58 

Total $202,958  83.98 

Deduct — miBcellaneous  revenue  (includ- 
ing rent) 13,081  2.19 

Ket  cost  of  distribution .".      $189,877  31.79 


1  After  deducting  income  from  municipal  Immp  repairs. 
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TABLE!  U 
FouKEB  Ward  Coupakibs 
PBoriBTT  Iwoldiumo  Intxbut  Ddhino  Conbtbtjction  and  Workino  Capital 

Lies  Deprbciatioit 
(CcNFt  aap«r  books  ud^tpfoiHl  by  GommiauOD'e  Gas  Engineer,  Dec.  31,  1913-19U) 


1013 

1914 

Cortaaper 

'&• 

Coat  aa  per 
books 

*ffiSf 

Stnictniw  —  Union  Ave.' . . . 
8truct««B  — Beaver  St 

J«l,597 
13,559 
«8,774 
M,718 

$1,037,176 
13,630 
64,183 
1,718 

$1,054,332 

14,016 
68,960 
> 1,718 

$1,129,911 
14,086 
64,370 
1,718 

ToU  fixed  Mirital  (excl. 

11,046,648 
202,073 

$1,11«J07 
1«,000 

$1,139,026 
261,173 

$1,210,086 
162,000 

Net  fixed  Mvital  (exd. 

$843,576 
18,060 
•8,000 

$976,707 
'22,600 
'8,000 

1887,853 
18,060 
'8,000 

$1,048,086 

Und— UniiilAve 

Und— Beaver  St.. 

'22,500 
'8,000 

Total  fixed  capital  (ind. 

S869,62S 

'50,000 
•86,M8 

$1,007,207 
•50,000 
•100,000 

$013,903 
'fiO.OOO 
'118,927 

$1,078,686 

*eo,ooo 

Net  ODtTCat  RMta— exeev 
over  KabiHSM. .  .. 

•100,000 

11,005,273 

$1,167,207 

$1,062,830 

It  lot  (MMnI  •tnutuiw  nontoiia  Mvanl  itoou  iodnded  br  Ui.  Hins  In  aoHnl 


■Notiboi 
•obBduitM  hva  takoi. 


ieftr»Uiy  on  bodka.    Mr.  I 


•  Watkag  Bfitti  nqidmiiait  eMLnutttd  on  baaia  ol  cficntiiis  anniima,  a 


to  i]aru«  UU  M  ps  boata,  U 
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TABLE  III 
Cost  or  Pbopebtt  and  Atpkusals  Dkcbhbbr  31,  1913 


Cortoapei 
boofa' 

Arrausus 

Hine 

Bandolph 

White 

$737,810 

95,478 

•128,309 

r90,725 

123,301 
114,160 

$1,052,321 
257,902 

239,823 

$838,437 
196,501 

182,324 

H«ten... 

Total  dirt.  Byatem. 
Gm   loot?  ud   impl's- 

$961,697 
10,70B 

2,860 

(B,774 

$1,037,176 
13,315 

$1,560,046 
,0,70^ 

'$1,217,322 

'$1,353,671 

General  structures, 
Union  Ave 

v«r  and  Church  8la 

1,718,         3.608 

$1.M3,930 
18,050 

Und: 
Union  Avenue   . 

■22,500 

'8,000 

Beaver  and  Church 

Total 

$1,061,980 

11,083,078 

■  EidiMin  of  property  on  BasTer  ind  Cliureli  ilncM  Icued  bi  tha  Brooklyn  Union 
LHd  only  to  *  smill  utent  by  ths  Fourth  wud  eompuin. 
■Thounount  of  tl.S63  ihould  be  Hldsd  for  matan  underobvgad  on  thn  booln, 


•  AppraiMj  at  Wm.  P.  R»  [or  i 

•  ExdudBfl  certfun  "  doubtful  " 

•  Inrluda  ceruin  doubtful  ites 


id  by  Fourth  ward 


L  for  cJerieal  &ad  au 
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TABLE  IV 
FotTETB  Wabd  Cohfanibb 
F  Appbaibals  of  Pkopebtt  Exclcsiv*  of  Luid,  December  31,  1913 


DlSTRUVnON   SlSTEM 

Hine 

Handolph 

White 

Mains,.. 

15", 932 
114,151 

r87.719 

117.661 

'127,6S4 

56,304 

57,631 

111,040,057 
41,479 

$1,159,368 
17,213 

$1,081,536 

$1,176,581 
'116,708 

'256,757 

Overhead 

SI, 081,536 
44,358 

$1,550,046 

Deduct  paymente  by  conaumers  on  accouo  t 

, 

$1,037,178 

$1,550,046 

Gbmskal  Stbucturss 

'"$64,183 

"1,719 

13,315 

315 

"$71,062 
"3,007 
■•  13,159 

$79,632 

$87,228 
"15,304 

Overhead. :.;;: 

r9,532 

$102,532 

$1,116,710 

$1,652,678 

>  Inoludis  N.HKt  mtcn  in  gtosk  to  ^ 

'  Tmtod  by  sompanu*  u  opanCIns 

'  Rsiiilolph'i  ntinuit*  lor  paTiiii. 

'To  iDcludc  doubtfu]  iunu,  IISO^SM  ihaijlii  b«  wided. 

'  Cmtracton  not  Amptoyod  jv  a  rulo  lor  comtruoUon. 

•  Egiuli  10  pd  nat  ol  ImiB  flcum  lor  labor  uhI  mitariali. 

'  TrMUd  by  oompanin  ■■  oparatiiii  eipgiwa  and  not  o^ilaliied. 

■  Eqnala  20  par  soil  gf  the  amouat  lor  labor  and  maCsrial  and  gsD 

•  WhiM  and  Randolpti  maks  no  allowanea  fm  wnaumua'  wntiibu 

■  lacludca  10  par  cent  Cor  ocmtiDgsDciga  and  10  per 
u  InelndM  10  per  Mot  ceneml  coatracton'  proGli. 
B  Indudn  ID  ptr  sei 


Qtraotoc'i  profit, 
ind  ■uperintcDdvoca. 
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In  the  Matter  of  the  Hearing  on  the  Motion  of  the  OomraiBaion 
on  the  Question  of  Impbovkmekts,  Ciianqes  and  AsDiTiosa 

IN    AND    TO    THE    EXISTING    STRUCTURE    OF    ThS   LoHO   IsLASD 

Raileoab  Compahy  on  its  Atlantic  Division 
Case  'So.  1918 

(Public  Serrice  CommiBsion,  First  District,  May  26,  1016) 

Safety  precatitlciia  at  street  crogsliiKa  —  railni&d  corporatioiia — erection  of 
«all  St  Sackmu  atteet  not  leqaired  —  former  order  tbrogated. 

It  appearing  tluit  the  iron  railing  existing  at  the  interBection  of  the 
right  of  way  of  the  Long  Island  railroad  with  Sackman  street  in  the 
borou^  of  Brooklyn,  is  effective  to  prevent  accidents  to  vehicles  thereat, 
an  order  will  be  entered  abrogating  a  former  order  requiring  a  wall  at 
said  intersection. 

This  proceeding  waa  upon  the  motion  of  the  CommiBsion  and 
was  started  by  the  adoption  on  March  5,  1915,  of  a  resolution 
directing  a  hearing  to  determine  whether  tJie  Long  Island  Kail- 
road  Company  should  he  required  to  provide  safety  precautions 
at  the  points  of  intersection  of  the  Atlantic  division  with  Howard 
av^iue  and  with  Sackmann  street,  in  the  borough  of  Brooklyn. 

A  separate  proceeding  was  thereafter  started  in  the  Howard 
Avenue  crossing  in  Case  No.  1959,  and  on  December  7,  1915,  the 
Commission  entered  an  order,  pursuant  to  an  opinion  adopted 
therein,  directing  the  Long  Island  Railroad  Company  to  erect  a 
wall  on  the  north  side  of  its  right  of  way  at  Howard  avenue 
similar  to  the  one  existing  at  the  south  side  thereof. 

On  December  17,  1915,  the  Commission  entered  an  order  in 
Case  Ko.  1918  requiring  the  company  to  erect  a  barrier  at  the 
intersection  of  the  Atlantic  division  with  Sackman  street  similar 
to  the  one  required  at  Howard  avenue.  In  a  communication 
addressed  to  the  Commission  on  April  14,  1916,  the  company 
requested  a  rehearing  aa  to  the  Sackman  Street  croseing,  which 
was  granted  by  resolution  adopted  May  4,  1918. 
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On  Ma;  25,  1916,  the  CommiasioQ,  pursuant  to  an  opinion  of 
Commissioner  Hodge  adopted  on  that  day,  entered  an  order  abro- 
gating the  order  of  December  17,  1915. 

For  the  order  and  opinion  of  December  7,  1915,  in  Case  No. 
1959,  see  6,P.  S.  C.  R.  (Ist  Dist  N.  Y.)  315. 

H,  M.  Chamberlain,  for  the  Commission. 

Lamar  Hardy,  by  William  J.  Clarke,  for  the  City  of  New  York. 

0.  L.  Addison,  for  The  Long  Island  Railroad  Company, 

HoDOB,  Commissioner. —  The  order  in  this  case  adopted  Decem- 
ber 17,  1915,  directed  the  company  to  erect  a  barrier  at  Sackman 
street  similar  to  the  barrier  erected  by  the  company  at  Howard 
avenue,  pursuant  to  the  order  of  this  Commission  (Case  No. 
1959).  The  iron  railing  now  in  place  along  the  structure  across 
Sackman  street  shows  no  indication  that  it  has  ever  been  struck 
by  moving  vehicles.  Sackman  street  is  not  a  through  street, 
being  but  one  block  long,  and  there  is  no  through  tralBc,  or  any 
rapidly  moving  vehicles  whatever,  such  ae  is  the  case  in  Howard 
avenue,  which  is  a  through  street  Practically  the  only  traffic  on 
Sackman  street  consists  of  delivery  wagons. 

In  view  of  these  conditions  it  would  appear  that  no  barrier  is 
necessary  other  than  the  iron  railing  now  in  place. 

Straus,  Chairman,  Whitney,  Hayward  and  Hervcy,  Com- 
missioners, concorring. 
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In  the  Matter  of  the  Application  of  the  Bbookltn  HsiOHTa 
Railroad  Company  for  Permission  and  Approval  of  the  Com- 
mission, under  Section  53  of  the  Public  Service  Commission 
Law,  of  the  Construction  and  Operation  of  an  Extension  of  Its 
Street  Surface  Eailroad  from  Island  Avenue  (Avenue  K), 
through  Private  Property  to  Flatbush  Avenue,  in  the  Borough 
of  Brooklyn,  City  of  New  York 

Case  No.  2043 

(Public  Service  CommlsBlon,  First  District,  Hay  25,  1916) 

Street  railToad  coipoTatioiu  —  francbiaes  and  piiTlleges  of. 

Pianchiies  and  priTiteges  —  extensions  will  not  be  neceMarily  denied  as  bein^ 
incompatible  with  public  convenience. 

Franchises  and  privileees  —  extensions  of  street  railtoad  on  private  piopeity 
—  perpetual  tigbt,  an  incident  of  private  property,  not  pieventible  by 
Commission  as  aeainat  public  policy — legislative  Intent  subserved  by 
approval  of  application. 

For  the  approval  bj  the  Commiaaion  under  section  63  at  the  Public 
Servii-e  Commiasions  Law  of  the  operation  of  an  extension  at  a  street 
surface  railroad  on  private  property  a  frani^hise  from  the  local  autboritica 
is  not  required  under  aection  171  of  the  Railroad  Law. 

An  application  by  the  Brooklyn  Heights  Railroad  Company  for  the 
approval  of  an  extension  on  private  property  will  not  be  denied  aa 
incompatible  with  public  convenience  and  necessity  because  said  exteuaion 
would  BCTve  only  persons  employed  in  faetorieg  adjacent  thereto. 

The  contention  of  the  city  authoritiea  that  the  approval  of  an  extension 
of  a  street  surface  railroad  on  private  property  in  the  absence  of  a  local 
limited  term  franchise  for  the  same  ia  against  public  policy,  aa  a  grant 
of  a  perpetual  right,  cannot  be  sustained  in  view  of  the  failure  of  the 
Legislature  to  enact  a  proposed  amendment  to  the  city  charter  so  aa 
to  require  a  local  franchise  for  such  an  extension,  and  the  failure  of 
legislative  action  may  well  be  ioterpreted  by  the  Commission  as  a 
certain  indication  of  legislative  intent. 

Tins  proceeding  was  upon  the  application  of  the  Brooklyn 
Heights  Railroad  Company  for  the  approval  of  the  extwiBion  of 
its  street  railroad  on  private  property  from  Island  avenue  (Ave- 
nue N)  to  Flathush  avenue,  and  was  started  by  the  adoption  of 
an  order  on  l")ocpml)er  1,  1915,  directing  a  hearing  in  the  matter. 

On  ilay  25,  1!I16,  the  Commission  entered  an  order  granting 
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the  application  by  an  affirmative  vote  of  CommissionerB  Hayward. 
Hodge,  Whitney  and  Hervey,  Chainnan  Straus  not  voting. 

On  June  5,  1916,  Commissioner  Whitney  filed  an  opinion  in 
support  of  the  action  of  the  Commission. 

The  order  entered  by  the  Commission  was  in  part  as  follows : 

"  Ordered,  That  the  permission  and  approval  of  this  Commis- 
sion be  and  it  hereby  is  granted  to  the  Brooklyn  Heights  Railroad 
Company  for  the  construction  and  operation  of  an  extension  of 
its  street  surface  railroad  in  and  upon  the  following  route  in  the 
borough  of  Brooklyn,  city  of  New  York : 

"  Beginning  at  the  intersection  of  Island  avenue  (Avenue  N) 
and  Ralph  avenue  and  running  thence  along  Ralph  avenue  (now 
private  property)  to  Mill  avenue;  thence  along  Mill  avenue  (now 
private  property)  to  Kemble  avenue;  and  thence  along  Kemble 
avenue  (now  private  property)  to  a  point  opposite  the  main  en- 
trance of  the  property  of  the  Gulf  Refining  Company,  said  exten- 
sion being  approximately  3,500  feet  in  length  and  being  show;i 
by  an  unbroken  red  line  upon  the  map  received  in  evidence  as  appli- 
cant's Exhibit  No.  4  at  the  hearing  had  in  this  matter." 

Edward  M.  De^an,  for  the  Commission. 

D.  A.  Marsh,  for  tiie  Bro<^yn  Heights  Railroad  Company. 

Lamar  Hardy,  by  William  J.  Clarke,  for  the  city  of  New 
York. 

Cannon,  Siebert  &  Ri^a,  by  R.  E.  T.  Ri^,  for  Atiantic,  Gulf 
and  Pacific  Company  and  National  Lead  Company. 

WHiTiraT,  Commissioner. —  The  Brooklyn  Heights  Railroad 
Company  applies  for  a  certificate  under  section  53  of  the  Public 
Service  Commissions  Law,  which  provides  that  the  permission  and 
approval  of  the  Commission  must  he  had  to  the  "  construction  of 
a  railroad  or  street  railroad  or  any  extension  thereof,"  or  to  the 
exercise  of  a  "  franchise  or  right  under  any  provision  of  the  Rail- 
road Law  or  any  other  Law." 

The  Railroad  Law,  section  170,  provides :  "  Any  street  surface 
railroad  corporation  at  any  time  proposing  to  extend  its  road,  or 
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to  construct  branches  thereof,  may  from  time  to  time  make  and 
file  in  each  of  the  offices  in  which  its  certificate  of  incorporation 
is  filed  a  statem^it  of  the  names  and  description  of  the  streets, 
roads,  avenues,  highways  and  private  property  in  or  upon  which 
it  18  proposed  to  construct,  maintain  or  operate  such  extensions  or 
branches." 

In  caBe  an  extension  for  which  such  a  certificate  is  filed  is  for  a 
route  on  a  street  or  other  public  way,  the  company  must  obtain, 
as  provided  in  section  171  of  the  Railroad  Law,  the  consents  of 
the  local  authorities  and  of  the  property  owners.  In  this  case, 
howevcTj  the  proposed  route  does  not  traverse  any  auch  street  or 
other  public  way  and,  accordingly,  the  provisions  of  the  said 
section  171  do  not  appear  to  apply.  The  company  has  obtained 
title  to  the  private  property  over  which  it  proposes  to  construct 
its  extension  and  there  r«naing  only  the  question  as  to  whether, 
under  section  53  of  the  Public  Service  Commissions  Law,  public 
convenience  and  a  necessity  would  be  served  by  such  construction 
and  operation. 

The  testimony  shows  that  this  line  will  be  of  use  mainly  to-the 
employees  of  three  different  industrial  plants  located  near  its  ter- 
minus, where  between  250  and  300  men  are  employed.  It  has 
been  contended  in  opposition  to  the  granting  of  this  certificate  tbat 
the  extension  would  be  for  the  benefit  of- one  concern  and,  there- 
fore, does  not  represent  any  matter  of  public  convenience  and 
necessity.  That  concern,  however,  will  not  ride  in  the  cars  nor 
will  it  pay  the  fares  of  its  employees.  So  far  as  the  matter  of 
railroad  operation  is  concerned,  they  are  prospective  passraigers 
without  regard  to  their  employment  by  one  or  more  concerns. 

It  has  been  contended  with  some  force  that  the  Commission,  as 
a  matter  of  public  policy,  should  withhold  its  certificate  on  the 
ground  that  its  grant  would  confirm  to  the  company  the  right  to 
maintain  and  operate  an  extension  in  perpetuity.  This  ia  based 
on  the  fact  that  the  company  either  owns  or  may  own  the  fee  or 
a  permanent  easement  to  the  land  upon  which  the  tracks  would 
be  laid,  and  that  if  the  Commission  allows  such  construction  and 
subsequent  operation  no  public  authority  can  thereafter  question 
the  pemuinetu^  of  such  operation. 
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This  case  has  remained  imdetermmed  for  some  time  at  ih© 
request  of  the  city  of  New  York.  During  this  time  the  city, 
which  opposes  the  granting  of  the  certificate,  had  introduced  in 
the  I^islature  a  bill  amending  the  city  charter  so  as  to  require  the 
ctunpaoy,  under  such  ciroumBtances  as  these,  to  secure  a  franchise 
from  the  local  authorities,  who,  by  the  terms  of  the  charter,  are 
prohibited  from  granting  a  frandiise  for  more  than  twenty-five 
years.  The  Legislature  failed  to  enact  such  an  amendment  to  the 
charter.  The  oitaation  presented  by  such  a  state  of  facts  as  these 
has  been  known  to  the  city  authorities  for  several  years.  Their 
failure  to  secure  the  proposed  amendment  to  the  charter  may  well 
be  interpreted  by  this  Conmiission  as  a  certain  indication  of  legis- 
lative intent. 

In  expression  of  the  attitude  of  the  city  there  was  presented  to 
the  Commission  a  report  with  recommendations  from  its  com- 
mittee on  franchises  approved  by  the  board  of  estimate  and  ap- 
portiomnent  on  Februaiy  18,  1916.  The  first  recommendation  is 
as  follows :  "  That  there  be  presented  to  the  Public  Service  Com- 
mission of  the  First  District,  the  view  of  the  board  of  estimate 
and  apportionment  that  sound  public  policy  would  not  be  con- 
served by  the  granting  of  any  certificate  to  the  applicant  raiboad 
company  which  would  ultimately  result  in  the  establishment  of 
what  would  be  a  perpetual  street  railroad  franchise  within  the 
limits  of  the  city  of  New  York,  but  at  the  same  time  that  there 
be  expressed  to  that  Commission,  the  opinion  of  the  board  of  esti- 
mate and  apportionment  that  under  the  facta  in  this  case  and 
under  existing  statutes,  that  board  has  no  power  in  the  premises, 
and  that  the  responsibility  of  taking  action  which  would  result  in 
the  possession  of  such  a  perpetual  franchise  for  street  railroad 
purposes,  if  taken,  must  be  assumed  by  the  said  Public  Service 
ComnuBuon. " 

In  my  opinion  and  as  I  indicated  to  the  assistant  corporation 
counsel  at  the  last  argument  on  this  matter,  the  city  is  not  taking 
an  entirely  consistent  attitude  on  the  matter  of  &e  creation  of 
perpetual  franchises  throu^  the  obtaining  by  a  company  of  tiie 
right  to  construct  and  operate  under  the  terms  of  a  permanwit 
easement,  for  the  city,  at  the  same  time  that  it  opposed  this  cer- 
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tiAcate  hcreiu  in  an  undeveloped  and  outlying  portion  of  the  city 
where  the  right,  even  if  it  ie  to  be  perpetual,  will  never  be  of  im- 
portance, is  proposing  to  grant  to  the  New  York  Central  and 
Hudson  River  Railroad  Company  permanent  eaaements  in  real 
estate  owned  by  the  city  along  the  west  side  of  Manhattan,  the 
effect  of  which  will  be  the  grant  of  a  perpetual  franchise  to  the 
Central  Company  over  such  right  of  way.  The  only  difference 
that  I  can  see  between  the  creation  of  a  perpetual  franchise  by 
the  granting  of  a  permanent  easement  from  a  private  property 
owner  to  a  railroad  corporation,  as  compared  with  the  granting 
by  a  municipal  corporation  of  a  permanent  easement  or  of  the 
fee  in  property  owned  by  such  city  to  a  railroad  corporation,  ii 
that  the  latter  is  much  more  in  violation  of  sound  public  policy, 
particularly  when  a  municipal  charter  restricts  the  granting  of  a 
franchise  if  it  is  laid  out  on  streets  or  public  highways  to  a  grant 
of  twenty-five  years.  Such  a  public  policy  should  control  the  city 
not  only  in  the  grant  of  a  franchise  but  also  in  the  grant  of  an 
casement 

As  the  company  has  the  necessary  right  required  by  section  170 
of  the  Railroad  Law  and  public  convenience  and  a  necessity  would 
be  served,  in  my  opinion,  a  certificate  should  issue  in  this  case. 


In  the  Matter  of  the  Complaint  of  Manhattan  Briikjk  Three 
Cent  Line,  against  The  Brooklyn  anp  North  River  Rail- 
road Company,  as  to  Route,  Service  and  Rates  of  Fare  Be- 
tween the  Termini  of  the  Manhattan  Bridge 

Case  No.  2063 
(Public  Service  CommiBBion,  First  District,  June  1,  1018) 

Street  railriMid  coTpotatiou  —  natrictions  of  fraDctaiae — tluongh  opentloii 

to  Fulton  street  required. 
Street  railroad  corporations  —  testTictioaa  of  franchise — three  cent  short  line 

■ervice  from  Broadway,  Hanhattan,  to  Brooklyn  terminal  of  Hanhattan 

t)ridEe  is  not  in  violation  of  franchise. 

Upon  a  complaint  of  the  Manhattan  Bridge  'Three  Cent  Line  against 

unlawful   competition   practiced  b;  the   respondent  in   the   operation   of 

three  cent  cara  over  the  Queensboro  bridge  to  the  injury  of  the  complain- 
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&Dt  it  appeared  that  in  order  to  safeguard  tha  bnalncaa  of  the  latter, 
the  franchise  grunted  to  the  respondent  prohibited  it  (1)  from  operating 
any  cars  over  the  Queensboro  bridge  exclusivalf  for  a  purely  local  lerrice; 
l2)  from  operating  b.  route  ending  at  either  terminal  of  the  bridge; 
(3)  from  charging  a  rate  of  fare  for  anj  passenger  of  lew  than  five 
cents  "for  one  continuous  ride  upon  any  part  of  the  route  autJiorized 
where  said  route  is  identical  with  the  route  upon  which  can  thall  bo 
operated  b;  tho  Manhattan  Bridge  Three  Cent  Line;"  (4)  from  diarging 
more  than  three  cents  for  a  single  trip  ar  fivs  centa  for  a  round  trip 
betveeu  the  termini  of  the  Uanhattsn  bildge;  and  that  notwitbatanding 
Bald  franchise  proriaionB  the  reapondant  waa  operating  three  cent  cara 
from  the  borough  of  Uanhattan  to  Concord  atreet,  Brookljn,  where  udd 
ears  were  turned  back,  field,  that  said  operation  is  in  violation  of  the 
terms  of  the  franchise;  that  all  care  should  be  operated  throu^  to  Ful- 
ton street,  Brooklyn,  and  that  except  for  rides  between  the  borou^  of 
Manhattan  and  the  Brooklyn  terminal  of  tha  Manhattan  bridge,  passen- 
gers should  be  charged  a  rate  of  fare  of  Ave  cents  per  ride. 

The  establishment  by  the  reapondant  of  a  three  cent  short  lina  service 
from  Broadway  or  Center  street,  Manhattan,  to  the  Brooklyn  terminal 
of  the  Manhattan  bridge,  although  morally  reprehensible  as  unfair  com- 
petition with  the  local  bridge  service  of  the  Manhattan  Bridge  Three 
Cent  Line,  is  not  in  violation  of  the  terms  of  the  franchise  and  cannot 
be  prevented  by  the  Commission. 

This  proceeding  was  upon  the  complaint  of  the  Manhattan 
Bridge  Three  Cent  Line  and  was  started  by  an  order  entered  by 
the  Commission  on  February  10,  1916,  directing  a  hearing  in  the 
matter. 

On  Jime  1,  1916,  the  Commission  unanimously  adopted  an 
opinion  of  Commissioner  Hayward  -and  entered  an  order  aa 
follows : 

"  The  complainant,  Manhattan  Bridge  Three  Cent  Line,  having 
heretofore  duly  filed  its  complaint  herein  againrt  the  defendant, 
the  Brooklyn  and  North  River  Railroad  Company,  and  this  Com- 
mission having  by  order  made  February  10,  1B16,  directed  that 
the  matters  complained  of  be  aatisfied  or  that  the  chai^ea  bo 
answered  by  defendant,  and  an  answer  to  said  comj^aint  having 
been  duly  filed  and  the  Oommiasion  by  order  dated  April  6,  1916, 
having  directed  that  ii  hearing  be  had  and  lie  hearing  having  been 
duly  held  before  the  Commission  on  April  l7,  1916,  and  the 
Commission  having  investigated  the  matters  complained  of  and 
it  appearing  that  the  Brooklyn  and  North  River  Railroad  Cmn- 
flrua  Dm.  Bwi^Vou  •       10 
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pany  haa  been  and  U  operating  a  local  eervice  between  a  point  in 
the  borou^  of  Manhattan  at  Centre  street  and  Canal  street  and  a 
point  in  the  bcoou^  of  Brooklvn  at  Bridge  Btreei  and  Flatbiub 
avenue  extension,  and  that  such  operation  is  prohibited  by  and 
contrary  to  the  terms  and  conditions  of  the  frandiise  under  which 
the  Brooklyn  and  North  Kiver  Hailroad  Company  operates  and  of 
the  contract  between  the  city  of  New  York  and  die  Brooklyn  and 
North  River  Railroad  Company,  dated  September  9,  1918;  and 
it  further  appearing  that  the  Brooklyn  and  North  River  Railroad 
Company  has  been  and  is  receiving  passengers  at  various  points 
on  Canal  street,  in  the  borough  of  Manhattan,  city  of  New  York, 
west  of  the  Manhattan  Terminal  of  the  Manhattan  bridge  and 
transporting  such  passengers  to  the  Brooklyn  terminal  of  the 
Manhattan  bridge,  or  to  various  points  east  of  said  Brooklyn  ter- 
minal,  for  a  rate  of  fare  less  than  five  centa  for  one  continuous 
ride,  and  that  such  operation  also  is  prohibited  by  and  contrary 
to  the  terms  and  conditions  of  the  franchise  under  which  the 
Erocrftlyn  and  North  River  Railroad  Company  operates  and  of 
the  contract  between  the  city  of  New  York  and  the  Brooklyn  and 
North  River  Railroad  Company,  dated  September  9,  1918 ;  and 
it  further  appearing  that  the  Brooklyn  and  North  River  Railroad 
Company  has  been  and  is  receiving  passengers  at  the  Manhattan 
Terminal  of  the  Manhattan  Bridge  and  transporting  sudi  passen- 
gers to  various  points  in  the  borough  of  Brooklyn  beyond  the 
Brooklyn  Terminal  of  the  Manhattan  bridge,  for  a  rate  of  fare 
less  than  five  centa  for  one  continuous  ride,  and  that  such  operation 
also  is  prohibited  by  and  contrary  to  the  terms  and  conditions  oi 
the  franchise  imder  which  the  Brooklyn  and  North  River  Rail- 
road Company  operates  and  of  the  contract  between  the  <aiy  of 
New  York  and  the  Brooklyn  and  North  River  Railroad  Company, 
dated  September  9,  1913;  and  it  further  appearing  ihat  the  said 
the  Brooklyn  and  North  River  Railroad  Company  is  now,  and  has 
been  receiving  passengeiB  at  various  points  on  Flatbush  Avenue 
extension  east  of  the  Brooklyn  terminal  of  the  Manhattan  bridge 
in  the  borough  of  Brooklyn,  city  of  New  York,  and  transporting 
such  passengers  to  tie  Manhattan  terminal  of  the  Manhattan 
bridge  or  to  various  points  west  of  said  Manhattan  terminal  at  a 
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rate  of  fare  less  than  five  cents  for  one  continuous  ride,  and  that 
such  operation  is  prohibited  hy  and  contrary  to  the  terms  and 
condititHis  of  the  franchise  under  which  the  Brooklyn  and  North 
Riyer  Railroad  Company  operates  and  of  the  contract  between 
the  city  of  Kew  York  and  the  Brooklyn  and  North  River  Rail- 
road Company,  dated  Sept«nber  9,  1913;  and  it  further  appear^ 
ing  that  the  said  the  Brooklyn  and  North  River  Railroad  Com- 
pany is  now,  and  has  been  receiving  passengers  at  the  Brooklyn 
terminal  of  the  Manhattan  bridge  and  transporting  such  passen- 
gers to  various  points  in  Ae  boron^  of  Manhattan  beyond  the 
Manhattan  terminal  of  the  Manhattan  bridge  for  a  rate  of  fare 
less  than  five  cents  for  one  ctmtinuooa  ride,  and  that  such  opera- 
tion is  prohibited  by  and  contrary  to  the  terms  and  conditions  of 
the  franchise  under  which  the  Brooklyn  and  North  River  Rail- 
road Company  operates  and  of  the  contract  between  the  city  of 
New  York  and  the  Brooklyn  and  North  River  Railroad  Com- 
pany, dated  September  9,  1913;  and  it  further  appearing  that  the 
said'  the  Brooklyn  and  North  River  Railroad  Company  is  now 
and  has  been  so  operating  its  cars  as  to  permit  passengers  to  be 
transported  over  the  Manhattan  Bridge  and  beyond  the  termini 
thereof  without  exacting  the  payment  of  any  fare  in  excesa  of 
three  cents,  and  that  such  operation  also  is  prohibited  by  and  con- 
trary to  the  terms  an(t  conditions  of  the  franchise  under  which 
The  Brooklyn  and  North  River  Railroad  Company  operates  and 
of  the  contract  between  the  City  of  New  York  and  the  Brooklyn 
and  North  River  Railroad  Company,  dated  September  9,  1913: 

"  Now,  therefore,  it  is 

"  Ordered,  That  the  Brooklyn  and  North  River  Railroad  Com- 
pany forthwith  abate  each  and  every  violation  of  its  contract  with 
the  city  of  New  York  dated  September  9,  1013,  and 

"  (1)  That  the  Brooklyn  and  North  River  Railroad  Company 
forthwith  discontinue  the  operation  of  any  of  its  cars  between  the 
termini  of  the  Manhattan  bridge  for  a  purely  local  service; 

"  (2)  That  the  Brooklyn  and  North  River  Railroad  Company 
forthwith  discontinue  receiving  pase^igers  at  any  point  on  Canal 
street  in  the  borough  of  Manhattan,  city  of  New  York,  west  of 
the  Manhattan  tanmnal  of  the  Manhattan  laidge  and  transporting 


Pdr,yGOOgIe 


Stats  Depabtmbnt  Rbpoxts 


Public  Service  CommUaion,  Ftrrt  District 


such  passeDgers  to  the  Brooklyn  temuDal  of  the  Manhattan  bridge 
or  to  any  points  east  of  said  Brooklyn  terramal,  for  a  rate  of  fare 
less  than  five  cents  for  one  continuous  ride; 

"  (3)  That  the  Brooklyn  and  North  Kiver  Bailroad  Company 
forthvith  diacontinne  receiving  passengers  at  the  Manhattan  ter- 
minal of  the  Manhattan  hridge  and  transporting  such  pass«iger8 
to  any  point  in  the  borough  of  Brooklyn  beyond  the  Brooldyn 
terminal  of  the  Manhattan  bridge  for  a  rate  of  fare  of  leee  than 
five  cents  for  one  continuous  ride; 

"  (4)  That  the  Brooklyn  and  North  Biver  Kailroad  Company 
forthwith  discontinue  receiving  passengers  at  any  point  on  Flat- 
bush  avenue  extension,  east  of  the  Brooklyn  terminal  of  the  Man- 
hattan bridge  in  the  borough  of  Brooklyn,  city  of  New  York, 
and  transporting  such  passengers  to  the  Manhattan  terminal  of 
the  Manhattan  bridge,*  or  to  any  points  west  of  said  Manhattan 
terminal,  at  a  rate  of  fare  of  less  than  five  cente  for  one  continu- 
ous ride; 

"  (5)  That  the  Brooklyn  and  North  River  Railroad  Company 
forthwith  discontinue  receiving  passengers  at  the  Brooklyn  ter- 
minal of  the  Manhattan  bridge  and  tran^mrting  such  passengers 
to  any  point  in  the  borough  of  Manhattan  b^ond  the  Manhattan 
terminal  of  the  Manhattan  bridge  for  a  rate  of  fare  of  less  than 
five  cents  for  one  continuous  ride; 

"  (6)  That  the  Brooklyn  and  North  River  Railroad  Company 
forthwith  discontinue  so  operating  its  oars  as  to  permit  paasengOTS 
to  be  transported  over  the  Manhattan  bridge  and  beyond  the  ter- 
mini thereof  for  a  rate  of  fare  of  less  than  five  cents  for  one  ooai- 
tinuous  ride." 

Arthur  Du  Bois,  for  the  Commission, 

Latson  &  Tamblyn,  by  Almet  Reed  Latstm,  for  Manhattan 
Bridge  Three  Cent  Line. 

C.  L.  Woods,  for  The  Brooklyn  and  North  River  Railroad 
Company. 
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Hatwabd,  Coininissioiier. —  This  is  a  proceeding  on  the  com- 
plaint of  the  Manhattan  Bridge  Three  Cent  Line  asking  that  the 
Commission  order  the  Brooklyn  and  North  River  Kailroad  Com- 
pany to  discontinue  certain  phases  of  its  operation  which  are 
claimed  to  be  contrary  to  the  terms  of  its  franchise.  The  facta 
are  as  follows : 

The  Manhattan  Bridge  Three  Cent  Line  has  a  franchise  permit- 
ting it  to  operate  cars  from  the  Manhattan  terminal  of  the  Man- 
hattan bridge  across  the  bridge  and  through  the  Flatbush  avenue 
extension  to  Fulton  street,  a  distance  of  approximately  two  miles. 
The  Brooklyn  and  North  River  Company  has  a  franchise  by  which 
it  operates  cars  from  Desbrosses  street  ferry  in  Manhattan  through 
various  streets  to  the  Manhattan  bridge  and  from  there  across  the 
bridge  and  through  the  Flatbush  avenue  extension  to  Fulton  street. 

The  Manhattan  Bridge  Three  Cent  Line  was  the  first  line  to 
apply  for  a  franchise  to  operate  cars  across  the  Manhattan  bridge, 
making  this  app!ication  in  1912,  after  all  efforts  on  the  part  of  the 
city  authorities  had  failed  to  procure  an  application  for  such  a 
franchise  from  any  of  the  existing  railroads.  The  franchise  of 
the  Manhattan  Bridge  line  was  granted  on  July  10,  1912.  There- 
after the  Brooklyn  and  North  River  Railroad  Company  was 
formed  and  the  stock  thereof  was  divided  equally  among  the 
Third  Avenue  Railway  Company  and  the  New  York  Railways 
Company,  the  two  large  street  railway  companies  in  New  York, 
and  the  Brooklyn  Heights  Railroad  Company  and  the  Coney 
Island  and  Brooklyn  Railroad  Company,  the  two  large  companies 
in  Brooklyn.    The  last  two  have  since  come  under  one  control. 

In  the  latter  part  of  1913  the  Brooklyn  and  North  River  Com- 
|iany  obtained  a  franchise  for  its  present  operation,  but  in  that 
franchise  were  inserted  certain  provisions  wbidi  had  the  evident 
purpose  of  protecting  from  rumous  competition  the  Manhattan 
Bridge  line  which  had  enabled  the  bridge  to  be  opened  to  traffic. 
These  provisions  of  the  BnxAlyn  and  North  River  franchise  are 
as  follows: 

"  The  company  herel^  agrees  that  it  shall  not  operate  any  cars 
exclusively  for  a  purely  local  service  between  the  termini  of  the 
Manhattan  bridge,  and  further  agrees  that  the  route  of  none  of 
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the  cars  operated  by  the  company  ehtiil  end  at  either  i»nninal  of 
said  Manhattan  bridge. 

"  The  rate  of  fare  for  any  paeaenger  on  the  railway  hereby 
authorized  shall  not  exceed  five  cents  and  the  company  shall  not 
charge  any  passenger  more  than  five  oenta  for  one  continuous  ride 
from  any  point  on  its  road,  or  from  any  road,  line  or  branch 
operated  by  it  or  under  its  control,  to  any  other  point  thereof,  or 
any  connecting  branch  thereof  within  the  limits  of  the  city. 

"  And  the  company  shall  not  ohai^  a  rate  of  fare  for  any 
passenger  of  less  than  five  cents  for  one  continuous  ride  upon  any 
part  of  the  route  hereby  authorized  where  said  route  is  identical 
with  the  route  upon  which  cars  shall  be  operated  by  the  Manhattan 
Bridge  Three  Cent  Line  by  virtue  of  its  franchise  granted  by 
contract  dated  July  10,  1912,  without  the  consent  of  the  board, 
except  that  the  company  shall  and  must  charge  a  fare  of  but  three 
cents  for  a  single  ride  between  the  termini  of  the  Manhattan 
bridge  and  shall  and  must  sell  tickets  for  two  of  such  rides  between 
the  termini  of  said  bridge  in  either  direction  for  five  cents." 

It  also  stated  in  the  franchise  that  it  is:  "  the  intention  and  of 
the  essence  of  this  contract    *    *    * 

"  That  the  railway  hereby  authorized  shall  be  operated  as  part 
of  a  continuous  line  from  Fulton  Street,  Brooklyn,  to  DesbroBses 
Street  Ferry,  Manhattan." 

On  December  13,  1916,  the  Brooklyn  and  North  Biver  Com- 
pany inaugurated  a  service  from  Broadway  or  Center  street  in 
Manhattan,  which  are  respectively  a  little  more  and  a  little  lees 
than  2,000  feet  west  of  the  Manhattan  end  of  the  bridge,  to  Con- 
cord Btreert,  Brooklyn,  which  is  694  feet  east  of  the  Brooklyn  end 
of  the  bridge.  The  rate  of  fare  charged  upon  cars  making  this 
trip  is  three  cents,  two  tickets  being  sold  for  five  cents. 

It  is  also  claimed  and  seems  to  be  homo  out  by  the  evidence 
that  the  BrocAlyn  and  North  River  Company  do  not  make  a  rea- 
sonable effort  to  see  that  passengers  carried  at  the  local  rate  of 
three  cents  from  the  Manhattan  end  of  the  bridge  do  not  continue 
beyond  the  Brooklyn  end  of  the  bridge,  but  on  the  contrary  are, 
where  they  desire  it,  almost  universally  carried  throu^  the  Hat- 
bush  avenue  extenratm  all  the  way  to  Fulton  ttreet,  Brooklyn. 
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Both  at  these  phases  of  the  BrooklTii  and  North  Biver  opera- 
tions are  claimed  to  be  contrary  to  the  provisions  of  its  franchise. 

An  examination  of  the  terms  of  the  Brooklyn  and  North  Biver 
franchise  above  quoted  shows  that  that  company  is  prohibited : 

1.  From  operating  any  oars  "ezolosively  for  a  purely  local 
service." 

2.  From  operating  a  route  which  shall  end  at  mther  terminal  of 
the  bridge. 

3.  From  charging  a  rate  of  fare  for  any  paseenger  of  less  than 
five  aente  "  for  one  continuous  ride  upon  any  part  of  the  route 
authorized  where  said  route  is  identical  with  the  route  upon 
which  cars  shall  be  operated  by  the  Manhattan  Bridge  Three  Cent 
Line." 

4.  From  aharging  more  than  three  cents  (or  two  and  one-half 
cents  where  two  tickets  are  boit^t)  for  a  single  ride  between  the 
termini  of  the  Manhattan  bridge. 

The  identical  portions  of  the  two  lines  are  (1)  that  across  the 
Manhattan  bridge,  a  distance  of  a  little  over  a  mile,  and  (2)  that 
from  the  Brooklyn  end  of  the  bridge  to  Fulton  street,  a  distance  of 
about  three  quarters  of  a  mile.  At  first  glance  the  terms  of  the 
franchise  would  seem  to  indicate  that  it  is  only  where  the  entire 
ronte  of  the  two  oompiinies  is  identical  that  the  Brooklyn  and 
North  Kiver  Company  is  prohibited  f rcna  charging  less  than  five 
cents  and  this  would  apply  only  to  the  portions  just  indicated, 
namely,  from  the  Manhattan  end  of  the  bridge  to  Fulton  street, 
Brooklyn.  However,  the  Brooklyn  and  North  River  Company 
cannot  under  its  franchise  start  its  cars  at  the  Now  York  terminal 
of  the  bridge.  It  is  also  prohibited  from  charing  more  than  three 
cents  on  the  bridge  itself.  It  follows  that  there  is  no  entirely 
ideatical  route,  on  which  the  Brooklyn  and  North  River  could  be 
prohibited  from  chaiging  less  than  five  emits.  The  only  logical 
ctmstmction  which  may  be  put  upon  diis  prohibition,  therefore, 
is  that  except  as  to  the  Bridge  itself  thre&«ent  passengers  may  not 
be  carried  by  the  BrotAJyn  and  North  River  Omnpany  on  any 
part  of  their  route  which  is  idmtical  with  any  part  of  the  route 
of  the  Three  Cent  Line.    The  prohibition  is  also  clear  that  the 
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Brooklyn  and  North  River  Company  BhaJl  not  terminate  any 
route  at  the  Brooklyn  terminal  of  the  bridge. 

I  think,  therefore,  that  the  operation  by  the  Broc^yn  and 
North  River  Company  which  terminates  at  Concord  street,  694 
feet  east  of  the  Brooklyn  end  of  the  bridge,  is  indefensible  under 
its  franchise  and  should  be  discontinued.  Either  they  are  ter- 
minating a  route  at  the  Brooklyn  end  of  the  bridge  or  tiiey  are 
carrying  three-cent  pass«igers  on  s  portion  of  the  route  identical 
with  that  of  the  Manhattan  Bridge  Three  Cent  Line  and  in  either 
ease  the  operation  comes  under  the  prohibition  of  the  franchise. 
I  believe  that  the  turning  back  of  cars  at  Concord  street  should  be 
discontinued  and  that  all  cars  should  be  operated  through  to  Ful- 
ton street,  2,700  feet  further. 

If  this  is  done,  however,  there  remains  the  Brooklyn  and  North 
River  practice  of  allowing  three-cent  passengers  to  ride  beyOnd 
the  Brooklyn  end  of  the  bridge.  The  company  claims  that  it  is 
doing  everything  in  its  power  to  keep  passengers  from  doing  so, 
but  the  evidence  was  quite  conclusive  that  its  efforts  are  only  half 
hearted,  if  they  can  even  be  dignified  by  the  term  "  efforts  ".  It 
is  not  for  the  Ctnnmission  to  determine  just  what  methods  will  be 
used  to  stop  this  practice^  but  I  believe  that  the  fertile  minds  of 
the  managers  of  the  four  largest  street  railways  in  the  greatest  city 
in  the  world  can,  if  they  really  desire  to  do  so,  evolve  some  method 
which  will  prevent  people  it<mi  stealing  a  ride.  I  therefore  believe 
that  the  Brooklyn  and  North  River  Company  should  he  ordered 
not  to  carry  any  passengers  presenting  three-cent  tickets  beyond 
the  Brooklyn  end  of  the  bridge. 

On  the  other  hand,  I  do  not  see  anything  in  the  franchise  which 
would  make  illegal  the  short  line  service  in  New  York  from 
Broadway  or  Center  street  to  tiie  Brooklyn  end  of  the  bridge,  even 
thou^  it  is  at  a  reduced  fare. 

There  is  no  reason  to  suppose  that  the  contract  contemplated  that 
all  cars  would  be  routed  from  Besbrosses  Street  Ferry,  Neither 
is  there  anything  which  would  prdiibit  the  extension  of  the  three- 
cent  service  in  Manhattan,  for  in  that  borough  the  routes  of  the  two 
lines  are  not  "  identicaL"    The  inauguration  of  this  service  is  no 
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doubt  a  move  designed  to  bring  to  bear  upon  the  independent 
line  a  form  of  competition  which  it  cannot  meet.  It  will  attract 
people  who  desire  to  go  from  between  Broadway  and  the  Manhat- 
tan terminal  of  the  bridge  to  the  Brooklyn  terminal  or  beyond, 
and  who,  except  for  thie  service,  would  walk  the  few  blocks  to  the 
Manhattan  terminal  and  take  the  cars  of  the  Three  Cent  Line. 
This  ia  perhaps  morally  reprehensible  and  enlists  our  sympathies 
for  the  independent  company,  but  so  long  as  it  is  not  prohibited 
by  the  franchise,  it  does  not  seem  that  we  can  take  any  action. 

An  order  should  be  entered  directing  the  Brooklyn  and  North 
River  Railroad  Company  to  discontinue  the  practice  of  turning 
back  cars  at  Concord  street  and  forbidding  that  company  to  carry 
three-cent  passengers  beyond  the  Brooklyn  terminal  of  the  bridge. 
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In  the  Matter  of  the  Petition  of  the  Lockpokt  Lioht,  Heat  aiid 
PowBE  CoMPAMY,  Under  Section  70  of  the  Public  Service 
Commissions  Law,  for  Auliority  to  Acquire  All  of  the  Capital 
Stock  of  the  International  Power  and  Transmission  Company 

Oftfle  No.  5400 

(Public  Service  Commiuion,  Second  District,  March  23,  1916  ) 

Power  ani  truumisaion  companies  —  pnichue  of  ontsttndiag  capital  stock 
of  OM  company  by  another. 

Authority  granted  Ui  the  Lockport  Light,  Heat  tmd  Power  Compaay 
on  a  petition  filed  January  26,  1010,  under  the  report  of  the  division  of 
capitalization  dated  February  7,  1010,  ana  on  an  affidavit  showing  the 
cost  of  the  raid  stock,  to  purchase  all  the  outstanding  capital  stock  of  the 
Intemational  Power  and  Transmission  Company  at  a  figure  not  to  exceed 
982,954,  for  all  of  such  stock  free  and  clear. 

By  thb  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows: 

1.  That,  pursuant  to  the  provisions  of  section  70  of  the  Public 
Service  Commissions  Law,  the  Lockport  Light,  Heat  and  Power 
Company  is  hereby  authorized  to  purchase  and  bold  the  entire 
outstanding  issue  of  capital  stock  of  the  Intemational  Power  and 
Transmission  Company,  consisting  of  1,600  shares  each  of  the 
par  value  of  $100,  provided  Uiat  it  shall  not  pay  more  than 
$82,954  for  all  of  such  stock  free  and  clear. 

2.  That  the  Lockport  Light,  Heat  and  Power  Company  eball, 
in  accordance  with  the  requirements  of  the  \miform  system  of 
accounts  for  electrical  cotporationB,  a  copy  of  which  has  been 
served  upon  it,  charge  the  cost  to  it  of  the  capital  stock  of  the 
Intemational  Power  and  Transmission  Company  to  a  sub-account 
of  its  inveabnents  account  entitled  "  Cost  of  Intemational  Power 
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and  TranBinission  Company  stock,"  which  account  it  shall 
amortize  through  debits  to  the  accoout  "  Other  contractual  deduo- 
tione  from  income  "  at  the  rate  of  at  least  $10,000  each  year 
until  such  account  is  reduced  to  $1,  at  which  amount  this  stock 
shall  thereafter  be  carried  oa  the  books  of  the  Lockport  Light, 
Heat  and  Power  Company  provided  that  the  said  company  may, 
if  it  BO  desires,  amortize  the  cost  to  it  of  the  stock  of  the  Inter- 
national Power  and  TranamisaiOTi  Company  more  rapidly  than 
herein  required  by  debits  to  the  appropriate  eub-account  of  its 
corporate  surplus  account  of  the  excess  over  the  amount  herein 
required. 

3.  That  the  Loekport  Light,  Heat  and  Power  Company  shall 
for  each  three  months'  p^iod  ending  June  thirtieth,  September 
thirtieth,  December  thirty-first  and  March  thirty-first,  file  not 
more  than  fifteen  days  from  the  end  of  such  period  a  verified  report 
showing : 

(a)  What  stock  of  the  International  Power  and  Tranranission 
Company  has  been  acquired  and  the  date  of  such  acquisition. 

(b)  From  whc«n  such  stock  was  acquired. 

(c)  The  amount  and  nature  of  the  consideration  paid  for  the 
same. 

(d)  Any  other  terms  and  conditions  of  such  purchase. 

S-adi  reports  shall  continue  to  be  filed  until  all  of  the  stodt 
of  the  Intematicmal  Power  and  Transmission  Company  shall  have 
been  acquired  in  accordance  with  the  authority  contained  herein 
and  if  dnring  any  period  no  such  stock  was  acquired  the  report 
E^all  set  forth  such  fact. 

4.  That  the  authority  contained  in  this  order  is  upon  the 
express  condition  that  the  petitioner  accepts  and  agrees  to  comply 
in  good  faith  with  the  provisions  hereof  and  within  thirty  days 
of  the  service  hereof,  the  said  company  shall  file  with  the  Com- 
mission a  satisfactory  stipulation  duly  authorized  by  its  board  of 
directors  and  verified  accepting  this  order  with  all  its  terms  and 
conditions,  and  such  order  ^all  be  void  and  of  no  force  or  effect 
until  such  stipulation  shall  have  been  filed  as  required  herein. 
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In  the  Matter  of  die  Joint  Ai^Iicati<m  of  the  Kbw  Yobk,  Laoka- 
WANWA  AMD  Wbstbbn  Kailwat  Cohpaht  and  the  Dblawase, 
Lackawama  akd  Webteks  Railroad  Company,  Under  Sec- 
tion 53  of  the  Public  Service  CommisBions  Law,  for  Permis- 
sion to  Construct  at  Grade  Two  Side-Tracks  in  Columbia 
Street,  One  of  Them  Crossing  Perry  Street  in  Buffalo;  and 
as  to  Said  One  Crossing  the  Intematicmal  Railway  Company 
in  Perry  Street 

Case  No.  5375 

[Public  Serrios  CommiBsiou,  Second  Distriet,  March  28,  1910  ) 

Settled  policy  of  tbe  Stkte  and  of  the  dty  of  Buffalo  in  the  matter  of  elimi- 
natins  dADgerona  railroad  grade  croaaingB. 

The  coastmctioa  of  a  awitch  track  ia  not  neceaaary  —  an  infraction  of  and) 
policy  —  what  constituteB  public  coDvenience  asd  necessity. 

Where  franchiiee  hare  been  granted  and  now  exiat  the  Commiaaion  will  not 
determine  the  question  of  theii  duration,  that  being  a  matter  for  the 
courta. 

Although  it  la  the  aetUed  policy  of  the  State,  as  well  as  the  city  of  Buffalo, 
where  there  is  a  local  Grade  Croeeing  CommiBHion,  to  eliminate  all  dan- 
gerous croHsingH  of  the  lines  of  railroads  at  grade  with  highways  and 
streets,  and  prevent  the  construction  of  eimilor  dangerous  grade  croca- 
inga,  it  is  not  a  departure  from  that  policy  for  the  Public  Service  Com- 
miasion  to  approve  the  construction  of  a  switch  trade  acroaa  a  street 
in  the  railroad  and  induatrial  section  of  the  city,  where  the  same  is 
autboriEed  1^  the  local  authoritiea,  is  regulated  and  saft^arded  by  con- 
ditiona  that  prevent  any  use  of  the  crossing  within  certain  prescribed 
hours  of  the  morning  and  evening,  prohibita  standing  cars  in  tbe  street, 
and  requiree  that  the  passage  of  all  cars  over  the  crosaing  shall  be  pre- 
ceded by  a  flagman  1  and  it  is  also  shown  that  such  switch  is  required 
to  satisfy  the  convenicsice  and  necessity  of  the  railroad  and  the  industry 
to  which  it  is  extended,  tor  both  inbound  and  outgoing  sbipmenta  of 
freight  i  and  tliat  it  is  probable  that  not  mors  tiuja  two  moveroents  of 
cars  across  the  street  will  be  had  within  twoity-four  hours. 

The  reasonable  requirements  of  a  railroad,  as  a  oommon  carrier,  coupled 
with  the  accommodation  afforded  an  indmtry  in  Its  transportation  fadli- 
ties,  by  the  construction  and  operation  of  a  switch  trade  or  siding,  con- 
stitute the  public  convenience  and  necessity  as  they  are  defined  by  the 
Public  Service  Commissions  Law. 

The  grant  of  the  city  ia  made  "  subject  to  the  further  orders  of  the 
council  of  the  city  of  Buffalo"  ;  and  it  is  claimed  by  sMne  of  the  parties 
that  thia  language  renders  the  same  subject  to  revocation  at  the  pleasure 
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of  the  municipal  authoiitiesi  others  maintBin  that  the  rights  thus 
accorded  the  railroad  company  ata  yetted  and  perpetual,  and  that  the 
quoted  clause  relates  only  to  the  manner  of  operating  the  switch,  the 
employment  of  safety  devices  and  other  r^ilative  matters  which  may 
trota  time  to  time  be  prescribed  by  the  city;  but  however  this  may  be, 
the  fact  remains  that  the  franchises  have  been  duly  granted  and  now 
exist,  and  the  Commission  is  not  colled  upon  to  determine  the  queetian 
of  their  duration;  leaving  that  matter  to  be  adjusted  by  the  courts,  in 
COM  there  is  any  dispute  between  the  parties;  and  the  CouimiBsion  holds 
that,  nh^lier  they  are  perpetual  or  less,  they  are  franchises  within  the 
meaning  of  section  53  of  the  Public  Service  Commissions  Law. 

The  Commission  accordingly  makes  an  order  granting  permission  and 
approval  to  the  railroad  company,  pursuant  to  the  provisions  of  section 
a  of  the  Public  Service  Cwnmissions  Law,  for  the  construction  and 
operation  of  the  switch  trades  in  C-olumbia  and  Perry  streets  in  the  city 
of  Buffalo,  and  to  exercise  the  franchises  therefor  in  accordance  with  all 
the  conditions  and  restrictions  imposed  by  the  city. 

Rogers,  Locke  and  Babcock  (Louis  L.  Babcock),  Buffalo,  for 
petitioners. 

Desbecker  and  Fisk  (Louis  E.  Desbeoker),  Buffalo,  for  Buffalo 
Cold  Storage  Company. 

Norton,  Penney,  Spring  and  Moore  (Jamee  O.  Moore),  Buffalo, 
for  International  Railway  Company. 

Frederick  Rupp,  AssiBtant  Corporation  Counsel,  and  Charles 
P.  Babcock,  Engineer,  for  the  City  of  Buffalo. 

CBrian,  Goodyear  and  Donavan  (John  Lord  O'Brian),  Buf- 
falo, for  interested  parties. 

Michael  F.  Dimberger,  Buffalo,  for  interested  parties. 

Harrington  and  Davidson  (George  C.  Davidson),  Buffalo,  for 
interested  parties. 

KiUeen,  Karl  and  Chapin  (Henry  W.  KiUeen),  Buffalo,  for 
interested  parties. 

J<din  J.  Griffin,  Buffalo,  for  interested  parties. 

George  C.  Hillman  and  Oliver  G.  LaBeau,  Buffalo,  represent- 
ing the  Central  Cooncil    of   the    Citizens  and  Business  Men's 


Pdr,yGOOgIe 


168  Statb  DspABnoEETT  Bbfobts 

Publlo  Berrioe  Commisaioii,  Second  Dlstriot 

John  J.  Herman,  Buffalo,  for  interested  parties. 

Wilcox  and  Van  Allen  (J(An  W.  Van  Allen),  Buffalo,  for 
L.  &  I.  J.  White  Company. 

HoDSOB,  Commisaioner. —  The  joint  application  is  made  herein 
by  the  New  York,  Lackawanna  and  Western  Railway  Company, 
lessor,  and  tiie  Delaware,  Lackawanna  and  Western  Railroad 
Company,  lessee,  for  approval  by  this  CommiBsion  of  the  exercise 
of  certain  franchises  granted  to  said  applicants  by  the  common 
council  of  the  city  of  Buffalo  in  Dec^nber,  1915,  and  for  per^ 
mission  to  construct  at  grade  two  switch  tracks  or  sidings  in 
Columbia  street,  one  of  them  crossing  Perry  street,  in  the  city 
of  Buffalo. 

Such  switch  tracks  or  sidings  are  proposed  to  be  constructed 
as  follows,  namely: 

First.  Beginning  at  a  switch  connection  with  an  existing  siding 
on  the  private  property  of  the  applicants,  near  the  comer  of  Elk 
and  Liberty  streets,  continuing  over  such  private  property  to 
the  west  line  of  Columbia  street,  thence  crossing  Columbia  street 
diagonally  and  on  a  curve  at  grade,  and  extending  to  and  upon 
the  said  private  property  of  the  L,  &  I.  J.  White  Company ;  this 
will  be  a  single  track  and  will  be  laid  in  Columbia  street  about 
sixty  feet. 

Second.  Beginning  at  a  switch  connection  with  said  siding  No. 
1  on  the  private  property  of  the  petitioners  on  the  west  side  of 
Columbia  street,  thence  curving  into  Columbia  street  and  pro- 
ceeding at  grade  along  said  Columbia  street  to  and  across  Perry 
stree^  and  ihence  farther  along  Columbia  street  to  a  direct  con- 
nection with  an  existing  siding  in  said  Columbia  street,  main- 
tained by  the  Lehigh  Valley  Railroad  Company,  about  150  feet 
north  of  Perry  street;  this  will  be  a  single  track  and  its  length 
in  Columbia  street  will  be  about  700  feet. 

The  franchises  under  consideration  in  this  case  are  accom- 
panied by  several  conditions,  which  were  imposed  by  the  common 
council  of  the  city  of  Buffalo,  chief  among  which  are  those  which 
prevent  the  use  of  such  switch  track  across  Perry  street  between 
certain  specified  hours  of  the  morning  and  erening^  that  no  can 
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Bhould  be  permitted  by  the  petitioaers  to  remain  standing  upon 
Perry  street  at  any  time,  nor  shall  any  such  cars  be  moved  aeroes 
Perry  street  unless  preceded  by  a  flagman.  The  proof  in  the 
case  shows  that  the  cold  storage  plant  will  probably  require  no 
more  than  two  movements  of  cars  acroee  the  streei  within  twenty- 
four  hours.  The  petitioners  have  entered  into  a  written  agree- 
ment with  the  International  Railway  Company  concerning  the 
crossing  of  its  street  railway  tracks  at  the  corner  of  Perry  and 
Columbia  streets.  Such  agreement  is  dated  December  16,  1915, 
and  is  filed  with  the  papers  in  this  case;  the  same  specifically 
provides  for  the  safeguarding  of  said  crossing  as  required  by  the 
grant  from  the  city,  and,  among  otier  things,  further  requires 
that  all  enginee  and  cars,  operating  over  said  crossing,  shall  come 
to  a  full  stop  on  reaching  Perry  street  before  crossing  the  same, 
and  that  the  said  petitioners  will  comply  with  and  bear  the  entire 
espense  of  any  future  requirements  of  the  city  of  Buffalo  for 
additi<»ial  flagmen,  gates  or  other  safety  devices  concerning  such 
crossing. 

A  brief  outline  of  the  railroad  situation  in  this  section  of  tlie 
city  will  not  be  out  of  place,  for  it  will  give  a  better  under- 
standing of  the  requirements  of  the  railroad  itself,  will  show  the 
transportation  necessities  of  the  industries  in  that  locality  sought 
to  be  served  for  both  inbound  and  outbound  going  shipmcoits  of 
frei^t,  and  will  bear  upon  the  reasonableness  of  the  demands 
of  the  interested  parties  for  the  construction  of  switdi  tracks  in 
these  particular  streets. 

The  railroad  of  the  petitioners,  as  is  well  known,  is  an  import- 
ant trunk  line  having  its  westera  terminus  in  the  city  of  Buffalo, 
and  extends  from  that  city  through  parts  of  the  States  of  New 
York,  Pennsylvania,  and  New  Jersey  to  tidewater  at  the  city  of 
Hoboken,  in  the  latter  State.  The  freight  and  paBsenger  terminals 
of  said  railroad  in  the  city  of  Buffalo  are  very  extensive  and 
occapy  a  large  territory  adjacent  to  the  Buffalo  rivM  front  in  the 
southerly  part  of  said  city,  and  but  recently  the  said  COTopanies 
have  expended  a  large  sum  of  money  in  the  improvement  and 
enlai^;ement  of  such  terminals.  The  main  line  of  said  railroad 
tesminates  on  the  westerly  side  of  Hain  street  in  the  eity  of 


Pdr,yGOOgIe 


Stats  Depabtubnt  Repobtb 


Public  Service  Commisaion,  Second  DUtrict 


Buffalo  where  there  are  large  freight  docks  for  lake  shipmentB. 
The  road  enters  the  city  through  the  BOutheasterly  part  thereof, 
crossing  several  streets  upon  elevated  tracks,  and  then  for  a  long 
distance  runs  through  Ohio  street  and  across  Mississippi,  Illinois, 
Washington  and  Main  streets  at  gradev  all  pursuant  to  authority 
granted  ly  the  city  of  Buffalo  many  years  ago.  With  sudi  main 
tracks  there  are  two  established  switch  connections  and  sidings 
which  are  constructed  at  grade  over  Ohio  and  Elk  streets,  and 
extend  into  private  property  between  Xllinois  and  Columbia 
streets.  Ohio,  Elk  and  Perry  streets  run  east  and  west  and  are 
intersected  or  crossed  by  all  the  other  streets  above  mentioned. 

The  block  of  land,  bounded  by  Elk,  Liberty,  Columbia  and 
Perry  streets,  belongs  to  the  petitioners  in  this  case,  where  their 
frei^t  yards  and  freight  houses  are  now  maintained,  and  there 
are  several  switch  tracks  leading  thereto  from  the  main  tracks 
running  throu^  Ohio  street;  and  along  the  easterly  side  of 
Columbia  street  betweffli  Elk  and  Perry  atreete,  directly  across 
from  such  existing  switch  tracks,  there  are  but  two  ownerships 
of  real  property,  the  one  being  the  estate  of  Michael  Marcmy  on 
the  northeast  comer  of  Elk  and  Columbia  streets,  and  the  other 
being  the  lai^  wareiiouse  of  the  L.  &  L  J.  White  Company, 
manufacturers  of  edge  tools  and  machine  knives,  and  which  alone 
occupies  more  than  two-thirds  of  said  street  frontage. 

Perry  street  extends  from  Main  street  to  and  beyond  Michigan 
street,  where  is  located  ihe  Elk  street  market,  so  called,  the  Michi- 
gan is  the  first  street  east  of  Columbia  street  and  running  parallel 
thereto.  Between  Main  and  Midiigan  streets,  there  are  at  present 
no  steam  railroad  tracks  or  crossings  on  Perry  street,  which  is 
(me  of  the  principal  thoroughfares  leading  from  Main  street  and 
the  west  side  of  Buffalo  to  said  market;  but  just  east  of  said 
market  and  running  north  and  south  across  Falton,  Perry  and 
Scott  streets  are  the  tracks  of  the  New  York  Central  Railroad 
Company  leading  from  the  main  line  of  said  railroad  to  its  freight 
house  and  docks  on  the  Buffalo  river,  which  are  very  extensive, 
being  about  half  a  mile  long;  that  the  number  of  said  tracks 
crossing  Fulton  street  at  grade  are  eight,  crossing  Perry  street  at 
grade  are  nine,  and  crossing  Scott  street  at  grade  are  five,  wbidi 
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latter  include  a  switch  track  acroas  said  street  to  the  Hoefeler 
Warehouse.  The  International  Kailwaj  Company  now  main- 
tains and  operates  double  tracks  on  Perry  street  from  Main  to 
Michigan  and  thence  turns  to  the  south  on  Michigan  street  to  Elk 
street  and  goes  on  to  South  Buffalo.  The  main  line  of  the  Lehigh 
Valley  railroad  runs  juet  north  of  the  Buffalo  cold  storage  plant, 
contiguous  to  and  some  part  of  which  is  within  Scott  street,  and 
adjoining  the  I^ehigh  Valley  railroad  on  the  north  ia  the  aban- 
doned Hamburg  canal,  which  is  now  owned  by  the  railroads,  and 
just  north  of  the  canal  are  the  New  York  Central  yards  and 
station,  which  are  very  extensive,  and  all  of  its  tra(^  continue 
to  the  east  under  the  Michigan  street  viaduct  where  the  yard  and 
tracks  of  the  Erie  railroad  are  joined,  and  together  snch  railroad 
tracks  continue  easterly  and  broaden  by  including  the  Lake  Shore 
and  Pennsylvania  railroad  tracks.  In  this  same  territory  are 
located  many  of  the  factories  and  industries  of  Buffalo,  most  of 
tb«n  having  switch  and  plant  facilities  from  one  or  more  of  such 
railroads.  Thus  it  will  be  seen  that  this  locality  is  given  over  to 
railroad  operation  and  industrial  plants,  and  it  is  known  as  tho 
railroad  section  of  the  atj  of  Buffalo. 

The  cold  storage  plant  lies  between  the  Lehigh  Valley  and 
Lackawanna  railroads,  the  main  tracks  of  which  are,  respectively, 
one  block  away,  although  the  distance  to  the  Lackawanna  tracks 
is  considerably  greater  than  to  the  Lehigh  Valley  tracks ;  it  now 
bas  no  direct  railroad  facilities,  except  a  Lehigh  switch,  which 
conveniently  reaches  the  plant  through  Columbia  street  and  ends 
on  the  nortberly  side  of  Perry  street;  there  are  at  present  no 
switch  tracks  or  sidings  in  Columbia  street  south  of  Perry  street, 
and,  therefor^  the  White  factory  has  no  direct  rail  freight 
facilities;  end  both  these  establishmeDte,  which  receive  by  rail 
lai^  quantities  of  commoditiee,  and  in  like  manner  ship  out  their 
products,  are  now  required  to  handle  the  same  by  private  hauling, 
except  in  the  case  of  the  storage  company  employing  the  aid  of 
such  Lehigh  switch;  and  this  is  so,  even  though  they  are  sur- 
rounded by  railroads,  and  the  yard  tracks  of  the  Lackawanna  are 
just  across  the  street  from  both  plants.  These  two  proposed 
switch  tracks  are  to  be  connected  with  such  yard  tracks,  and  run 
State  Dkpt.  Expt.— Vol.  B       11 
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across  Columbia  street,  one  to  the  White  Company's  factory  and 
the  other  to  the  cold  storage;  Columbia  street  at  the  point  of 
such  cros&ing  has  very  little  traffic  other  than  trucking  of  freight, 
and,  as  previously  pointed  out,  the  entire  block  frontage  is  owned 
by  the  petitioners  on  the  one  side,  and  by  the  White  Company 
and  the  Marony  estate  on  the  other ;  bo  that  there  can  be  no  valid 
objection  to  the  approval  of  the  franchises  for  the  construction 
and  operfltion  of  the  switch  tracks  in  Columbia  street  south  of 
Perry  street  On  the  merits,  therefore,  the  only  remaining  ques- 
tion to  be  conwdered  is  the  propriety  of  continuing  one  of  such 
switch  tracks  across  Perry  street  and  the  International  Railway 
Company's  tracks,  in  order  to  conveniently  serve  the  cold  storage, 
and  this  branch  of  the  application  will  now  be  discussed. 

The  character  of  the  business  conducted  by  the  cold  storage 
company  ia  indicated  by  its  name,  and  it  will  require  no  argu- 
ment to  establish  the  proposition  that  the  heat  treatment  of  food 
products,  while  in  storage,  will  generally  be  of  no  benefit  to  the 
tradesman  or  consumer,  if  there  is  neglect  or  delay  in  the  ship- 
ments of  the  same,  either  going  in  or  coming  out  of  storage;  the 
witnesses  in  this  case  agree  that  the  practice  of  trucking,  with 
the  necessity  of  transferring  freight  to  the  cars,  involves  such 
cxpo\ure  and  delay  which  might  cause  serious  damage  to  such 
produce,  and  in  cases  where  reliance  was  had  upon  the  interchange 
by  way  of  the  Lehigh  Valley  switch  to  other  railroads  it  was 
proven  that  such  operation  often  consumed  twenty-four  hours, 
and  it  is  perfectly  obvious  that  the  transportation  of  food  products 
for  the  market,  such  as  poultry,  v^etables  and  fruit,  should  be  as 
free  from  handling,  transshipment  and  delays  as  may  be  reason- 
ably provided. 

The  original  franchises  herein  were  granted  by  the  passage  of 
a  resolution  by  the  hoard  of  aldermen  of  the  city  of  Buffalo  on 
the  27th  day  of  December,  1915;  such  action  was  concurred  in 
by  the  board  of  councilmen  on  the  29th  day  of  December,  1915, 
and  the  same  was  approved  by  the  mayor  of  the  city  December 
30,  1915.  On  the  1st  day  of  January,  1916,  a  commifsion  form 
of  govermnent,  consisting  of  a  mayor  and  four  cour.;iimen,  suc- 
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ceeded  the  fonaer  goTemment  of  the  city.  January  11,  1916, 
tho  petition  herein  was  filed  with  the  Commission,  upon  which  a 
hearing  was  held  on  the  2l8t  day  of  January,  1916,  and  there- 
after several  bearings  were  had  in  this  ease.  At  the  hearing 
held  by  the  Commission  on  the  5Ui  day  of  February,  1916,  a 
notice  was  given  by  those  who  objected  to  the  approval  of  said 
franchises  that  an  application  would  be  made  to  the  present 
council  of  said  city  for  the  revocation  of  such  franchises,  and  nn 
adjournment  was  accordingly  granted  until  such  application  could 
be  made  and  determined.  On  the  Ist  day  of  March,  191G,  a 
i-esohition  was  unanimously  adopted  by  the  council  of  the  city  of 
Buffalo,  composed  of  the  mayor  and  four  councilmcn,  which 
denied  the  application  for  the  revocation  of  such  franchises,  and 
the  hearing  in  this  case  was  resumed  on  the  tenth  day  of  Jlarch, 
and  the  evidence  was  closed  March  11,  1916.  The  contestants  in 
this  case  urge  several  objections  to  the  approval  of  such  fran- 
chises, all  of  which  are  entitled  to  the  careful  otmsideration  of  the 
Commiefiion. 

It  is  claimed  that  the  State  of  New  York,  and  the  municipality 
of  Buffalo  as  well,  are  committed  to  the  policy  of  eliminating 
dangerous  railroad  crossings  at  grade,  and  preventing  like  con- 
struction in  the  future.  This  is  true,  and  it  is  a  matter  of  public 
knowledge  that  the  State,  the  railroad  companies  and  many  of 
the  municipaliti^  of  the  State  have  expaided  vast  sums  of  money 
in  order  to  make  such  crossings  safe;  but  it  must  be  borne  in 
mind  that  no  such  grade  crossing  has  yet  been  the  subject  of 
elimination  where  only  switch  tracks  were  involved ;  and  it  has 
been  the  uniform  policy  of  this  Commission  to  give  its  approval 
to  the  acts  of  municipal  authorities  in  cases  of  this  kind,  where 
it  distincdj  appears,  as  in  this  case,  that  such  switch  facilities 
are  not  only  necessary  to  enable  the  railroad  to  perform  its  func- 
tions and  obligations  as  a  common  carrier,  but  are  also  essential 
to  meet  the  reasonable  requirements  of  the  shippers  and  patrons 
of  the  road,  for  in  no  other  way  could  tiie  business  of  the  city  be 
properly  handled  or  adequately  developed. 

The  city  of  Buffalo  has  an  independent  Grade  Crossing  Com- 
mission, which  is  charged  with  the  duty  of  bringing  about  public 

Digitized  .yCOOgle 


State  Department  Reports 


Public  Service  CommisBion,  Secoad  District 


safety  at  certain  existing  grade  crossings  wittin  a  limited  terri- 
tory, which  indudee  the  streets  in  question.  There  is  also  a 
Terminal  CommisBioD  for  the  city,  which  is  authorized  to  n^oti- 
ate  with  the  railroads;  for  improved  freif^t  and  passenger 
terminals.  These  conunissions  include  in  their  membenhip  many 
of  the  leading  business  and  professional  men  of  Buffalo,  and  yet 
at  none  of  the  hearings  in  this  case  was  there  any  appearance 
noted  or  objection  made  herein  by  or  on  behalf  of  either  of  those 
conunissioDs  or  any  member  thereof.  At  certain  stages  of  the 
proceedings  there  were  very  strenuous  objections  made  by  those 
who  afterward  appeared  before  the  Commission  and  withdrew 
such  objections.  The  president  of  the  Iletail  Grocers'  Association 
whose  members  make  daily  trips  over  Perry  street  to  and  from 
t^e  market,  was  sworn  as  a  witness  and  his  testimony  was  caiou- 
lated  to  prove  that  the  crossing  of  Perry  street  with  this  switch 
track  would  seriously  interfere  with  the  traffic  over  Perry  street; 
but  near  the  close  of  his  evidence  he  made  the  statement  that  if 
the  operation  of  the  cars  over  the  switch  track  to  the  cold  storage 
plant  should  be  limited  to  two  services  in  twenty-fonr  hours,  he 
did  not  believe  that  such  use  would  interfere  with  the  traffic  on 
Perry  street  Again,  at  the  hearing  held  by  the  Commission  on 
February  fifth,  a  prominent  member  of  the  Produce  Exchange, 
which  is  composed  of  about  forty  of  the  leading  produce  dealers 
on  said  market,  most  of  whom  are  frequent  users  of  said  cold 
storage  facilities  for  their  commodities,  testified  very  strongly 
against  the  construction  of  said  switch  track  across  Perry  street, 
but  at  a  subsequent  hearing,  on  the  11th  day  of  March,  1916,a 
letter,  dated  i^furch  6,  1916,  was  presented  from  this  witness,  who 
stated  therein  Jhat  since  he  had  testified  in  this  matter  he  had 
investigated  the  same  more  thoroughly  and  not  only  withdrew  his 
opposition  but  stated  that  he  was  very  much  In  favor  of  affirma- 
tive action  by  the  Commission.  At  the  last  mentioned  hearing, 
the  presideiit  of  the  Produce  Exchange  appeared  and  voiced  the 
approval  of  such  organization  to  the  switch  track  running  across 
Perry  street,  notwithstanding  the  fact  that  the  Produce  Exchange 
appeared  by  counsel  at  a  previous  hearing  herein  and  opposed 
the  approval  of  said  franchise. 
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Here,  then,  is  the  official  action  of  the  city  of  Buffalo  taken 
under  one  form  of  government  and  ratified  by  the  new  commis- 
sion goTemment ;  such  action  followed  the  request  of  the  railroad 
company  for  the  privilege  of  conetructiug  such  switch  tracks  in 
order  to  serve  it«  patrons  and  shippers  and  properly  perform  its 
obligations  as  a  common  carrier.  The  construction  and  operation 
of  such  switdies  will,  of  course,  satisfy  the  convenience  and  be  of 
great  benefit  to  the  Buffalo  Cold  Storage  Company  and  the  L.  & 
I.  J.  White  Company,  in  the  receipt  of  incoming  freight  and  the 
convenient  transportation  of  shipments  from  their  respective 
plants,  but  the  public  will  necessarily  share  in  the  benefits  whidi 
flow  from  such  improved  transportation;  and  we  are  of  the 
opinion  that  the  reasonable  requirements  of  the  railroad,  as  a  com- 
mon carrier,  coupled  with  the  accommodation  thus  afforded  the 
various  industries  in  their  transportation  facilities,  constitute  the 
public  convenience  and  necessity  as  they  are  defined  by  the  Public 
Serrioe  Commissions  Law. 

The  corporation  counsel  of  the  city  contends  that  the  franchises 
in  question  are  revocable,  at  the  pleasure  of  t^e  council,  in  accord- 
ance with  the  language  "  subject  to  the  further  orders  of  the 
council  of  the  city  of  Buffalo,"  irfiich  is  contained  in  the  resolu- 
tion granting  such  franchises;  while  the  counsel  for  the  peti- 
tioners claim  that  such  franchises  are  perpetual,  and  that  the 
language  just  quoted  relates  only  to  the  manner  of  operation,  the 
employment  of  safety  devices  and  other  regulative  matters  which 
may  from  time  to  time  be  prescribed  by  the  city.  But,  however 
this  may  be,  the  fact  remains  that  the  franchisee  have  been 
granted  and  now  exist,  and  this  Commission  is  not  called  upon 
to  determine  the  question  of  their  duration.  True,  if  the  present 
councilmen  of  the  city  of  Buffalo  had  exercised  the  power  of 
revocation  of  such  franchises,  as  they  were  requested  to  do,  and 
tliis  case  was  continued  upon  the  petition  herein,  which  asks  for 
the  ai^roval  of  the  franchises  as  originally  granted,  it  would  then 
be  incumhfflit  upon  the  Commission  to  decide  the  question  as  to 
whether  or  not  such  franchises  actually  exist  But  there  is  no 
Rich  question  before  the  Commission  at  this  time;  and  if  in  the 
future  there  is  any  dispute  between  the  parties  as  to  the  character 


Pdr,yGOOgIe 


166  State  Depabtment  Repokts 

Public  Service  Commission,  Second  Difltrict 

and  duration  of  these  franchises,  the  same  must  be  adjusted  by 
the  courts. 

After  a  very  careful  examinatiou  of  the  record  in  this  case, 
we  are  satisfied  that  the  crossing  of  Perry  street  with  the  switch 
track  niuning  to  the  Buffalo  cold  storage  plant  will  not  seriously 
interfere  with  the  traffic  of  said  street  nor  render  such  crossing 
dangerous,  because  the  conditions  and  limitations  imposed  upon 
the  petitioners  with  reference  to  the  operation  of  its  cars  over 
such  crossing  will  make  the  same  safe  for  the  traveling  public; 
and  if  the  future  should  develop  the  ueceseity  for  additional  safe- 
guards, the  local  authorities  and  this  Conimiaaion  have  ample 
power  to  make  such  further  directions  as  the  circumstances  may 
require.  Having  thus  passed  upon  the  matter  of  crossing  Perry 
street  with  this  switch  track,  we  are  also  satisfied  that  public  con- 
venience and  necessity  require  the  construction  and  operation  of 
both  such  switch  tracks  in  the  manner  and  to  the  extent  above 
mentioned,  and  an  order  should  be  entered  authorizing  the  same, 
together  with  the  exercise  of  the  franchises  therefor. 

All  concur. 


In  the  Matter  of  the  Petition  of  J.  Eknest  Spraque,  TJnder 
Chapter  667  of  tlie  Laws  of  1915,  for  a  Certificate  of  Conven- 
ience and  Necessity  for  the  Operation  of  a  Stage  Route  by  Auto 
Busses  in  the  City  of  Batavia  (It  Being  Proposed  that  the 
Route  Shall  Also  be  Operated  Between  the  Incorporated  Village 
of  LeRoy  and  the  City  of  Batavia,  Genesee  Cotmty,  and  the 
Village  of  Attica,  Wyoming  County) 

Case  No.  5448 

(Public  Service  Commission,  Second  District,  March  28,  191S  ) 

Fscts  shown  proving  the  cantentian  on  the  pait  of  petitioner  that  the  estab- 
IJBhment  of  tlie  piopoaed  ronte  will  constitute  a  convenienca  foi  tha 
public 

The  route  proposed  ia  along  Main  !itrc«'t  in  the  city  oF  Batavia  to  the 
cit;  line  and  ia  part  of  a  proposed  route  from  the  said  city  to  the  village 
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of  LeRo;,  ten  miles  distant.  LeBoy  has  4^00  inhabitants  and  Batavia 
has  about  15,000.  The  country  between  them  is  well  settled  and  the 
people  living  there  make  frequent  business  trips  to  both  LeRoy  and 
Batavia.  The  people  of  both  termini  and  along  the  route  proposed  favor 
the  establishraeDt  of  the  line.  Authority  granted  with  the  usual 
restriction  B. 

J.  Ernest  Sprague,  petitioner  in  person  and  by  George  W.  Wat- 
son, his  attorney. 

N.  A.  MacPherson  and  Bayard  J.  Stedman  for  Harrison  M. 
Bradbury. 

Newell  K.  Cone,  attorney,  for  Batavia  Traction  Company. 

By  the  Commission. —  A  petition  having  heretofore  been  duly 
filed  with  the  Commission  by  J.  Ernest  Spragiie  of  LeRoy,  pur- 
suant to  chapter  667  of  the  Laws  of  1915,  asking  for  a  certificate 
of  convenience  and  necessity  for  the  operation  of  motor  vehicles  or 
stage  lines  or  routes  as  set  out  in  said  petition,  and  particularly 
mentioned  and  described  in  the  consent  therefor  given  by  the 
mayor  and  common  council  of  the  city  of  Batavia,  and  which  con- 
sent is  attached  to  said  petition  and  filed  with  the  papers  in  this 
case. 

And  a  hearing  having  been  duly  held  herein  by  the  Commission 
in  the  city  of  Buffalo  on  the  17th  day  of  March,  191G,  pursuant 
to  a  notice  duly  given  and  published  as  required  by  the  rules  of 
the  Commission ;  and  certain  proofs  and  proceedings  having  been 
thereupon  taken  and  had  wliereby  it  satisfactorily  appears  that 
one  of  the  motor  bus  lines,  which  is  herein  proposed  by  the  peti- 
tioner runs  from  a  point  on  Main  street  in  the  city  of  Batavia  in 
front  of  the  Richmond  Hotel,  thence  along  said  Main  street  to 
the  city  line  of  Batavia,  and  which  route,  within  the  city  of 
Batavia,  is  a  part  of  a  proposed  route  from  said  city  to  and  into 
the  village  of  LeRoy  over  an  improved  State  highway,  a  distance  of 
about  ten  mi'es  in  its  entirety;  LeRoy  contains  about  4,500  inhab- 
itants and  Batavia  has  about  15,000  inhabitants;  the  territory 
between  said  municipalities  is  a  well  populated  farming  section 
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and  the  residents  thereof  travel  extensively  over  the  said  highway 
to  both  LeKoy  and  Batavia  for  mercantile  and  banking  buatnesa, 
and  there  are  several  school  children  along  said  route,  who  attend 
the  high  school  at  either  LeKoy  or  Batavia ;  the  residents  along 
said  route,  as  well  as  at  both  termini  thereof,  are  desirous  of 
having  this  auto  bus  line  established  for  their  convenience  in  going 
to  and  from  the  said  city  of  Batavia  and  the  village  of  LeRoy,  and 
the  said  petitioner  declared  at  said  hearing  that  in  the  operation 
of  said  auto  bus  line  he  had  no  intention  of  carrying  passengers 
from  point  to  point  within  the  said  city  of  Batavia,  and  did  not 
ask  any  authority  tlierefor;  as  to  the  other  route  proposed  by  the 
iwtitioner  between  the  city  of  Batavia  and  the  village  of  Attica, 
said  route  begins  at  a  point  in  Main  street  in  front  of  the  Rich- 
mond Hotel,  in  the  city  of  Batavia,  and  runs  west  on  Main  street 
to  the  corner  of  Walnut  street,  theuce  running  south  on  Walnut 
street  to  the  city  line,  and  on  over  town  highways  through  the  vil- 
lage of  Alexander  and  to  the  village  of  Attica.  The  village  of 
Alexander  contains  about  600  inhabitants  and  the  population  of 
Attica  is  about  2,000 ;  the  territory  between  Batavia  and  Attica  is 
a  farming  section,  and  the  residents  along  said  route,  as  well  as 
the  people  of  Attica  and  Alexander,  travel  to  and  from  the  city  of 
Batavia  to  do  their  mercantile  and  banking  business ;  in  addition 
to  this,  the  operation  of  said  auto  bus  line  between  Attica  and 
Batavia  would  accommodate  many  people,  who  travel  on  different 
lines  of  railroad  and  are  compelled  to  adopt  other  means  of  trans- 
portation between  Batavia  and  Attica  after  reaching  one  of  those 
places. 

Therefore  this  Commission  hereby  certifies  that  public  conven- 
ience and  necessity  require  the  operation  by  J,  Ernest  Sprague  of 
LeKoy,  the  petitioner  in  this  proceeding,  of  motor  vehicles  or  stage 
lines  or  routes  as  provided  in  the  said  consent  heretofore  granted 
by  the  mayor  and  common  council  of  the  city  of  Batavia,  and  filed 
with  the  papers  in  this  case  as  aforesaid,  and  which  routes  are 
hereinabove  described. 

This  certificate  is  granted  subject  to  all  the  terms  and  conditions 
of  the  said  consent  above  mentioned,  and  subject  to  all  present  and 
future  ordinances  of  the  city  of  Batavia,  and  to  the  provisions  of 
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all  statutes  and  requirements  of  the  State  of  iN'ew  York,  whieit 
may  be  applicable  thereto,  and  said  certificate  is  not  assignable 
without  the  consent  of  this  Commisaion. 

This  certificate  is  granted  subject  also  to  the  further  express 
condition,  in  accordance  with  the  said  declaration  of  the  petitioner, 
that  no  passenger  will  be  carried  in  said  motor  vehicles  or  auto 
busses  from  one  point  to  another  within  the  city  of  Batavia,  but 
that  said  motor  vehieles  or  stage  lines  or  routes  shall  be  operated  by 
the  petitioner  for  through  passengers  only  from  any  point  within 
the  city  of  Batavia  to  points  outside  of  said-city  along  said  routes 
and  from  points  along  said  routes  outside  of  said  city  to  any  point 
within  the  same. 


In  the  Matter  of  the  Petition  of  the  Otseqo  and  Herkimeb  Rail- 
road Company,  under  Section  55  of  the  Public  Service  Commis- 
sions Law,  for  Authority  to  Issue  $250,000  5  Per  Cent  Fifty- 
Year  First  Mortgage  Bonds  and  $100,000  Common  Capital 
Stock 

Case  No.  5386 

(Public  Service  CommiBBioii,  Second  District,  Much  28,  1916) 

Bond  iuna  — OtMSD  ud  Herldmei  Railroad  Company  —  petition  for  leave  to 
iuiie  1150,000  certain  first  morttage  bonds  and  9100,000  common  capital 
stock. 

The  Ots^o  and  Herkimer  Sailroad  Company  Med  a  petition  January 
17,  1916,  showing  the  details  of  Axed  capital  expenditures  from  Janu- 
ary 1,  1013,  to  November  30,  IBIS,  and  asked  for  authority  to  Ibhub 
(250,000  6  per  cent  fifty-year  first  mortgage  bonds  under  a  certain 
indenture  dated  April  1,  1912,  given  to  the  Equitable  Trust  Company  of 
New  York  city,  as  trustee,  to  secure  on  authorised  issue  of  a  total  face 
value  of  $2,600,000,  and  also  asked  authority  to  issue  $1,000,000  common 
capital  stock.    Preliminary  order. 

By  the  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows : 

1,  That  the  Otsego  and  Herkimer  Railroad  Company  is  hereby 
authorized,  pursuant  to  the  provisions  of  section  55  of  the  Public 
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Seniee  Commissiona  Law,  to  issue  $250,000  face  value  of  its  5 
per  cent  fifty-j'ear  first  mortgage  bonds  under  a  certain  indenture, 
dated  April  1,  1912,  givrai  to  the  Equitable  Trust  Company  of 
New  York,  as  trustee,  to  secure  an  authorized  issue  of  a  total  face 
value  of  $2,500,000. 

2.  That  aaid  bonds  of  the  total  face  value  of  $250,000  shall  be 
sold  for  not  less  than  80  per  cent  of  their  face  value  and  accrued 
interest  to  give  net  proceeds  of  $200,000, 

3.  That  said  bonda  of  the  face  value  of  $250,000  so  authorized, 

or  the  proceeds  thereof  to  the  amount  of $200,000  00 

shall  be  used  solely  and  exclusively  for  the  dis- 
charge and  lawful  refunding  of  the  indebtedness 

of   the   petitioner    outstanding   at   Noveniber   30, 
1915,  or  their  renewals,  as  follows: 

(a)  Bills  payable  due  the  Equitable 

Trust  Company  of  New  York.  .  $84,043  25 

(b)  Accounts   payable  and   other   un- 

funded debt 163,021  97 

247,065  22 


Amount  unprovided  for $47,065  ! 


4.  That  if  the  said  bonds  of  a  total  face  value  of  $250,000 
herein  authorized  shall  be  sold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $247,065.22,  no 
portion  of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid 
sum  shall  be  used  for  any  purpose  without  the  further  order  of 
this  Commission. 

5.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Otsego  and  Herkimer 
Railroad  Company  unless  any  such  pledge  or  hypothecation  shall 
have  been  expressly  approved  and  authorized  by  this  Commission. 

6.  That  the  Otsego  and  Herkimer  Railroad  Company  shall  for 
each  three  months'  period  ending  June  thirtieth,  September  thir- 
tieth, December  thirty-first  and  March  thirty-first  file  not  more 
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than  fifteen  days  from  the  end  of  such  period  a  verified  report 
showing : 

(a)  What  bonds  have  been  sold  or  ctherwise  disposed  of  during 
B«ch  period  in  accordance  with  the  authority  contained  herein  and 
the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  bonds  were  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sala 

(e)  The  amount  expended  in  reasonable  detail  of  die  proceeds 
for  each  of  the  purposes  specified  herein  during  such  periods,  and 
stating  to  what  account  or  accounts  such  expenditures  have  been 
charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonda 
aball  have  been  sold  or  disposed  of  and  the  proceeds  expwided  in 
accordance  with  the  authority  contained  herein,  and  if  during  any 
period  no  bonds  were  sold  or  disposed  of  or  proceeds  thereof 
expended,  the  report  shall  set  forth  such  fact. 

7.  That  this  proceeding  shall  be  and  hereby  is  continued  on  tlic 
records  of  this  Commission  until  the  examination  which  is  now 
being  made  of  the  books,  accounts  and  affairs  of  the  petitioner 
herein  shall  have  been  concluded  and  the  corrections,  if  any,  which 
are  found  necessary  by  reason  of  such  examination  shall  have  been 
made  in  the  accounts  of  said  company. 

8.  That  the  authority  contained  in  this  order  to  issue  bonds  if 
upon  the  express  condition  that  the  petitioner  accepts  and  agrees  to 
comply  in  good  faith  with  the  provisions  hereof  and  before  any 
bonds  are  issued  pursuant  hereto  and  within  thirty  days  of  the 
service  hereof,  the  said  company  shall  file  with  this  Commission  a 
satisfactory  stipulation  duly  authorized  by  its  board  of  directors 
and  verified,  accepting  this  order  with  all  its  terms  and  conditions, 
and  such  order  shall  be  of  no  force  or  effect  until  such  stipulation 
shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of  this 
Commission  the  money  to  be  procured  by  the  issue  of  said  bonds 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  im 
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In  the  Matter  of  the  Petition  of  New  Scotland  Avendh  Thans- 
POETATiON  Compart,  Imc,  Under  Chapter  667  of  the  Laws  of 
1915,  for  a  Certificate  of  Public  Convenience  and  Necessity  fot 
the  Operation  of  a  Stage  Boute  hy  Auto  Busses  in  the  City  of 
Albany  (It  Being  Proposed  That  the  Route  Shall  Also  Be 
Operated  In  and  Between  Albany  and  Siingerland) 

Case  N"o.  5452 
fl*iiblic  Service  Commission,  Second  District,  April  4,  1916  ) 

Application  foi  a  certificate  o(  public  cooTenience  and  necenity  for  the  opeia- 
tion  of  a  ataze  route  by  aoto  boaiea  In  the  city  of  Albaay  —  route 
defined. 

The  New  Scotland  Avenue  Transportation  Company,  Inc.,  aska  for  a 
certificate  of  convenience  and  necessity  for  tlie  Qi>i!rstion  of  an  auto  lius 
stage  route  in  the  city  of  Albany,  it  being  proposed  that  be^-ond  tlie  city 
line  the  route  paRxing  through  the  hamlets  of  Xurmsnsville,  EUmere  and 
Delmar  to  the  hamlet  of  Slingerlanda.  Within  the  city  the  route  to  be 
from  the  Union  Station  north  to  Columbia  street,  to  North  Pearl  street, 
to  South  Pearl  street,  to  Hudson  avenue,  to  Lark  street,  to  Delawaru 
avenue  and  thence  southerly  to  the  city  limits.  Authority  granted  with 
the  usual  reatrictions. 

Williajn  A.  Glenn,  attorney  for  petitioner. 

Richard  0.  Bassett  and  William  B.  Phippa,  attorneys  for  Clyde 
T.  Griffith,  the  petitioner  in  another  proceeding  heard  simultan- 
eously herewith, 

Bt  the  CouMisaioH. —  A  petition  under  chapter  667  of  the 
Laws  of  1915  having  been  filed  with  this  Commission  by  the  New 
Scotland  Avenue  Transportation  Company,  Inc.,  for  a  certificate 
of  convraiience  and  necessity  for  the  operation  of  a  stage  route  by 
auto  busses  in  the  city  of  Albany  (it  being  proposed  that,  beyond 
the  Albany  city  line,  the  busses  shall  be  operated  throu^  the 
hamlets  of  Normansville,  Elsmere  and  Delmar  to  the  hamlet  of 
Siingerland) ;  and  public  hearings  on  said  petition,  after  due 
notice,  having  been  held  by  the  Commission  on  March  15  and 
29,  1916,  at  which  said  hearings  William  A.  Glenn,  Esq.,  appeared 
as  attorney  for  petitioner,   and  Richard  O.  Bassett,   Esq.,   and 
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William  B.  Phipps,  Esq.,  as  attorneys  for  Clyde  T.  Griffith  (who 
is  himself  the  petitioner  in  another  proceeding  pending  before  this 
Commission,  and  which  has  been  heard  simultaneously  herewith)  ; 
and  testimony  and  arguments  having  been  presented  in  support 
of,  and  in  opposition  to,  the  granting  of  this  petition  and  also  of 
the  petition  of  the  said  Clyde  T.  Griffith  (Case  No.  5325) ;  and 
it  appearing  that  franchises  have  been  granted  by  the  common 
council  of  the  city  of  Albany  to  this  petitioner,  and  to  the  said 
Clyde  T.  Griffith  an  well,  to  operate  motor  vehidea  over  specified 
routes  within  the  city  of  Albany,  each  of  which  franchises  contain 
a  restriction  that  local  passengers  shall  not  be  carried  within  the 
limits  of  the  city  of  Albany,  but  that  the  operations  of  said  motor 
vehicles  shall  be  confined  exclusively  to  persons  traveling  between 
points  without  the  city  and  points  within  the  city  or  from  points 
within  the  city  to  points  witbout  the  city  limits ;  and  it  appearing 
further  that,  while  the  motor  vehicles  sought  to  be  operated  by 
petitioner  will  be  in  direct  competition  with  the  motor  vehicles  of 
the  said  Clyde  T.  Griffith  outside  the  city  limits,  this  Commission 
has  no  jurisdiction,  for  the  purposes  of  this  proceeding,  except  as 
to  those  portions  of  the  routes  which  lie  within  the  limits  of  the 
city  of  Albany,  and  that  within  these  limits  the  routes  are  not 
actually  in  competition  with  each  other,  different  streets  having 
been  designated  in  the  respective  franchises  over  which  these  rival 
lines  may  respectively  operate  within  tiie  limits  of  the  city  of 
Albany ;  and  it  appearing  to  the  Commission  that,  under  these  cir- 
Gumstancea,  it  would  not  be  warranted  in  withholding  a  certificate 
of  convenioice  and  necessity  to  dither  of  the  said  applicants  by 
reason  of  the  opposition  at  the  other  —  there  being,  as  aforesaid, 
no  actual  duplication  of  routes  within  the  only  locality  embraced 
in  these  applications  which  for  the  piirposes  of  this  proceeding  is 
under  the  jurisdiction  of  this  Commission  —  namely,  the  city  of 
Albany;  and  the  Commission  being  of  the  opinion  tbat  public  con- 
venience and  necessity  require  the' operation  of  motor  busses  over 
the  streets  within  the  city  of  Albany  mentioned  in  the  franchise 
granted  this  petitioner  by  the  common  council  of  the  city  of 
Albany,  for  the  purposes  indicated  in  the  said  franchise;  now, 
thwefore  — 
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This  Commisaion  hereby  certifies  that  public  convenience  and 
necessity  require  the  operation  by  the  New  Scotland  Avenue 
Transportation  Company,  Inc.,  of  a  system  of  motor  busses,  under 
the  terms  and  conditions  set  forth  in  the  franchise  heretofore 
granted  to  the  petitioner  by  the  common  council  of  the  city  of 
Albany,  over  and  along  Broadway  from  the  Union  Station  north 
to  Columbia  street,  thence  westerly  on  Columbia  street  to  North 
Pearl  street,  thence  southerly  along  North  Pearl  street  to  South 
Pearl  street,  thence  southerly  along  South  Pearl  street  to  Hudson 
avenue,  thence  westerly  along  Hudson  avenue  to  Lark  street,  thence 
southerly  along  Lark  street  to  Delaware  avenue,  thence  southerly 
along  Delaware  avenue  to  the  city  limits. 

This  certificate  ia  granted  subject  to  all  the  terms  and  conditions 
of  the  franchise  hereinbefore  mentioned  and  subject  to  present  and 
future  ordinances  of  the  city  of  Albany,  and  to  the  provisions  of  all 
statutes  and  requirements  of  the  State  of  New  York  which  may 
be  applicable  thereto. 

This  certificate  is  not  assignable  without  the  consent  of  this 
Commission. 


Petition  of  Clyde  T.  Griffith,  Under  Chapter  667  of  the  Laws 
of  1915,  for  a  Certificate  of  Convenience  and  Necessity  for  the 
Operation  of  a  Stage  Route  by  Auto  Busses  in  the  City  of 
Albany  (It  Being  Proposed  That  the  Eoute  Shall  Also  Be 
Operated  Between  Albany  and  Slingerland) 

Case  No.  5325 

(Public  Service  Coroniissioi),  Second  District,  April  i,  1816) 

AppticatlDB  for  a  ceTtificat«  of  public  eoavenience  and  necessity  for  the  opera- 
tion of  a  itaxe  route  by  «oto  buaaei  in  the  city  of  Albany — route 
defined. 

This  application  waa  filed  with  the  Commission  by  Clyde  T.  Qriffith 
for  the  operation  of  an  auto  bus  stage  route  in  the  city  of  Albany,  and 
was  heard  simultaneously  with  that  in  case  No.  G452,  brought  by  the 
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New  Scotland  Avenue  TraoiportAtion  CMnpuiy,  Inc.  The  route  within 
the  citj  of  Albany  is  get  forth  in  the  present  application  as  being  from 
the  Union  Station  north  to  Clinton  avenue,  tlience  westerly  on  Clinton 
avenue  to  Xorth  Pearl  street,  to  State  street,  to  South  Pearl  street,  to 
Hudson  avenue,  to  Dove  street,  to  !Madi»on  avenue,  to  Delaware  avenue, 
to  the  city  limits.    Petition  granted  with  the  usual  restrictions. 

Bichard  O.  Bassert  and  William  B.  Phipps,  attorneys  for 
petitioner. 

William  A.  Glenn  and  Andrew  J.  Nellia,  attorneys  for  New 
Scotland  Avenue  Transportation  Company,  Inc.  (petitioner  in 
other  proceeding  heard  aimultaneouBly  herewith),  in  opposition, 

Bt  the  Comuibsion. —  A  petition  under  chapter  667  of  the 
Laws  of  1915  having  been  filed  with  this  Conunisaion  by  Clyde 
T.  Griffith  for  a  certificate  of  convenience  and  necessity  for  the 
operation  of  a  stage  route  by  auto  busses  in  the  city  of  Albany 
(it  being  proposed  that,  beyond  the  Albany  city  line,  the  busses 
shall  be  operated  through  the  hamlets  of  Normansville,  Elsmere 
and  Delmar  to  the  hamlet  of  Slingorland) ;  and  public  hearings 
on  said  petition,  after  due  notice,  having  been  held  by  the  Com- 
mission on  Dec^nber  22,  1915,  and  upon  several  adjourned  dates 
thereafter,  and  testimony  and  arguments  having  been  pre- 
sented in  suppoi-t  of,  and  in  opposition  to,  the  granting 
of  tliis  petition  and  also  of  the  petition  of  the  said  New  Scotland 
Avenue  Transportation  Company,  Inc.  (Case  No.  5452) ;  and  it 
appearing  that  franchises  have  been  granted  by  the  common 
council  of  the  city  of  Albany  to  this  petitioner  and  to  the  said 
New  Scotland  Avenue  Transportation  Company,  Inc.,  as  well,  to 
operate  motor  vehicles  over  &pecified  routes  within  the  city  of 
Albany,  each  of  which  franchises  contains  a  restriction  that  local 
passengers  shall  not  be  carried  within  the  limits  of  the  city  of 
Albany,  but  that  the  operations  of  said  motor  vehicles  shall  be 
confined  exclusively  to  persons  traveling  between  points  without 
the  city  and  points  within  the  city,  or  from  points  within  the  city 
to  points  without  the  city  limits;  and  it  appearing  further  that, 
while  the  motor  vehicles  sought  to  be  operated  by  petitioner  will 
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be  in  direct  competition  witt  the  motor  rdiicles  of  the  said  New 
Scotland  Avenue  Transportation  Company,  Inc.,  outside  the  city 
limits,  this  Commission  has  no  jurisdiction,  for  the  purposes  of 
this  proceeding,  except  as  to  those  portioDS  of  the  routes  whidi 
lie  within  the  limits  of  the  city  of  Albany,  and  that  within  these 
limits  the  routes  are  not  actually  in  competition  with  each  other, 
different  streets  having  been  designated  in  the  respective  fran- 
chises over  which  these  rival  lines  may  respectively  operate  within 
the  limits  of  the  city  of  Albany ;  and  it  appearing  to  the  Com- 
mission that,  under  these  circumstances,  it  would  not  be  war- 
ranted in  witholding  a  certificate  of  convenience  and  necessity 
to  either  of  the  said  applicants  by  reason  of  the  opposition  of  the 
other  —  there  being,  as  aforesaid,  no  actual  duplication  of  routes 
within  the  only  locality  embraced  in  these  applications  which  for 
the  purposes  of  this  proceeding  is  under  the  jurisdiction  of  this 
Commission  —  namely,  the  city  of  Albany;  and  the  Commission 
being  of  the  opinion  that  public  convenience  and  necessity  require 
the  operation  of  motor  busses  over  the  streets  within  the  city  of 
Albany  mentioned  in  the  franchise  granted  this  petitioner  by  the 
common  council  of  the  city  of  Albany,  for  the  purposes  indicated 
in  the  said  franchise;  now,  therefore  — 

This  Commission  hereby  certifies  that  public  convenience  and 
necessity  require  the  operation  by  Clyde  T,  Griffith  of  a  system  of 
motor  busses,  under  the  terms  and  conditions  set  forth  in  the 
franchise  heretofore  granted  to  the  petitioner  by  the  common 
council  of  the  city  of  Albany,  over  and  along  Broadway  from 
Union  Station  north  to  Clinton  avenue,  thence  westerly  on  Clin- 
ton avenue  to  North  Pearl  street,  thence  southerly  along  North 
Pearl  street  to  State,  and  continuing  southerly  on  South  Pearl 
street  to  Hudson  avenue,  thence  westerly  along  Hudson  avenue 
to  Dove  street,  thence  southerly  on  Bove  street  to  Madison  avenue, 
thence  westerly  on  JIadison  avenue  to  Delaware  avenue  and  thence 
southerly  on  Delaware  avenue  to  the  city  limits. 

This  certificate  is  granted  subject  to  all  the  terms  and  condi- 
tions of  the  franchise  hereini>efore  mentioned  and  subject  to 
present  and  future  ordinances  of  the  (»ty  of  Albany,  and  to  the 
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provisiona  of  all  statutes  and  requirements  of  the  State  of  New 
York  which  may  be  applicable  thereto. 

This  certificate  ia  not  assignable  without  the  consent  of  this 
Co  ID  mission. 


In  the  Matter  of  the  Petition  of  the  Montoomeky  Electuic 
Light  amd  Power  Company,  Under  Section  G8  of  the  Public 
Service  Commission  Law,  as  to  Extension  of  Its  Electric  Lines 
from  Sharon  Springs  to  Cherry  Valley  and  Exercise  o£  Righte 
and  Privil^es  Under  Franchises,  and  Under  Section  69  for 
Authority  to  Issue  $15,000  Capital  Stock 

Case  No.  5250 

(Public  Service  CofnmiBHion,  Second  District,  April  4,  191fl  ) 

UoBtgomeiy  Electric  Ligtat  ind  Power  Companr  —  petition  for  nght  to  extend 

iti  electric  line  and  to  Issne  certain  capital  stock. 
Applkation  in  modification  of  amount  of  capital  stock  directed  to  be  issued. 
The  original  order  granting  the  authority  sought  was  dated  Deceini)«r 

7,  1915,  the  purpose  of  the  present  application  is  for  the  modiflcation  of 

such  order  bo  aa  to  authoriie  the  issuance  of  only  $10,000  of  such  capital 

stock.    Details  of  expenditures  shown. 

By  the  Commission. —  Under  date  of  December  7,  1915,  the 
Montgomery  Electric  Light  and  Power  Company  was  authorized 
to  issue  $15,000  par  value  of  its  common  capital  stock  and  to  use 
the  proceeds  realized  from  the  sale  thereof  for  certain  specified 
purposes.  By  report  herein  verified  the  3d  day  of  March,  1916, 
the  sale  of  $10,000  of  such  stock  at  par  is  shown  and  expenditures 
to  the  amount  of  $4,849.11  in  excess  of  the  proceeds  realized 
from  such  sale  are  reported.  The  company  states,  however,  that 
it  will  not  need,  for  the  purposes  specified  in  the  order,  the  addi- 
tional $5,000  of  etock  which  still  remains  to  be  issued  and  prays 
for  a  modification  of  such  order  to  authorize  the  issuance  of  only 
$10,000  par  value  of  common  capital  stock. 

It  appears  from  the  aforesaid  report  that  for  certain  purposes 
the  amounts  of  stock  proceeds  authorized  are  inauflficient  and  for 
other  purposes  the  proceeds  are  in  excess  of  expenditures  which 
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have  been  made  and  that  the  order  should  also  be  modified  ic 
those  particulars. 

Now,  therefore,  upon  the  foregoing  record,  Ordered  as  follows : 
1.  That  ordering  clauses  Noa.  4  and  5  of  the  order  herein  dated 
December  7,  1915,  are  hereby  modified  and  amended  by  the  sub- 
stitution therefor  of  the  following: 

"  4.  That  the  Montgomery  Electric  Light  and  Power  Company 
is  hereby  authorized,  pursuant  to  the  provisiona  of  section  69  of 
the  Public  Serrice  Commissiona  Law,  to  issue  $10,000  par  value 
of  its  capital  stock  which  shall  be  sold  at  a  price  not  less  than 
the  par  value  thereof. 

"  S.  That  said  Block  of  the  par  value  of  110,000  m>  witborized, 

or  the  proceeds  thereof  to  the  amount  of $10,000  00 

shall  be  used  solely  and  eccluHivelj  for  the  following  purposes: 

{a)  For  the  construction  of  a  tranmussion  line 
from  the  village  of  Sharon  Springs  to  the  nib-station 
of  the  petitioner  to  be  erected  ia  the  village  of  Cherry 
Valley,  a  distance  of  approximately  eiz  and  one-half 
milea   $6,181  70 

{b)  For  the  construction  of  a.  aub-station  in  the 
village  oi  Cherry  Valley  and  the  purchase  of  the  uecea- 
iaxy  equipment  therefor 2,387  23 

(c)  For  the  construction  of  a  distribution  line  in 
the  village  of  Cherry  Valley,  all  of  which  construc- 
tion is  detailed  in  Schedule  J  appended  to  the  pettticm 
herein    3,924  21 

(dl  For  the  purchase  of  the  following  equipment 
for  the  municipal  street  lighting  syston  of  Cherry 
Valley: 

1-fi  KVA  2,200  volt,  primary  6.9  amp. 
street  lighting  transformer flSO  00 

Street  lighting  fixtures 166  00 

Lamps 42  64 

Miscellaneous  material  and  labor 108  04 

465  63 

(e)  Elngineering,  orgaoication  and  l^al  work 300  33 

(f)  For  the  purchase  of  all  of  the  capital  stodt 
of  the  Cherry  Valley   Gas   Company,  namely,    190 

shares  of  the  par  value  of  $26  each 1 ,600  00 

14,763  28 

Amount  unprovided  for $4,768  28" 

in  SO  far  as  the  case  may  be  applicable,  provided; 
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(1)  That  8uch  atoek  or  tie  proceeds  thereof  ahall  be  applied  on 
sudi  new  coastniction,  summarized  in  Bubdiviaiona  (a)  to  (o) 
hereof,  only  in  so  far  aa  the  same  is  a  real  increase  in  the  fixed 
capital  of  the  petitioner  and  not  a  replacement  of  any  part  of  auch 
fixed  capital  or  substitution  for  wasted  capital  or  other  loss  prop- 
erly chatfpeable  to  income  in  accordance  with  the  definitions  con- 
tained in  the  miiform  system  of  accounts  for  electrical  corporations 
adopted  1^  this  jCommission. 

(2)  That  there  shall  not  be  expended  for  any  of  such  purposes 
a  aum  in  excess  of  the  amount  set  opposite  such  purpose, 

(3)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  services  or  engineering  in  connection  with  such  construction, 
except  in  so  far  as  the  same  shall  not  be  performed  by  the  r^ular 
employees  and  officers  of  the  company,  or  by  such  officers  and 
employees  who  have  been  especially  assigned  to  such  construction 
wort 

(4)  That  if  there  shall  be  required  for  the  aforesaid  purpose, 
subject  to  the  limitations  herein  contained,  a  simi  less  than  the 
amount  set  opposite  thereto,  no  portion  of  said  amount  over  the 
actual  cost  thereof  so  required  shall  be  used  for  any  purpose  with- 
out the  further  order  of  this  Commission. 

(5)  That  the  unit  prices  contained  in  Sdiiedule  J  of  the  peti- 
tion are  not  intended  to  he  and  must  not  be  construed  by  the  peti- 
titmer  as  having  been  determined  upon  by  this  Commisaion  as  the 
actual  cost  of  property  and  work  to  be  acquired  and  done  and 
thus  properly  chargeable  to  fixed  capital,  but  are  intended  and 
shall  be  ccmstrued  only  to  be  a  present  estimate  of  the  probable 
cost  of  such  property  and  work,  the  actual  cost  of  which  must  be 
actual  expenditures  made  as  defined  by  the  Commission's  uniform 
system  of  accounts  for  electrical  corporations. 

2.  That  ordering  clause  No.  6  of  the  aforesaid  order  dated 
DecCTober  7,  1915,  be  modified  and  amended  by  the  substitution 
for  the  amount  "$15,000"  wherever  it  appears  therein  the 
amount  "  ^10,000,"  the  purpose  and  effect  of  this  modification 
being  to  only  authorize  the  issue  and  sale  of  $10,000  of  common 
capital  stock. 

Finally,  it  is  determined  and  stated,  that  in  the  opinion  of  the 
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Comniissioa  the  nee  of  the  proceeds  of  securities  hereto  author- 
ized and  issued  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income,  except 
the  $1,500  allowed  for  the  purchase  of  the  capital  stock  of  the 
Cherry  Valley  Gaa  Company. 


In  the  Matter  of  the  Petition  of  the  Grasse  Hiveb  Railroad 
CoBPOKATiON,  Under  Section  55  of  the  Public  Service  Commis- 
sions Law  and  Subdivision  10,  Section  8  of  the  Railroad  Law, 
for  Authority  to  Issue  $150,000  Common  Capital  Stock,  a 
Mortgage  for  $500,000  and  $150,000  6  Per  Cent  Bonds 
Secured  by  the  Mortgage 

Case  No.  5379 

(Public  Service  Commiision,  Second  Diatrict,  April  4,  1916  ) 

Steam  tailioad  companicB  —  stock  and  Iwnd  issue  —  anthotltr  planted  the 
Giosse  Birer  Railroad  Carpotation  to  issue  certain  capital  stock  mort- 
gaga  and  bonda  bated  on  said  mortgage. 

Tba  Grasse  Siver  Railroad  Corporation  by  its  petition  filed  January 
12,  1918,  asked  authority  t^  issue  $160,000  conuuon  capital  stock,  a 
$500,000  mortgHge  and  $160,000  of  bonds  secured  by  such  mortgage.  The 
report  of  the  division  of  capitnlization  in  this  application  was  dated 
February  3,  1016,  and  the  report  of  the  transportation  engineer  was  dated 
February  10,  1916.    Authority  granted  with  the  usual  reatrictions. 

Petition  filed  January  12,  1916. 

Certified  copy  of  articles  of  incorporation  filed  January  26, 
1916. 

Report  of  division  of  capitalization  dated  February  3,  1916. 
Report  of  transportation  engineer  dated  February  10,  1916. 
Revised  form  of  proposed  mortgage  filed  March  27,  1916. 

By  THE  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows : 

1.  That  the  Grasse  River  Railroad  Corporation  is  hereby  author- 
ized, pursuant  to  the  provisions  of  section  55  of  the  Public  Service 
Commissions  Law,  to  execute  and  deliver  to  the  Bankers'  Trust 
Company  of  Buffalo,  as  trustee,  a  corporation  organized  and  exist- 


ed .yCoOglc 


Petition  of  Ghasse  Eivee  R.  R.  Corp. —  Stock  Isbdb    181 

Public  Service  Conunission,  Second  District 

ing  under  the  laws  of  the  State  of  New  York,  a  certain  indenture, 
deed  of  trust  or  mortgage  upon  all  its  plant  and  property,  dated  the 
1st  day  of  January,  1916,  to  secure  an  issue  of  first  mortgage 
twenty-year  gold  bonda,  bearing  interest  at  the  rate  o£  6  per  cent 
per  annum,  payable  semi-annually  on  the  first  days  of  July  and 
January  in  each  year  to  the  a^r^ate  amount  of  $500,000  face 
value,  a  copy  of  which  has  been  filed  with  the  Commission,  and 
that  the  revised  form  of  such  indenture  so  filed  is  hereby  approved, 
provided  that  said  company  shall  have  no  right  or  authority  to 
issue  any  bonds  pursuant  to  the  terms  of  said  mortgage  except  aa 
herein  or  hereafter  authorized  by  the  Commission. 

2.  That  upon  the  execution  and  the  delivery  of  said  indenture 
so  authorized  there  shall  be  filed  with  this  Commission  a  copy  of 
the  mortgage  in  the  form  in  which  it  was  executed  and  filed, 
together  with  an  affidavit  by  the  president  or  other  executive  officer 
of  the  company,  stating  that  the  mortgage  as  executed  and  filed 
ia  the  same  as  that  herein  approved  by  the  Commission. 

3.  That  the  Grasse  River  Railroad  Corporation  is  hereby  author- 
ized, pursuant  to  the  provisions  of  section  55  of  the  Public  Service 
Commissions  Law,  to  issue  $150,000  face  value  of  6  per  cent 
twenty-year  first  mortgage  bonds  under  the  aforesaid  mortgage. 

4.  That  the  Grasse  River  Railroad  Corporation  is  hereby 
authorized,  pursuant  to  the  provisions  of  section  55  of  the  Public 
Service  Commissions  Law,  to  issue  $150,000  par  value  of  its 
common  capital  stock  which  shall  be  sold  at  a  price  not  less  than 
the  par  value  thereof  to  give  net  proceeds  of $150,000  00 

5.  That  said  bonds  of  the  total  face  value  of 
$150,000  shall  be  sold  for  not  less  than  their  face 
value  and  accrued  interest  to  give  net  proceeds 

of 150,000  00 

6.  The  said  securities  of  the  total  par  or  face  value 
of  $300,000  so  authorized  or  the  proceeds  thereof 

tothe  amount  of $300,000  00 


shall  be  used  solely  and  exclusively  for  the  following 
purposes; 
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(a)  For  the  purchase  from  the  Emporium  Foreslary 
Company  of  16.87  miles  of  railroad  constructed 
by  said  company,  extending  from  Childwold  to 
Cranberry  Lake  as  more  particularly  described 
in  Exhibit  "  B  "  attached  to  the  petition  herein 
and  detailed  in  the  report  of  the  division  of 
Bteam  railroads  dated  February  10,  1916,  as 
follows : 

1.  Engineering »25,000  00 

2.  Land  for  transportation  purposes 25,200  00 

3.  Grading 63,000  00 

4.  Bridges,  trestles  and  culverts 6,000  00 

5.  Ties 24,000  00 

6.  Bails 40,000  00 

7.  Other  track  material 9,600  00 

8.  Ballast 8,000  00 

9.  Track  laying  and  surfacing 13,500  00 

10.  Crossings  and  signs 500  00 

11.  Station  and  office  buildings 4,500  00 

12.  Koadway  buildings 800  00 

13.  Water  stations 1,500  00 

14.  Coaling  station  timber 2,000  00 

15.  Shops  and  engine  houses 5,200  00 

16.  Tel^aph  and  telephone  lines 1,500  00 

17.  Roadway  tools 500  00 

18.  Four  steam  locomotives 17,000  00 

19.  Other  locomotives  —  two  gasoline  cars 2,900  00 

20.  Thirty-seven  frei^t  train  cars 8,650  00 

21.  Three  passenger  train  cars 5,000  00 

22.  Work  equipment  —  ten  units 8,550  00 

23.  General  expenses  —  interest  during  construc- 
tion, law  expenses,  etc 20,000  00 

$292,800  00 

(b)  For  working  capital 7,200  00 


$300,000  00 
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provided  that  such  working  capital  shall  not  be  disbursed  by  such 
company  for  purpoeee  properly  chai^eable  to  income,  but  shall  be 
retained  to  enable  the  company  to  carry  its  accounts  receivable  and 
to  provide  a  sufficient  amount  of  materials  and  supplies  to 
economically  transact  its  business. 

7.  That  if  the  said  securities  of  a  total  par  or  face  value  of 
$300,000  herein  authorized  shall  be  sold  at  such  price  as  will 
enable  the  company  to  realize  net  proceeds  of  more  than  $300,000, 
no  portion  of  the  proceeds  of  such  sale  in  excess  of  the  last  afore- 
said sum  shall  be  used  for  any  purpose  without  the  further  order  of 
the  Commission. 

8.  That  the  Orasse  River  Railroad  Corporation  shall  open  and 
maintain  its  accounts  in  accordance  with  the  classiScations  of 
accounts  ordered  by  the  Interstate  Commerce  Commission  and 
adopted  by  this  Commission  and  shall  further  subdivide  its 
account  "  investment  in  road  and  equipment "  in  accordance  with 
the  stat^nent  of  property  set  forth  in  subdivision  (a)  of  ordering 
clause  No.  6,  herein  marked  numbers  1  to  23  inclusive,  provided, 
however,  that  of  the  amount  therein  contained  for  general  expenses 
one-half  shall  be  chai^ied  to  "  discount  on  funded  debt "  and  the 
remainder  to  the  appropriate  sub-accounts  of  the  defined  account 
"  investment  in  road  and  equipment,"  and  further  provided  that 
the  amount  representing  the  cost  of  that  portion  of  the  property 
not  now  to  be  acquired  by  the  corporation,  equal  to  ninety-three 
one-bundredth  miles  of  railroad  constructed,  as  more  particularly 
described  in  exhibit  "  B  "  attached  to  the  petition  herein,  rfiall  be 
charged  to  accounts  receivable,  the  purpose  and  effect  of  this 
requirement  being  to  make  the  road  and  equipment  accounts  of 
the  Grasse  River  Railroad  Corporation  reflect  the  cost  of  property 
to  which  the  company  has  title  at  the  present  time. 

9.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Grasse  River  Railroad 
Corporation  unless  any  such  pledge  or  hypothecation  shall  havp 
been  rapressly  approved  and  authorized  by  this  Commission. 

10.  That  the  Grasse  River  Railroad  Corporation  shall  for  each 
three  months'  period  ending  June  thirtieth,  September  thirtieth, 
December  thirty-first  and  March  thirty-first,  file  not  more  than 
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fifteen    days   from    the   end   of   such    period    a   verified    report 
showing, — 

(a)  What  securities  have  been  sold,  or  otherwise  disposed  of 
during  sueh  period  in  accordance  with  the  authority  contained 
herein,  and  the  date  of  such  sale  or  disposition ; 

(b)  To  whom  such  securities  were  sold ; 

(e)   What  proceeds  were  realized  from  such  sale; 

(d)   Any  other  terms  and  conditions  of  sucli  sale. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  secnnfies 
shall  have  been  sold  or  disposed  of  in  accordance  with  the  authority 
contained  herein,  and  if  during  any  period  no  securities  were  sold 
or  disposed  of,  the  report  shall  set  forth  such  fact, 

11,  That  the  Grasse  River  Railroad  Corporation  shall  for  each 
six  mouths'  period  ending  June  thirtieth  and  December  thirty-first 
file  not  more  than  thirty  days  from  the  end  of  such  period  respec- 
tively a  verified  report  showing: 

(a)  In  detail  the  amount  expended  for  each  of  the  purposes 
specified  herein  during  such  period  of  the  proceeds  of  the  securities 
herein  authorized,  and  such  report  shall  show  for  each  of  said 
purposes  to  what  account  or  accounts  under  the  classification  of 
investment  in  road  and  equipment  of  steam  roads  the  expenditures 
for  such  purposes  have  been  charged. 

(b)  A  summary  of  the  expenditures  for  each  of  such  purposes 
during  the  period  covered  by  the  report. 

(c)  A  stmimaiy  of  the  expenditures  during  the  period  showing 
the  distribution  by  accounts  provided  in  the  classification  of  invest- 
ment in  road  and  equipment  of  the  total  expenditures  during  such 
period. 

In  reporting  under  subdivisions  (b)  and  (c)  of  this  clause  there 
shall  be  further  shown  the  expenditures  to  the  beginning  of  the 
period  reported  on  and  a  total  showing  the  expenditures  to  he 
incurred, 

12,  That  the  authority  contained  in  this  order  to  issue  securities 
is  upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof  and  before  any 
securities  are  issued  pursuant  hereto  and  within  thirty  days  of 
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the  service  hereof,  the  said  company  shall  file  with  the  Commission 
a  satisfactory  verified  stipulation  duly  authorized  by  ita  board  of 
directors  accepting  this  order  with  all  its  terms  and  conditions, 
and  such  order  shall  be  void  and  of  no  force  or  effect  until  such 
stipulation  shall  have  been  filed  as  required  herein. 

Finally,  it  is  detennined  and  stated,  That  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  securities 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Petition  of  the  Adburn  and  Svracube 
Electric  Railroad  Company,  Under  Section  55  of  the  Public 
Service  Commissions  Law,  for  Authority  to  Issue  $450,000  in 
Five  Year  6  Per  Cent  Gold  Notes  and  for  Authority  to  Esecute 
a  Trust  Agreement  Regarding  Them 

Case  No.  5492 
(Public  Service  Conuniisioii,  Second  District,  April  4,  1916  ) 

Electric  railwaya -^  iune  of  five-year  gold  notes  —  petition  filed  HariA  ag, 
1916  —  memaraBdnm  of  division  of  capitalization  dated  April  4.  1916. 

The  Auburn  and  Syracuse  Electric  Railroad  Company  applied  for  leave 
to  issue  9437,S00  face  value  6  per  cent  tlve-year  gold  notes  dated  Febni- 
uy  1,  1916,  and  under  a  certain  trust  agreement  of  that  date  given  to 
the  Trust  and  Deposit  Company  of  Onondaga,  as  trustee,  to  secure  an 
anthoriied  issue  of  a  total  face  value  of  (430,000,  the  fom  of  which 
agreement  is  hereby  approved. 

By  THE  Commission. —  Ordered  as  follows: 

1.  That  the  Auburn  and  Syracuse  Electric  Railroad  Company 
is  hereby  authorized,  pursuant  to  the  provisions  of  section  55  oi  the 
Public  Service  Commissions  Law,  to  issue  $437,500  face  value  of 
6  per  cent  five-year  gold  notes,  dated  February  1,  1916,  under  a 
certain  trust  agreement  bearing  the  same  date,  given  to  the  Trust 
and  Deposit  Company  of  Onondaga,  as  trustee,  to  secure  an 
authorized  issue  of  a  total  face  value  of  $430,000,  the  form  of 
which  agreement  is  hereby  approved. 

2.  That  said  notes  of  the  total  face  value  of  $437,500  shall  be 
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sold  for  not  less  than  their  face  value  and  accrued  iutereet  to  ^ve 
net  proceeds  of  $437,500. 

8.  That  said  notes  of  the  face  value  of  $437,500  so  authorized 
or  the  proceeds  thereof  to  the  amount  of $437,500  00 


shall  be  used  solely  and  exclusively  for  the  following 
purposes: 

(a)  To  discharge  6  per  cent  notes  of  petitioner 
dated  February  1,  1915,  which  matured  Febru- 
ary 1,  1916,  or  their  renewals $250,000  00 

(b)  To  discharge  6  per  cent  notes  of  petitioner 
dated  rebruary  1,  1915,  which  mature  August 

1,  1916,  or  their  renewals 115,000  00 

(e)  To  retire  car  trust  certificates,  series  A,  which 
matured  January  1,  1916 7,950  00 

(d)  To  pay  accrued   interest  on  the  petitioner's 

first  mortgage  bonds,  due  April  1,  1916 36,500  00 

(e)  To  apply  toward  the  payment  of  accounts  pay- 
able which  at  January  31,  1916,  amounted  to 
$45,352.36 28,050  00 


$437,500  00 


4.  That  if  the  said  notee  of  a  total  face  value  of  $437,500 
herein  authorized  shall  be  sold  at  auch  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $437,500,  no  portico 
of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum 
shall  be  used  for  any  purpose  without  the  further  order  of  this 
Commieeion. 

5.  That  D<»ie  of  the  said  notes  herein  authorized  shall  be 
hypothecated  co*  pledged  as  collateral  by  the  Auburn  and  Syracuse 
Electric  Railroad  CJompany  unless  any  such  pledge  or  hypotheca- 
tion shall  have  been  expressly  approved  and  authorized  by  this 
Commission. 

6.  That  the  Auburn  and  Syracuse  Electric  Railroad  Company 
shall  for  each  three  months'  period  ending  June  thirtieth,  Sep- 
tember thirtieth,  December  thirty-first  and  March  thirty-first  file 
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Dot  more  than  fifteen  days  from  the  end  of  such  period  a  verified 
tepoTt  showing: 

(a)  What  notes  have  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein  and 
the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  notes  were  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  The  amount  expended  in  reasonable  detail  of  the  proteeds 
for  each  of  the  purposes  specified  herein  during  such  period  and 
stating  to  what  account  or  accounts  such  expenditures  have  been 
charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  notes 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during  any 
period  no  notes  were  sold  or  disposed  of  or  the  proceeds  thereof 
expended,  the  report  shall  set  forth  such  fact. 

7.  That  the*  authority  contained  in  this  order  to  issue  notes  is 
upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof,  and  before 
any  notes  are  issued  pursuant  hereto  and  within  thirty  days  of 
the  service  hereof,  the  said  company  shall  file  with  this  Commission 
a  satisfactory  verified  stipulation  duly  authorized  by  its  board  of 
directors,  accepting  this  order  with  all  its  terms  and  conditions, 
and  such  order  shall  be  v(nd  and  of  no  force  or  effect  until  such 
stipulation  shall  have  been  filed  as  required  herein, 

8.  That  this  proceeding  shall  be  and  hereby  is  continued  on  the 
records  of  this  Commission  until  the  examination  which  is  to  be 
made  of  the  books,  accounts  and  affairs  of  the  petitioner  herein 
shall  have  been  concluded  and  the  corrections,  if  any,  which  are 
found  necessary  by  reason  of  such  examination  shall  have  been 
made  in  the  accounts  of  said  company. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of 
this  Commission  the  money  to  be  procured  by  the  issue  of  said  notes 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chai^eable  to  operating  expenses  or  to  incoma 
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In  the  Matter  of  the  Petition  of  Edison  Ei-ecthic  Light  and 
PowEE  Company  of  Amsterdam,  New  York,  Under  Section 
69  of  the  Public  Service  Commissions  Law  for  Authority  to 
Issue  $327,000  Common  Capital  Stock,  a  First  Mortgage  for 
$1,500,000  and  $350,000  in  5  Per  Cent  Bonds  to  be  Secured 
by  Said  Mortgage 

Case  No.  5290 

(Public  Serrice  CkimmiBsioD,  Second  District,  April  4,  1016  ) 

Electric  light  and  power  compuiies  —  application  of,  to  isane  certain  capital 
stock,  a  fiist  moTtgage  and  a  bond  iune  based  upon  anch  mortgage. 

The  Edison  Electric  Light  and  Power  Company  of  AmBterdam,  N.  Y., 
applied  for  leave  to  iaaue  $327,000  of  common  capital  stock,  a  mortgage 
of  $1,500,000  and  $350,000  in  5  per  cent  bonda  secured  by  said  moTtga«e. 
The  petition  herein  waA  filed  Movember  9,  1915,  a  certified  copy  of  the 
agreement  of  consolidation  of  this  cnmpaJiy  with  the  Amsterdam  Arc- 
Light  Company  was  filed  November  30,  1015;  the  report  of  tbe  diriaion 
of  capit&Uuition  was  filed  February  9,  1016,  and  that  of  the  electrical 
engineer  was  Hied  on  February  25,  191fl.  The  final  report  of  the  capi- 
taliration  division  was  dated  March  6,  1918.  Permission  granted  with 
the  usual  restrictions. 

By  THE  Commission. —  Now,  therefore,  upon  the  fort^ing 
record,  ordered  as  follows : 

1,  That  the  final  report  of  the  division  of  capitalization  in  this 
proceeding,  dated  March  6, 1916,  is  hereby  served  upon  the  Edison 

■  Electric  Light  and  Power  Company  of  Amsterdam,  N,  Y.,  and 
the  proposed  journal  entries  shown  in  schedule  III,  pages  14  to 
19  inclusive  of  that  report,  shall  be  entered  upon  the  books  of  the 
Edison  Electric  Light  and  Power  Company  of  Amaterdam,  N,  Y., 
and  that  within  thirty  days  from  the  service  of  the  order  verified 
proof  shall  be  submitted  to  the  Commission  that  such  entries  have 
been  made. 

2.  That  the  fixed  capital  accounts  of  the  Edison  Electric  Light 
and  Power  Company  of  Amsterdam,  N.  Y.,  as  corrected  by  the 
journal  entries  which  the  petitioner  has  been  herein  directed  to 
make,  having  been  carefully  checked,  and  being  as  nearly  as  may 
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be  ascertained  a  true  statement  of  the  aame,  the  Beparation  of  such 
accouBta  between  fixed  capital  installed  prior  to  December  31, 
1908,  and  fixed  capital  installed  since  December  31,  1908,  ia  no 
longer  necessary  and  the  petitioner  herein  shall  debit  and  credit  all 
entries  in  connection  with  fixed  capital  to  the  appropriate  fixed 
capital  accounts  prescribed  in  the  uniform  system  of  accounts  for 
electrical  corporations  covering  expenditures  for  fixed  capital 
installed  since  December  31,  1908. 

3.  That  the  uniform  system  of  accounts  for  electrical  corpora- 
tions is  hereby  amended  in  its  application  to  the  accounts  of  the 
Edison  Electric  Light  and  Power  Company  of  Amsterdam,  N.  Y., 
in  so  far  as  is  necessary  so  that  all  charges  on  account  of  retire- 
ments of  fixed  capital  shall  be  charged  to  the  account  "  accrued 
amortisation  of  .lapital "  heretofore  created  and  as  maintained  by 
credits  to  the  same  and  charges  to  "  operating  expenses  —  general 
amortization,"  as  provided  in  the  uniform  system  of  accounts 
applicable  to  said  corporation." 

4.  That  the  Edison  Electric  Light  and  Power  Company  of 
Amsterdam,  N,  Y.,  is  hereby  authorized,  pursuant  to  the  provis- 
ions of  section  69  of  the  Public  Service  Commissions  Law,  to  exe- 
cute and  deliver  to  the  New  York  Trust  Company,  as  trustee,  a 
corporation  organized  and  existing  under  the  laws  of  the  State  of 
New  York,  a  certain  indenture,  deed  of  trust  or  mortgage  upon  all 
its  plant  and  property,  dated  the  1st  day  of  October,  1915,  to  secure 
an  issue  of  first  mortgage  thirty-year  gold  bonds,  bearing  interest 
at  the  rate  of  5  per  cent  per  annum,  payable  semi-annually  on  the 
first  day  of  April  and  October  in  each  year  to  the  aggregate  amount 
of  $1,500,000  face  value,  a  copy  of  which  has  been  filed  with  the 
Coihmission  herein,  and  that  the  form  of  such  indaiture  so  filed 
is  hereby  approved. 

5.  That  upon  the  execution  and  the  delivery  of  said  indenture 
so  authorized  there  shall  be  filed  with  this  Commission  a  copy  of 
the  mortgage  in  the  form  in  which  it  was  executed  and  filed, 
together  wilii  an  affidavit  by  the  president  or  other  executive  officer 
of  the  company,  stating  that  the  mortgage  as  executed  and  filed  is 
the  same  as  that  herein  approved  by  the  Commission. 
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6.  That  the  Edison  Electric  Light  and  Power  Company  of 
Amsterdam,  N.  Y.,  ia  hereby  authorized,  pursuant  to  the  provi- 
sions of  section  69  of  the  Public  Service  Commissions  Law,  to 
iasne  $400,000  face  value  of  its  5  per  cent  thirty-year  first  mortgage 
gold  bonds  under  the  aforesaid  mortgage. 

7.  That  the  Edieon  Electric  Light  and  Power  Company  of 
Amsterdam,  N.  Y.,  is  hereby  authorized,  pursuant  to  the  provisions 
of  section  69  of  the  Public  Service  Commissions  Law,  to  issue 
$277,000  par  value  of  its  common  capital  stock. 

8.  That  said  bonds  of  the  total  face  value  of  $400,000  shall  be 
sold  for  not  less  than  85  per  cent  of  their  face  value  and  accrued 
interest  to  give  net  proceeds  of $340,000  00 

9.  That  said  stock  of  the  total  par  value  of 
$277,000  shall  be  sold  for  not  less  than  its  par  value 

to  give  net  proceeds  of 277,000  00 


10.  That  said  bonds  of  the  face  value  of  $400,000 
and  stock  of  the  par  value  of  $277,000  herein 
authorized  or  the  proceeds  thereof  to  the  amount  of       617,000  00 


shall  be  used  solely  and  exclusively  for  the  follow- 
ing purposes  ; 

(a)  For  the  discharge  of  promissory  notes  out- 
standing  at   July    31,    1915,    or   tiie   renewals 

thereof $564,122  64 

(b)  For  the  discharge  of  accounts  payable  to  the 
F<mda,    Johnstown    and   Gloversville   Railroad 

Company  as  of  July  31,  1915 17,867  88 

(o)  To  pay  in  full  the  legal  services  of  the 
petitioner  in  connection  with  this  petition  includ- 
ing the  drawing  of  the  mortgage,  drawing  of  all 
papers  in  connection  with  the  petition,  attendance 
before  the  Commission  and  the  performance  of 
all  services  necessary  or  required  by  the  appli- 
cant to  consummate  this  proceeding  and  the  subse* 
quent  issuance  of  bonds  and  stocks,  including  all 
reports  to  be  made  hereafter  to  the  Public  Service 
Commission  in  connection  with  this  proceeding..  5,000  00 
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(d)  For  recording  of  mortgage,  for  New  York 
State  recording  tax,  for  Federal  documentary  tax 
on  bonds,  for  Federal  documentary  tax  on  stock, 
for  charges  and  expeosee  of  trustee  named   in 

mortgage  and  for  printing  of  said  bonds $3,363  50 

(e)  For  working  capital 27,146  08 


$617,000  00 


in  so  far  as  the  same  may  be  applicable  provided : 

(a)  That  the  working  capital  provided  in  subdivision  (e)  hereof 
together  with  any  portion  of  the  security  proceeds  herein  author- 
ized to  be  used  in  paying  for  legal  services  as  provided  in  sub- 
division (e)  and  those  authorized  for  the  payment  of  other  expenses 
in  connection  with  the  recording  of  the  mortgage  and  issuance  of 
the  bonds  as  provided  in  subdivision  (d)  hereof  in  excess  of  the 
requirements  for  such  purposes,  shall  be  conserved  and  used  as 
working  capital  by  tie  petitioner,  which  working  capital  shall  not 
be  disbursed  by  the  company  for  purposes  properly  chargeable  to 
income,  but  shall  be  retained  to  enable  the  company  to  carry  its 
accounts  receivable  and  to  provide  a  sufficient  amount  of  materials 
and  suppliee  to  economically  transact  its  business. 

(b)  That  the  expenditures  of  tlie  proceeds  herein  authorized 
for  the  purposes  enumerated  under  subdivisions  (c)  and  (d) 
hereof  shall  be  charged  to  the  account  "  ujiamortized  debt  discount 
and  expense". 

11.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Edison  Electric  Light 
and  Power  Company  of  Amsterdam,  N.  T.,  unless  any  such  pledge 
or  hypothecation  shall  have  been  expressly  approved  and  authorized 
by  this  Commission. 

12.  That  if  the  said  stock  and  bonds  of  the  total  face  value  of 
$677,000  herein  authorized  shall  be  sold  at  such  price  as  will 
enable  the  company  to  realize  net  proceeds  of  more  than  $617,000 
no  portion  of  the  proceeds  of  such  sale  in  excess  of  the  last  afore- 
said sum  E^all  be  used  for  any  purpose  without  the  further  order 
of  the  Commission. 
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13.  That  the  Edison  Electric  Light  and  Power  Company  of 
Amsterdam,  !N".  Y,,  shall  for  each  three  months'  period  ending 
June  thirtieth,  September  thirtieth,  December  thirty-first  and 
March  thirty-first,  file  not  more  than  fifteen  days  from  the  end  of 
fluch  period  a  verified  report  showing: 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein,  and  the  date  of  such  sale  or  disposition ; 

(b)  To  whom  such  securities  were  sold ; 

(c)  What  proceeds  were  realized  from  such  sale; 

(d)  Any  other  terms  and  conditions  of  such  sale; 

(e)  The  amount  expended  in  reasonable  detail  of  the  proceeds 
for  each  of  the  purposes  specified  herein  during  such  periods,  and 
stating  to  what  account  or  accounts  such  expenditures  have  been 
charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securities 
Rhall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during  any 
period  no  securities  were  sold  or  disposed  of  or  proceeds  thereof 
expended  the  report  shall  set  forth  such  fact. 

14.  That  the  authority  contained  in  this  order  to  issue  securities 
is  upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof,  and  before  any 
aecurities  are  issued  pursuant  hereto  and  within  thirty  days  of  the 
service  hereof,  the  said  company  shall  file  with  the  Commission  a 
satisfactory  stipulation  duly  authorized  by  its  board  of  directors 
and  verified  accepting  this  order  with  all  its  terms  and  conditions, 
and  such  order  shall  be  void  and  of  no  force  or  effect  until  such 
stipulation  shall  have  been  filed  as  required  herein, 

15.  That  the  Edison  Electric  Light  and  Power  Company  of 
Amsterdam,  X,  Y,,  shall  during  each  of  the  calendar  years  1916 
and  1917,  apply  at  least  $7,500,  if  earned,  to  the  reduction  of  its 
corporate  deficit  account,  and  it  shall  within  thirty  days  after 
January  1,  1918,  make  application  to  this  Commission  to  reopen 
this  case  for  the  purpose,  among  others,  of  determining  die  method, 
including  the  precise  rate  and  amount  at  which  the  corporation 
shall  periodically  thereafter  provide  for  its  corporate  deficit. 
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16.  It  ia  neverthelees  expressly  provided  that  in  all  respects 
other  thaD  as  directed  in  ordering  clause  No.  1  hereof,  this  order 
shal]  not  be  effective,  and  particularly  that  no  Bocnritiee  shall  be 
issued  or  sold  hereunder  by  the  applicant,  nor  shall  the  issue  or 
sale  of  any  such  securities  be  deemed  to  have  been  approved  and 
authorized  by  this  Cotmnis.'^ion  unleas  and  until  compliance  with 
tho  requirements  of  ordering  clause  Xo.  1  of  this  order  shall  have 
been  made,  reported  to  and  approved  as  sufficient  by  this 
Commisaion. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of 
the  Commission  the  money  to  be  procured  by  the  issue  of  said 
securities  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not,  escept  in 
the  amount  of  approximately  $84,735.83,  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Petition  of  the  Sodth  Shore  Gas  Compact, 
under  Section  68  of  the  Public  Service  Commissions  Law,  for 
Approval  of  a  Gas  Franchise  from  the  Town  of  Islip  and  for 
Permission  to  Construct  thereunder;  and  also  for  Approval 
under  Section  70  of  the  Public  Sei-vice  Commissiona  Law  of  a 
Proposed  Lease  of  said  Franchise  by  the  Petitioner  to  the 
Suffolk  Gas  and  Electric  Light  Company 

Case  No.  3829 

(Public  Service  Commission,  Second  District,  April  6,  191*) 

Tbe  giantinx  of  this  petition  wu  opposed  but  no  proof  was  offered  by  tlie 
penon  abjecting  aa  to  the  tmth  of  the  allegations  advanced  by  him. 

The  CommiBBion'B  approval  of  a  gas  franchise  which  upon  its  face  ia 
regular  and  which  appears  to  have  been  lawfully  granted  by  the  local 
authoritiea  —  and  the  Commission's  permission  to  conafruct  under  such 
franchise  and  to  leaae  aame — -should  not  be  withheld  merely  because 
a  private  individual  expresses,  at  the  hearing  on  the  applicntiun,  his 
personal  belief  that  the  franchise  was  fraudulently  made  and  procured, 
but  presents  no  evidence  to  substantiate  this  suspicion. 
Statk  Dbpt.  Reft. — Vol.  8        13 


Pdr,yGOOgIe 


State  Dkpautmknt  REroBTh 


Public  Serriee  Commisaion,  Second  District 


Henry  E.  Frost,  attorney  and  E.  L.  Phillips,  treasurer,  for 
South  Shore  Qaa  Company. 

Ralph  K.  Jacobfl,  attorney  for  Marvin  Sheibler,  in  opposition, 
Mr,  Sheibler  also  appeared  in  person. 

Peter  E.  Nostrand,  County  Superintendent  of  Highways, 
Suffolk  county. 

B.  H.  Wait,  Division  Engineer,  State  Commission  of  Hi^waya. 

By  the  Commissiom  —  We  have  given  very  careful  considera- 
tion to  Mr.  Sheibler's  objections  to  this  application,  and  to  the 
views  of  the  present  town  board  of  Islip,  but  upon  the  evidence 
before  ue  we  are  unable  to  do  otherwise  than  grant  the  petitioners 
the  relief  asked  for.  The  franchise  given  by  the  town  of  Islip  to 
the  South  Shore  Gas  Company  is  regular  upon  its  face.  Mr. 
Shiebler  believes  that  it  was  improperly  procured,  but  nothing 
before  us  would  warrant  our  acting  on  that  assumption  now.  The 
proposal  to  transfer  this  franchise  to  the  Suffolk  Gas  and  Electric 
Light  Company  seems  to  be  a  perfectly  proper  and  businesslike 
one.  Mr.  Sheibler  asserts  that  no  new  construction  work  will  be 
done  under  this  franchise;  that  the  lessee  company  has  already 
laid  mains  throughout  Islip  under  franchises  which  Mr.  Sheibler 
believes  are  invalid.  That  may  be  so,  but  even  if  it  is — even  if 
the  motive  of  the  Suffolk  company  in  acquiring  the  present  fran- 
chise is,  as  Mr.  Sheibler  thinks,  simply  to  validate  doubtful  fran- 
chises under  which  it  is  now  operating  —  we  o^n  not  see  that  we 
should  refuse  our  consent  to  the  leasing  of  the  franchise  which  waa 
granted  to  the  South  Shore  Gas  Company.  There  is  no  proof 
before  us  that  the  old  fraiK^isM  of  the  Suffolk  Gas  and  Electric 
Light  Company  were  dishonestly  acquired  any  more  Uian  there  is 
that  the  franchise  in  question  is  bad  for  a  similar  reason.  On  its 
face,  theentire  transaction  to  which  we  are  asked  to  give  our  con- 
sent seems  regular  and  legitimata  Mr.  Sheibler  may  believe,  as 
the  result  of  his  personal  inquiries  and  his  estimate  of  the  character 
of  the  men  composing  the  town  board  which  granted  the  franchise, 
ns  well  aa  of  those  who  now  seek  to  operate  under  the  frandiise, 
that  something  is  rotten  in  Denmark ;  but  it  would  be  quite  unheard 
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of  for  any  responsible  governmental  body  to  accept  such  conjectures 
as  a  basis  for  official  action  without  pretty  convincing  evidence 
that  the  conjectures  are  well  founded.  If  the  franchises  of  the 
Suffolk  Gaa  and-  Electric  Light  Company  are  tainted  with  fraud, 
as  Mr.  Sheibler  believes,  they  can  doubtless  upon  proper  evidence 
and  in  a  proper  proceeding  be  upset;  but  the  record  in  the  present 
case  furnishes  no  ground  whatsoever  for  our  acting  upon  the 
assumption  that  such  is  the  case,  or  for  our  refusing  to  make  such 
an  order  as  is  now  asked  for  by  the  petitioner. 


In  the  Matter  of  the  Petition  of  Niagara,  Lockport  and  Os- 
TABID  Power  Company,  Under  Sectiwi  68  of  the  Public  Ser- 
vice Commissions  Law,  for  Permission  to  Construct  in  the  In- 
corporated Village  of  Skaneateles,  Onondaga  County,  Poles, 
Wires  and  Appurtenances  for  Transmitting  and  Fumiahing 
Electricity  to  the  Village  Power  Station  Alone;  and  for  Ap- 
proval of  the  Exercise  of  a  Franchise  Received  from  the  Village 

Case  No.  5466 
(Public  Service  CommiEaioD,  Second  DiBtrict,  April  6,  1S16) 

o  inatall  ita  plant  In  tbe  incoipotatcd  village 

In  the  village  ol  Skaneateles  there  ia  a  municipal  electric  plant  whicli 
ap  to  this  time  haa  purchaaed  its  power  from  the  petitioner,  the  Niagara, 
Lockport  and  Ontario  Power  Company;  the  power  delivery  being  made 
outaide  the  village  limita.  The  present  application  is  .for  authority 
under  a  franchise  granted  by  the  village  for  the  petitioning  corporation 
tu  aubstitute  ita  own  plant  for  the  existing  municipal  plant  within  the 
village.     Petition  granted. 

Br  THK  Commission, — The  Niagara,  Lockport  and  Ontario 
Power  Company  asks  permission  to  construct  poles,  wires  and  ap- 
purtenances for  transmitting  electricity  in  the  incorporated  village 
of  j^aneateles;  and  for  approval  of  the  exercise  of  a  franchise 
therefor  granted  March  3,  1916,  by  the  village  hoard.  There  is 
in  the  village  of  Skaneateles  a  municipal  electric  plant  which  has 
heretofore  purchased  its  power  from  the  present  applicant,  the 
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power  being  delivered  outside  the  village  limits.  It  is  now  de- 
sired both  by  the  applicant  and  by  the  village  tliat  the  applicaot 
shall  construct  a  transmiaeioc  line  from  its  present  lines  in  the 
town  of  Skaneatelee  into  the  village  to  the  substation  of  the 
municipal  plant  in  order  that  the  current  may  be  there  delivered. 
It  is  not  desired  to  furnish  current  to  any  person  or  institution 
except  the  village  and  the  franchise  contains  a  restriction  to  that 
effect.  0nder  the  circumstancee  it  does  not  seem  that  the  case 
is  within  the  reason  of  ftubdivision  9  of  section  90  of  the  Village 
Law,  requiring  a  vote  of  the  electors  in  order  to  authorize  a  fran- 
chise to  furnish  light  or  power  when  such  village  owns  and  uses 
an  dectric  light  plant;  the  object  of  that  statute  being  manifestly 
to  prevent  competition  with  the  municipal  plant  unless  assented 
to  by  vote  of  the  electors  aud  not  to  require  that  the  plant  shall 
generate  its  own  power. 

It  is  determined  and  stated:  That  the  construction  of  said 
plant  and  the  exercise  of  said  franchise  are  neceesaiy  and  con- 
venient for  the  public  service  and  it  is  — 

Ordered:  1.  That  the  permission  and  approval  of  the  Com- 
mission be  given  to  Niagara,  Lockport  and  Ontario  Power  Com- 
pany, under  section  68  of  the  Public  Service  Commissions  Law, 
to  construct,  maintain  and  operate  the  necessary  poles^  wires, 
cables,  appliances  and  structures,  in,  throu^,  upon  and  across 
the  following  highways  at  approximately  the  points  herranafter 
mentioned,  not  for  the  purpose  of  furnishing  light  or  power  within 
the  village  of  Skaneateles,  but  for  the  sole  purpose  of  transmitting 
electric  power  to  the  village  power  station  for  delivery  and  sale 
to  the  village  of  Skaneat^es  itself  for  its  municipal  plant: 

Across  Elizabeth  street  near  its  intersection  with  GriflSn  street ; 

Across  Griffin  street  at  its  north  and  near  its  intersection  with 
Elizabeth  street  and  along  the  easterly  side  of  Griffin  street  from 
its  intersection  with  said  Elizabeth  street  to  a  point  just  south  of 
the  north  line  of  tihe  property  of  Joseph  and  Anita  Murray ; 

Across  Xelly  street  just  southwest  of  the  southwesterly  line  of 
Skaneateles  outlet. 

2.  That  the  permission  and  approval  of  the  Commisaitm  be 
given  to  said  Niagara,  Lockport  and  Ontario  Power  Company,  to 
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exercise  the  rights  and  privileges  conferred  by  said  franchiso 
granted  by  the  village  board  of  the  village  of  Skaneateles  March  3, 
1916,  subject,  however,  to  all  the  terms  and  conditions  thereof. 

3.  No  poles,  wires  or  other  structures  shall  be  placed  upon, 
along  or  acroee  any  state  or  county  highway  without  the  consent 
of  the  state  commissioner  of  highways, 


In  the  Matter  of  the  Petition  of  tiie  Binohamton  Light,  Heat 
AND  PowBE  Company,  Under  Section  60  of  the  Public  Service 
CommisBionB  Law,  for  Authority  to  Execute  a  First  liefunding 
and  Improvement  Mortgage  Issue  $775,000  in  5  Per  Cent 
Thirty-year  Gold  Bonds  to  be  Secured  Thereby,  and  to  Issue 
$300,000  6  Per  Cent  Cumulative  Preferred  Stock 

Case  No.  5308 
(Public  Service  CommiBsion,  Second  District,  April  11,  1016) 

Tb«  Conunlasloii  has  Authority  to  Kffitm  the  iune  of  coTponte  aecnritiw  for 
the  pnrpOM  of  maintenaiiu  of  service  and  of  nuUdiig  nplacements. 

Under  sections  S5  ftnd  B9  of  the  Public  Service  CommiBBioDH  Law, 
eomnioii  carriers,  railroad  corporadons,  street  rai1roB.d  corporations,  jtHS 
corporations,  and  electrical  corporations  are  expressly  authorized  to  issue 
secoTiticH  for  the  purpose  of  maintenance  of  scry  ice  and  of  making 
replacements;  and  the  Public  Service  Commission  is  sbiiilarly  authorized 
to  approve  by  its  order  such  issue  of  securities.  In  such  an  order  of 
approval  the  purposes  tor  which  such  securities  or  the  proceeds  thereof 
are  to  be  nsed  must  be  expressly  and  distinctly  stated  and  certiAed,  and 
the  transaction  safeguarded  by  a  requirement  for  due  and  timely  amor- 
tication  or  a  provision  for  other  method  of  extinguishment  of  the  charges 
thus  ereat«d.  Citing  People  ex  rel.  B.  L.  H.  k  P.  Co.  v.  Stevens,  203 
N.  Y.  7. 

William  S.  Barstow,  as  president,  and  Curtis,  Keenau  and  Tut- 
hill,  attorneys  for  petitioner. 

Van  Santvoobd,  Chairman. —  Under  its  petitiona  herein  of 
November  29  and  December  18,  1915,  respectively,  the  Bingham- 
ton  Light,  Heat  and  Power  Company  has  asked  for  approval  by 
this  Commission  of  first,  the  execution  of  an  open  mortgage  on  its 
property  to  secure  bonds  to  a  maximum  amount  not  specified; 
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second,  for  authority  to  issue  at  once  $798,000  face  value  of  bonds 
secured  by  audi  mortgage,  of  which  $500,000  are  to  be  sold  at  90 
per  ceut  of  par  and  interest,  and  $298,000  are  to  be  sold  at  not 
less  than  871/3  per  cent  of  par  and  accrued  interest;  third,  for 
authority  to  issue  6  per  cent  cumulative  preferred  capital  stock  to 
an  amount  of  $280,300  at  par  value;  and  fovaih,  for  authority 
to  use  said  bonds  or  the  proceeds  thereof  amounting  to  $710,750, 
and  said  preferred  stock  or  the  proceeds  thereof  amounting  to 
$280,300,  making  in  all  $991,050,  for  the  following  purposes: 

1.  For  the  reacquisition  of  its  first  refunding  5  per 

cent  gold  bonds $449,000  00 

2.  For  exchange  on  the  basis  of  par  for  par  for 

6  per  ceDt  noncumulative  preferred  capital 

stock  now  outstanding. 150,000  00 

3.  For  the  discharge  of  promissory  notes  outstand- 

ing         288,338  48 

4.  For  proposed  expenditures  for  additions  and 

betterments  to  its  property 77,300  00 

6.  For  working  capital 26,411  52 


$991,050  00 


3ii  its  consideration  of  such  application  this  Commission 
directed  its  division  of  capitalization  and  its  electrical  engineer 
to  examine  the  accounts  and  property  of  the  petitioner  and  to 
prepare  such  a  statement  of  the  corporation's  assets  and  liabilities 
as  would  enable  a  determination  of  the  true  relation  between  the 
petitioner's  existing  assets  and  its  present  liabilities.  The  peti- 
tioner represented  to  the  Commission  that  its  financial  obligations 
demanded  prompt  consideration  for  the  purpose  of  an  adequate 
and  stable  readjustment  thereof  and  accordingly  urged  that  its 
application  receive  early  attention.  In  order  to  prt^rees  a  conclu- 
sion the  petitioner  entered  into  a  stipulation  which  is  to  be 
embodied  in  the  order  to  be  entered  herein,  such  stipulation  being 
to  the  effect  that  the  corporation  will  correct  its  fixed  capital  and 
other  accounts  to  conform  fully  with  the  requirements  of  the  uni- 
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form  sjstem  of  accounts  for  electrical  corporations;  tiiat  it  will 
set  up  and  maintain  an  adequate  reserve  for  accrued  amortization 
of  capital ;  and  tliat  it  will  amortize  through  earnings  and 
deficiency  in  its  assets,  including  an  admitted  deficiency  in  its 
reserve  for  accrued  amortization  as  compared  with  its  liabilities, 
such  amortization  to  be  in  the  maimer  and  at  the  rate  prescribed 
by  the  Commission.  This  stipulation  is  esecuted  by  the  president 
of  the  corporation  under  authority  of  its  board  of  directors. 

The  results  of  the  examination  of  the  petitioner's  accounts  and 
property  so  far  as  it  afFects  the  statement  of  the  corporation's 
assets  as  of  December  31,  1915,  have  been  accepted  and  acknowl- 
edged as  correct  by  the  petitioner,  with  the  following  resultant 
balance  sheet  of  the  corporation : 

Assets  Side 

Fixed  capital $817,019  27 

Materials  and  supplies 11,269  80 

Otiier  current  assets 39,991  28 

Miscellaneous  temporary  debits 14,358  58 

Unamortized  replacements  and  depreciation  sus- 

ptaise 698,973  30 

Total  assets  side $1,581,612  23 

Liabilities  Side 

Capital  stock,  preferred $150,000  00 

Capital  stock,  common 500,000  00 

Funded  debt 453,000  00 

Bills  payable 306,216  95 

Accrued  taxes  and  interest 11,083  99 

Other  current  liabilities 13,649  20 


Accrued  amortization  of  capital 120,004  66 

Other  reserves 3,738  50 

Corporate  surplus 23,918  93 


$1,581,612  23 
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In  the  order  to  bo  entered  herein  the  petitioner  will  be  required 
to  adjust  ita  accounts  to  accord  with  the  above  statement  of  aasets 
and  liabilities;  to  amortize  through  earnings  at  the  rate  of  $7,500 
per  year  during  each  of  the  calendar  years  1916  and  1917  the 
suspense  account  entitled  "  unamortized  replacement  and  deprecia- 
tion suspense"  of  $698,973.30  appearing  on  the  above  balance 
sheet,  which  on  the  date  mentioned  is  the  amount  of  excees  of 
liabilities  over  aiisets  of  the  corporati(m  —  which  latter  will  be 
required  to  make  application  to  the  Commission  "  within  thirty 
days  after  January  1,  1918,"  for  a  determination  of  the  method, 
including  the  precise  rate  and  amount  at  and  under  which  the 
corporation  shall  thereafter  periodically  amortize  the  account  last 
above  referred  to.  Upon  such  application  it  is  understood  that 
the  Commission  shall  prescribe  an  amortization  scheme  intended 
to  result  in  the  creation  of  assets  at  least  equivalent  in  value  to 
ail  outstanding  liabilities  of  the  corporation  either  by  the  setting 
apart  of  earnings  or  through  liquidation  of  sudi  liabilities  in  whole  ' 
or  in  part  which  may  he  otherwise  provided  for.  The  applica- 
tions which  have  been  filed  in  this  case  have  included  authoriza- 
tions asked  for  by  the  same  corporation  in  cases  Noa.  741  and  2695 
before  this  Commission,  and  the  records  in  those  cases,  so  far  as 
the  same  are  pertinent,  have  been  considered  by  the  Commission 
in  its  disposition  hereof. 

The  question  has  been  more  or  leas  seriously  pressed  whether 
the  decision  of  the  court  of  last  resort  on  appeal  from  an  earlier 
determination  by  the  Public  Service  Commission  in  this  ease 
raises  doubt  as  to  the  power  of  this  Commission  to  authorize, 
under  any  circumstances  and  under  whatsoever  safeguards  or 
restrictions,  issuance  of  securities  by  gas  or  electrical  corporations 
for  the  purposes  of  maintenance  of  service  and  replacements. 
The  question  is  based  upon  the  following  language  used  by  the 
court  in  the  case  referred  to  (People  ex  rel,  B.  L.  H.  &  P.  Co.  v. 
Stevens,  203  N.  Y  7,  21) :  "  The  amendment  of  the  statute  of 
1010  gives  to  the  Commission  authority  to  authorize  the  issue  of 
storks,  bonds,  notes  or  other  evidences  of  indebtedness  of  a  cor- 
porntion  payable  at  periods  of  more  than  twelve  monUis  after  the 
date  thereof  for  the  di^harge  or  lawful  refunding  of  ita  ohliga- 
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tioDs  or  for  the  reimbursement  of  mimeys  actually  expended  from 
income  or  fnmi  anj  other  moneys  in  the  treeaui^  of  the  corpora- 
tion not  secured  or  obtained  from  the  iaeue  of  Btocka,  bonds  or 
other  eridence  of  indebtedness  of  such  corporation  within  five 
years  next  prior  to  the  filing  of  the  application,  but  it  expressly 
excepts  from  such  authority  of  the  Ccmunission  the  ri^t  to 
authorize  the  issue  of  such  stocks,  bonds  or  other  evidence  of 
indebtedness  for  maintMiance  of  service  and  for  replacements." 

We  cannot  construe  the  o[Hni(Hi  of  the  Court  of  Appeals  in  the 
case  cited  as  intended  to  deny  the  right  of  a  gas  or  electrical  cor- 
poration to  issue  its  securities  (and  of  this  Commission  to  approve 
of  such  issue)  for  the  purpose  of  maintenance  of  service  or  replace- 
ments. A  careful  examination  of  the  opinion  and  of  the  record 
in  the  case  plainly  leads  to  the  contusion  that  in  its  considera- 
tion of  the  particular  issue  involved  the  court  treated  the  order 
of  the  Commiesion  as  approval  of  a  proposition  to  permanently 
capitalize  an  expenditure  —  or  at  least  a  portion  thereof  —  which 
properly  should  have  been  charged  to  operating  expenses.  The 
order  of  this  Commission  which  was  being  testod  on  appeal 
determined  that  the  proceeds  of  certain  notes  issued  by  the  com- 
pany to  the  amount  of  $1S8,000  had  been  used  for  purposes 
properly  chargeable  to  operating  expenses  and  accordingly  were 
not  proper  subjects  of  capitalization  without  adjustment  and  pro- 
vision for  meeting  the  same  out  of  income^  But  it  further  pro- 
vided that  in  view  of  certain  provisions  of  a  proposed  mortgage 
by  the  company  the  result  of  which  would  be  in  effect  to  amortize 
at  least  $58,000  in  amount  of  the  last  menticmc^  sum,  and  upon 
the  understanding  that,  as  incidentally  determii^ed  by  the  Com- 
mission, the  fixed  capital  of  the  corporaticm  should  be  credited 
with  the  sum  of  $100,000,  which  might  be  accomfJished  by  a 
reduction  of  the  capital  stock  by  a  like  amount,  the  objections 
stated  to  the  capitalization  of  said  sum  of  $158,000  would  be 
removed.  See  case  No.  724,  p.  832,  Vol.  I,  Annual  Report  for 
year  1910,  P.  S.  C,  2d  District,  The  court,  however,  declared 
that  the  Commission  was  absolutely  without  authority  to  require 
such  surrender  of  stock  in  order  to  thereby  enable  crediting  an 
equivalent  sum  to  fixed  capital ;  and  presumably  concluded  that 
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at  least  to  the  extent  mentioned,  ntimely  of  the  sum  of  $100,000, 
in  the  absence  of  any  requirements  or  provisions  for  the  ultimate 
amortization  of  tiie  amount  from  future  earnings  of  the  company 
or  otherwise,  the  proposed  issue  of  securitiee  would  in  effect 
capitalize  replacementB  and  accordingly  could  not  be  justified. 
In  short,  the  manifest  intent  of  the  court's  determination  is  to 
declare  a  want  of  power  in  the  Commission  to  approve  of  the  issue 
of  securities  which  would  result  in  increasing  the  capital  burdens 
of  die  corporation  beyond  the  point  where  it  would  be  possible  to 
find  property  behind  outstanding  indebtedness.  Thus,  after  dis- 
cussing at  some  length  the  duty  of  a  corporation  to  make  provision 
for  replacing  worn-out  tools  and  to  provide  for  ordinary  plant 
depreciation,  the  opinion  states  "  if  that  is  not  done,  and  renewals 
and  Teplacements  are  continually  added  to  the  capital  account, 
the  capital  account  must  necessarily  become  more  and  more  out 
of  proportion  to  the  real  value  of  the  property  of  the  corporation." 
We  conclude  the  forgoing  to  indicate  the  real  intent  of  the 
court  in  its  use  of  the  language  just  above  quoted,  for  the  reason 
that  any  other  construction  would  amount  to  a  determination  that 
the  corporatimi  cannot  do  a  certain  thing  which  by  statute  (Pub- 
lic Service  Commissions  Law,  §  69)  it  is  expressly  authorized  to 
do.  Thus,  as  quoted  by  the  court  in  the  opinion  undw  considera- 
tion, section  69,  as  amended  in  1910,  expreesly  authorizes  gas  or 
electrical  corporations  to  issue  securities  for  the  following  pur- 
poses: 1.  Acquisition  of  property;  2.  The  construction,  exten- 
sion, or  improvMient  of  its  plant  or  distributing  system ;  3.  The 
improvement  or  maintenance  of  its  service;  4.  The  di8(diarge  or 
lawful  refunding  of  its  obligations;  6.  The  reimbursement  of  its 
treasury  for  mcoieys  actually  expended  from  income  (under  cer- 
tain restj^ctions  as  to  the  time  of  such  expenditures  in  relatitm  to 
date  of  application  for  such  reimbursement)  for  any  of  the  first 
four  purposes  mentioned  except  vhaintetumee  of  service  and 
replacements.  To  construe  the  court's  language  above  quoted  as 
a  declaration  against  tho  authority  of  the  Conomission  to  approve 
the  issuance  of  securities  for  maintenance  of  service  and  replace- 
ments under  any  circumstances  would  be  tantamount  to  asserting 
that  after  specifying  Tarious  distinct  purposes  for  which  securities 
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may  be  issued  provided  the  issue  thereof  shall  be  aul^orized  by  the 
Commission,  the  statute  oerertheless  declares  that  fluthorizati<Hi 
by  the  Commissiim  is  fiot  permitted  in  one  of  the  cases  mentioned 
(the  third  above  enumerated)  —  which  of  course  would  be  a  moat 
absurd  proposition.  Under  the  amendment  of  1910  the  purposea 
for  which  such  securities  may  be  issued  were  enlarged  by  inclusion 
of  the  one  last  above  recited  in  the  language  following:  "  —  or 
£(»  the  reimbursement  of  moneys  actually  expended  from  income, 
or  from  any  other  moneys  in  the  treasury  of  the  corporation  not 
secured  or  ol)tained  from  the  issue  of  stocks,  bonds,  notes  or  other 
evid^ice  of  Indebtedness  of  sudi  corporatiwi,  within  five  years 
nezt  prior  to  the  filing  of  an  application  with  the  prc^r  commis- 
sion for  the  required  authorization,  for  any  of  the  eforesaid  pur- 
poses except  maintenance  of  service  and  except  replacements,  in 
cases  where  the  applicant  ^all  have  kept  its  accounts  and  vouchers 
of  such  expenditure  in  such  manner  as  to  enable  the  commission 
to  ascertain  the  amount  of  mcmeys  so  expended  and  the  purposes 
for  which  such  expenditure  was  made," 

This  is  the  first  appearance  in  section  69  of  (he  words  "  except 
maintenance  of  service  and  except  replacements,"  and  from  the 
context  it  appears  that  their  use  in  this  connection  was  intended 
ODly  to  qualify  to  the  extent  mentioned  the  newly  provided  right 
to  reimburse  the  treasury  for  money  expended  from  income. 
Additional  and,  as  it  would  seem,  absolutely  convincing  evidence 
that  this  was  the  legislative  intent  appears  in  a  further  modifica- 
tion of  section  69  by  the  amendment  of  1910,  to  the  effect  that 
Ihe  order  of  the  Commission  which  authorizes  the  proposed  secu- 
rities must  state  "  the  purpose  to  which  the  issue  or  proceeds 
thereof  are  to  be  applied  "  and  that  in  the  opinirai  of  the  Com- 
mission the  money,  property,  or  labor  to  be  procured  or  paid  for 
by  the  issue  of  such  securities  is  or  has  been  reasonably  required 
for  the  purposes  "  specified  in  the  order  and  that  except  as  other- 
wise permitted  in  the  order  in  the  case  of  bonds,  notes  and  other 
evidence  of  indebtedness,  such  purposes  are  not  in  whole  or  m  part 
reasonably  chargedyle  to  operaiiruj  expenses  or  to  income," 

The  gist  of  the  foregoing  requirement  as  to  what  the  author- 
izing order  of  the  Commission  must  contain  is  that  securities  thus 
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authorized  must  be  certified  by  the  Commission  as  reasonably 
required  for  one  or  more  of  the  five  purposes  above  specified ;  and 
that  except  as  otherwise  permitted  iu  the  order  such  purposes  are 
for  capital  account  only.  In  the  words  "  except  as  otherwise 
permitted  in  the  order "  we  find  precise  admission  of  an 
understanding  that  the  Commission  may  "  permit "  issuance  of 
corporate  securities  for  purposes  chargeable  to  operating  expenses 
or  to  income  —  that  is  to  say,  securities  to  be  used  for  purposes 
directly  the  opposite  of  capitalization.  In  view  of  this,  can  it 
seriously  be  contended  that  the  statute  does  not  authorize  the  Com- 
mission to  approve  securitiee  issued  for  maintenance  of  eervioe 
and  to  make  proper  replacements  ? 

To  deny  the  right  of  the  corporation  to  issue  securities  imder 
such  circumstances  —  which  would  be  the  equivalent  of  denying 
the  authority  of  the  Commission  to  approve  of  such  an  issue  — 
would  inevitably  result  every  now  and  then  in  throwing  into 
bankruptcy  corporations  which  may  have  been  temporarily 
unfortunate  in  their  business  operations,  under  circumstanoeB 
which  would  not  only  do  violence  to  both  the  judgment  and  sense 
of  justice  of  the  Commission  but  which  would  operate  to  the  dis- 
advantage of  both  public  and  private  interests  involved. 

Hegulation  of  the  issue  of  securities  by  common  carriers,  rail- 
road corporations,  and  street  railroad  corporations  is  controlled 
by  provisions  of  the  Public  Service  CommissifMis  Law  precisely 
like  those,  above  quoted,  which  govern  in  cases  of  gas  or  electrical 
corporations  (Public  Service  Commissions  Law,  §  55) ;  and 
accordingly  in  respect  of  all  such  corporations  the  Commission  has 
invariably  assumed  the  authority  under  discussion.  Almost 
immediately  after  the  decision  of  the  court  of  last  reaort  above 
referred  to,  the  Commission  did  not  hesitate  to  make  an  order 
approving  the  issue  of  securities  for  operating  expensee,  and  from 
that  time  down  to  the  present  has  again  and  again  exercised  audi 
authority  without  challenge  from  any  source  of  its  jwwer  in  the 
premises. 

We  unanimously  and  unhesitatingly  affirm  our  conviction  that 
under  the  Public  Service  Commissions  Law  this  Commission  has 
authority  to  approve  the  issue  of  corporate  securities  for  the  pur- 
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pose  of  mainteuance  of  service  and  of  making  replaceraenta,  pro- 
vided that  such  purposes  shall  be  expressly  and  distinctly  stated 
and  certified  in  the  Commission's  order  of  approval,  and  that  the 
transaction  diall  be  safeguarded  by  requirement  in  the  order  for 
due  and  timely  amortization  or  some  other  adequate  provision  for 
extinguishment  of  the  charges  thus  created.  We  believe  that  the 
Court  of  Appeals  has  never  qoeetioned  nor  intended  to  question 
said  authority. 


In  the  Matter  of  the  Petition  of  Fitlton  Ckaih  Electeic  Com- 
PAKT,  Under  Section  68  of  the  Public  Service  Commissions 
Law,  for  Permission  to  Construct  in  the  Incorporated  Village 
of  Old  Forge,  Herkimer  County,  an  Electric  Plant,  Including 
Poles,  Wires,  Conduits  and  Appurtenances  for  Transmitting 
and  Furnishing  to  the  Public  Electricity  for  Light,  Heat  or 
Power;  and  for  Approval  of  a  Frandiise  Therefor  Keeeived 
from  the  President  and  Trustees  of  the  Village 

Case  No.  5476 

(Public  Serrice  Coromiasion,  Second  District,  April  11,  1916) 

Fnnchue  approved  for  conatniction  of  an  electric  plant  and  to  hU  and  dla- 
tilbnte  electridty  in  tlie  village  of  OM  Forge. 

The  village  of  Old  Forge  has  granted  to  the  petitioner,  the  Fulton 
Chain  Electric  Company,  a  franchise  anthorliing  it  to  conBtmet  an 
electric  plant  and  to  sell  and  digtrlbute  electricity  in  Ibat  village  for 
a  period  of  ten  years  from  March  9,  191S.  The  CommiEBion  hereby  gives 
ita  permisBioQ  and  approval  nuno  pro  tunc  for  the  construction,  main- 
tenance and  operation  of  such  electric  plant. 

Application  filed  March  15,  1916. 

Proofs  of  publication  of  notice  of  hearing  filed  March  29,  1916. 

Hearing  held  April  5,  1916. 

C.  S.  Stedman,  Esq.,  of  Albany,  for  petitioner. 

No  one  in  (^position. 
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Br  THE  CoMMisaiON.—  The  village  of  Old  Forge,  N.  ¥., 
granted  a  franchise  on  March  9,  1915,  to  the  petitioner  authoriz- 
ing it  to  construct  an  electric  plant  and  to  sell  and  distribute 
electricity  in  the  village  of  Old  Forge  for  a  period  of  tai  years 
thereafter.  The  petitioner  has  been  furnishing  eJectrieity  for 
lighting  purposes  in  said  village  since  about  January  1,  1912,  pur- 
suant to  an  arrangement  made  with  the  village  of  Old  Forge 
under  which  the  village  erected  wiUiin  its  corporate  limits  certain 
poles  and  strung  wires  thereon  to  enable  the  petitioner  to  supply 
the  electrical  energy  required.  The  company  is  also  lifting  the 
streets  in  the  village  pursuant  to  an  arrangement  with  the  village 
authorities.  At  the  expiration  of  the  present  agreement  between 
the  parties  covering  street  lightiag,  it  is  provided  in  the  franchise 
that  the  petitioner  shall  punhase  from  the  village  at  a  specified 
price  the  poles,  wires  and  other  appliances  which  it  placed  in  the 
streets  for  the  use  of  the  petitioner. 

The  Commission  having  determined  that  the  oonstmction  of 
such  electric  plant  and  tranranission  and  distribution  lines  and  the 
exercise  of  the  aforesaid  franchise  are  necessary  and  convenient 
for  the  public  service,  it  is 

Ordered  (1),  That  pursuant  to  the  provisions  of  section  68  of 
the  Public  Service  Cotomiseions  Law  the  pel-mission  and  approval 
of  this  Conmiisflion  be  and  they  hereby  are  given  nvnc  pro  iwnc 
to  the  Fultcm  Chain  Electric  Company  to  construct,  maintain  and 
operate  an  electric  plant  in  the  village  of  Old  Forge,  N.  T., 
together  with  all  transmission  and  distribution  lines  required  for 
use  in  connection  therewith,  and  to  the  exercise  by  it  of  the  fran- 
chise granted  to  it  by  the  board  of  trustees  of  the  village  of  Old 
Forge  on  March  9,  1915,  subject  to  all  the  terms  and  ccHiditions 
therein  set  forth. 
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In  the  Matter  of  the  Petition  of  tbe  Bcffalo  General  Electeio 
Company  Under  Section  69  of  the  Public  Service  Commissions 
Law,  for  Authority  to  Issue  Common  Capital  Stock  and  First 
Befunding  Mortgage  Bonds 

Case  No.  5453 

(Public  Service  CommiBHion,  Second  District,  April   11,   1B16) 

PenniMion  granted  under  uction  69  of  tbe  Public  Serrlce  Commluions  Law 
to  Issue  certain  bonds  and  certain  Bbares  of  common  capital  stock. 

Tlie  petition  herein  was  Aled  March  3,  191S;  a  statement  ihowing  the 
description  of  the  conatniction  to  be  performed  wag  flled  Bis  days  later 
and  on  March  21,  1916,  the  report  of  the  electrical  engineer  wae  made. 
Authoritj  given  to  Buifalo  General  Electric  Company  to  iiane  |2,499,000 
(ace  value  of  5  per  cent  thirty-year  flret  refunding  mortgage  gold  bond* 
under  a  certain  indenture  of  April  1,  1909,  given  to  the  Knickerbocker 
Truat  Company  aB  trustee.  Authority  also  given  to  issue  (1,174,000  par 
value  of  its  common  capital  stock  to  be  sold  at  not  less  than  par  for  tbe 
purposes  herein   set  forth. 

Br  THE  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows:  1.  That  the  Buffalo  General  Electric 
Company  is  hereby  authorized,  pursuant  to  the  provisions  of  sec- 
tion 69  of  the  Public  Service  Commissions  Law,  to  issue 
$2,498,000  face  value  of  5  per  cent  thirty-year  first  refunding 
mortgage  gold  bonds,  under  a  certain  indenture,  dated  April  1, 
1909,  given  to  the  Knickerbocker  Trust  Company,  as  trustee  to 
secure  an  authorized  issue  of  a  total  face  value  of  $10,000,000. 

2.  That  the  Bu^alo  General  Electric  Company  is  hereby  author- 
ized, pursuant  to  the  provisions  of  section  69  of  the  Public  Service 
Commissions  Law,  to  issue  $1,174,000  par  value  of  its  common 
capital  stock,  which  shall  be  sold  at  a  price  not  less  than  the  par 
value  thereof  to  give  net  proceeds  of $1,174,000  00 

3.  That  said  bonds  of  the  total  face  value  of 
$2,498,000  shall  be  sold  for  not  less  than  98.13 
per  cent  of  thwr  face  value  and  accrued  interest 

to  give  net  proceeds  of 2,451,287  40 
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4.  That  said  securities  of  the  face  and  par 
value  of  $3,672,000,  or  the  proceeds  thereof  to 

the  amount  of $3,625,287  40 

shall  be  used  solely  and  exclusively  for  the  pur- 
chase of  14.7  acres  of  land  on  the  Niagara  river 
in  the  town  of  Tonawanda,  Erie  county,  N.  Y., 
and  the  erection  thereon  of  a  power  house  and 
the  installation  of  electric  machinery  and  equip- 
ment as  shown  in  Schedule  £  attached  to  the 
petition  herein  as  follows : 

(a)  Real  estate $103,000 

(b)  Station  yard,  including  deai^ 
ing,  grading,  light,  sewer,  water, 
power,  railroad  tracks  and  high- 
ways with  necessary  bridges 44,230 

(o)   Station  building 058,900 

(d)  Steam  machinery 1,154,423 

(e)  Electrical  machinery 738,225 

(f)  Miscellaneous  equipment  and 
preliminaiy  operations 45,650 

(g)  Engineering  and  supervision..  230,000 
(h)   Construction  and  contingencies.  217,672 
(i)    Interest  during  construction. . .  105,000 
(j)    Miscellaneous      overhead      ex- 
penditures, including  insurance. .  28,000 

3,625,000  00 


Excess $287  40 


in  so  far  as  the  same  may  be  applicable  provided: 

(1)  That  snch  securities  or  the  proceeds  thereof  shall  be 
applied  on  such  new  construction  only  in  so  far  as  the  same  is  a 
real  increase  in  the  fixed  capital  of  the  petitioner  and  not  a 
replacement  of  any  part  of  such  fixed  capital  or  substitution  for 
wasted  capital  or  other  loss  properly  chargeable  to  income  in 
accordance  with  the  definitions  contained  in  the  uniform  system  of 
accounts  for  electrical  corporations  adopted  by  this  Commission. 
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(2)  That  there  ^all  not  be  expended  for  any  of  siicli  purposes 
u  sum  in  excess  of  the  amount  set  opposite  such  purpose. 

(3)  That  there  sliall  be  no  charges  to  fixed  capital  on  account 
of  services  or  engineering  in  connection  with  such  construction, 
except  in  bo  fax  as  the  same  shall  not  be  performed  by  the  regular 
Mnployees  and  officers  of  the  company,  or  by  sudi  officers  and 
employees  who  have  been  especially  assigned  to  such  construction 
work. 

(4)  That  if  there  shall  be  required  for  any  of  the  aforesaid 
purposes,  subject  to  the  limitations  herein  contained,  a  sum  less 
than  the  amount  set  opposite  thereto,  no  portion  of  said  amount 
over  the  actual  cost  thereof  so  required  shall  be  used  for  any  pur- 
pose without  the  further  order  of  this  Commission. 

(5)  That  the  unit  prices  contained  in  Schedule  E  of  the  peti- 
tion and  in  the  ".Description  of  the  Work  "  filed  March  9,  191C, 
are  not  intendeil  to  be  and  must  not  be  construed  by  the  petitioner 
us  having  been  determined  upon  by  the  Commission  as  the  actual 
cost  of  property  and  work  to  be  acquired  and  done  and  thus  prop- 
erly chargeable  to  fixed  capital,  but  are  intended  and  shall  be 
construed  only  to  be  a  present  estimate  of  the  probable  cost  of  such 
property  and  work,  the  actual  cost  of  which  must  be  the  actual 
expenditures  made  as  defined  by  the  Commission's  uniform 
system  of  accounts  for  electrical  corporations. 

5.  That  if  the  said  securities  of  a  total  face  and  par  value  of 
$3,672,000  herein  authorized  shall  be  sold  at  such  price  as  will 
enable  the  company  to  realize  net  proceeds  of  more  than  $3,625,- 
287.40,  no  portion  of  the  proceeds  of  such  sale  in  excess  of  the 
last  aforesaid  sum  shall  be  used  for  any  purpose  without  the 
further  order  of  this  Commission. 

6.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Buffalo  General  Elec- 
tric Company  unless  any  such  pledge  or  hypothecation  shall  have 
been  expressly  approved  and  authorized  by  this  Commission. 

7.  That  the  Buffalo  General  Electric  Company  shall  for  each 
three  months  period  ending  June  thirtieth,  September  thirtieth, 
December  thirty-first  and  llarch  thirty-first  file  not  more  than 
fifteen  days  from  the  end  of  such  period  a  verified  report  showing : 
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(fl)  What  securities  have  been  sold  or  otherwise  disposed  of 
during  auch  period  in  acoordanoe  with  the  authority  contained 
herein  and  the  date  of  such  sale  or  disposition, 

(b)  To  iidiom  such  securities  were  sold. 

(c)  What  proceeds  were  realized  from  such  sala 

(d)  Any  other  terms  and  conditions  of  sack  sale. 

Such  reports  sball  continue  to  be  filed  until  all  of  said  securities 
shall  have  been  sold  or  disposed  of  in  accordance  with  the  author- 
ity contained  herein,  and  if  during  any  period  no  securities  were 
sold  or  disposed  of,  the  report  shall  set  forth  sudi  fact. 

8.  That  the  Buffalo  General  Electric  Company  shall  for  each 
six  months  period  ending  June  thirtieth  and  December  thirty-first 
file  not  more  than  thirty  days  from  the  end  of  sudi  period  a  veri- 
fied report  showing: 

(a)  In  detail  the  amount  expended  for  each  of  the  purposes 
specified  herein  during  such  period  of  the  proceeds  of  tiie  secu- 
rities herein  authorized,  and  such  report  shall  show  for  eai^  of  said 
purposes  to  what  account  or  accounts  under  the  uniform  system 
of  accounts  for  electrical  corporations  the  expenditures  for  such 
purposes  have  been  chaiged,  giving  all  the  details  of  any  credits  to 
fixed  capital  in  connecticm  wilii  such  expenditures. 

(b)  A  summary  of  the  expenditures  for  eadi  of  such  purposes 
during  the  period  covered  by  the  report. 

(c)  A  summary  showing  the  distribution  by  accounts  provided 
in  the  uniform  system  of  accounts  of  the  expenditures  during  such 
period. 

In  reporting  under  subdivisions  (b)  and  (c)  of  this  clause 
there  shall  be  further  shown  the  expenditures  of  the  proceeds  of 
the  securities  herein  authorized  to  the  beginning  of  the  period 
reported  on  and  a  total  showing  such  expenditures  to  the  end  of 
the  period,  together  with  a  statement  of  the  balances  in  the  fixed 
capital  accounts  as  of  the  beginning  and  ending  of  auch  period. 

9.  That  the  authority  contained  in  this  order  to  issue  securities 
is  upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof,  and  before  any 
securities  are  issued  pursuant  hereto  and  within  thirty  days  of  tlie 
service  hereof  the  said  company  shall  file  with  this  Commission 
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a  eatisfactorj  verified  stipulation  duly  authorized  by  its  board 
of  directors,  accepting  this  order  with  all  its  terms  and  conditions 
and  such  order  shall  be  void  and  of  no  force  or  effect  until  such 
stipulation  shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  this 
Commission  the  money  to  be  procured  by  the  issue  of  said  secu- 
ritioH  is  reasonably  required  for  the  purposes  specified  in  this  order 
and  that  such  purposes  are  not  in  whole  or  in  part  reasonably 
chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Petition  of  Sanborn-Pekin  Powee  Coir- 
PANT,  Inc.,  Under  Section  68  of  the  Public  Service  Coramis- 
sioQS  Law,  for  Permisaion  to  Construet  Poles,  Towers,  Wires 
and  Appurtenances,  for  Transmitting  and  Furnishing  Elec- 
tricity in  a  Portion  of  the  Town  of  Lewi&ton,  Niagara  County, 
and  of  Approval  of  the  Exercise  of  Eights  and  Privileges 
Under  a  Franchise  to  Use  Highways  and  Public  Places  There- 
for, Eeceived  from  the  Town  Board  and  Superintendent  of 
Highways;  also  for  Authority  to  Issue  Common  and  Preferred 
Capital  Stock 

Case  K"o.  5430 

(Public  Service  Commission,  Second  District,  April  13,  lOIS) 

Pcnninioti  Eranted  for  constnietioii  of  an  electrical  plant  for  the  traumia- 
aion  and  fnmiihinx  of  dectitdty  in  pait  of  the  town  of  Leviatoik 
niasara  county. 

The  Sanbom-Pekin  Power  Company,  Inc.,  aebe  for  permisaion  to  con- 
■trnct  ita  electrical  plant  in  a  portion  of  the  town  of  Lewiston,  Niagara 
eountj,  and  for  approval  of  the  franchise  granted,  for  that  purpose,  by 
the  town  board  and  the  superintendent  of  highways  of  the  town  of 
Lewiston.    PenDlssion  granted  with  the  usual  restrictions. 

By  the  Commission. —  The  petitioner,  Sanbom-Pekin  Power 
Company,  Inc.,  filed  its  petition  in  this  proceeding  on  the  lltb 
day  of  Februaiy,  1916,  for  permission  to  construct  its  electrical 
plant,  ctmsisting  of  poles,  towers,  wires  and  appurtenances  for 
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transmitting  and  fnriiishing  electricity  in  a  portion  of  the  town 
o£  Lewiston,  ?siagara  county,  and  for  approval  of  tbe  exercise  of 
a  franchise  to  use  highways  and  public  places  therefor,  received 
from  tlie  town  board  and  superintendent  of  highways  of  said  town ; 
and  which  said  petition  also  asks  for  authority  to  issue  common 
and  preferred  capital  rtock,  the  proceeds  of  which  to  he  used  for 
fluoh  construction;  thereafter  a  notice  was  duly  publidied  in 
accordance  witli  the  rules  of  this  Commission  for  all  persons  know- 
ing any  reason  why  said  petition  should  not  be  granted,  to  file 
the  same  with  the  secretarj"  of  the  Commission  on  or  before  March 
1,  1916,  and  proof  of  the  publication  of  said  notice  having  been 
duly  filed  with  the  Commission,  and  a  hearing  having  been  duly 
held  herein  by  the  Commission  in  the  city  of  Buffalo  on  the  7th 
day  of  April,  1916,  at  which  hearing  Mr.  George  H,  Frost,  of 
Buffalo,  appeared  as  the  attorney  for  the  petitioner,  together  with 
certain  officials  of  said  petitioner;  and  Messrs.  Strebel,  Corey, 
Tubbs  and  Beals,  of  Buffalo,  having  also  appeared  on  behalf  of 
the  Niagara,  Lookport  and  Ontario  Power  Company,  and  eon- 
eraited  to  the  granting  of  said  petition,  and  no  one  appearing  in 
opposition  thereto;  and  certain  proofs  and  proceedings  having 
been  thereupon  taken  and  had  whereby  it  satisfactorily  appears 
that  the  petitioner  is  a  domestic  corporation  and  is  desirous  of 
constructing  its  electrical  distribution  plant  in  accordance  wltli 
the  said  franchise  therefor  dated  December  4,  1915,  and  granted 
by  the  town  hoard  and  superintendent  of  highways  of  the  town  of 
lewiston,  and  construct,  maintain  and  operate  all  necessary  pole?, 
towers,  wires,  cables,  conduits,  appliances  and  structures  in, 
through,  upon  imder  and  across  all  of  the  streets,  alleys,  highways 
and  public  places  of  the  said  town  of  Lewiston  situate  and 
bounded  on  the  west  by  a  line  running  north  and  south  one-half 
mile  west  of  the  easterly  line  of  the  Tuscarora  Indian  Reservation 
and  parallel  thereto;  southerly  by  the  south  town  line  of  the  town 
of  Lewiston ;  easterly  by  the  east  town  line  of  the  town  of  Lewis- 
ton,  and  northerly  by  the  north  town  line  of  the  town  of  Lewis- 
ton,  for  the  purpose  of  using,  distributing  and  furnishing  elec- 
tricity for  light,  heat  and  power  to  said  town  of  Lewiston  and  the 
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inhabitants  thereof ;  and  the  said  frandiise  having  been  presented 
to  and  filed  with  the  CommisBion  at  said  hearing; 

And  from  all  of  such  papers,  proofs  and  proceedings,  it  being 
hereby  determined  that  the  construction  of  said  electrical  plant, 
and  the  exercise  of  said  franchise  therefor,  are  necessary  and  con- 
venient for  the  public  service ; 

It  is  therefore  ordered :  1.  That  permiesion  and  approval  are 
hereby  given  to  Sanborn-P^in  Power  Company,  Inc.,  w>  construct, 
maintain  and  operate  the  said  electrical  plant,  and  all  necessary 
poles,  towers,  wires,  cables,  appliances  and  structures  in,  through, 
upon,  under  and  across  all  of  the  streets,  alleys,  highways  and 
public  places  in  the  said  town  of  Lewiston,  as  are  located  within 
the  area  described  in  the  said  franchise,  for  the  purpose  of  trans- 
mitting electric  power  in  and  through  siiid  town,  for  the  purpose 
of  using,  distributing  aud  furiiialiiug  electricity  for  light,  heat 
and  power  to  the  said  town  of  Lewiston,  and  the  inhabitants 
thei'eof,  as  specifically  provided  in  said  franchise, 

2.  That  permission  and  approval  are  hereby  given  to  the  said 
Sanbom-Pekin  Power  Company,  Inc.,  to  exercise  all  the  rights 
and  privileges  conferred  by  the  said  franchise  so  granted  by  the 
said  town  board  and  superintendent  of  highways  of  the  town  of 
Lewiston,  on  the  4th  day  of  December,  1915,  subject  to  and  in 
accordance  with  all  the  terms,  conditions,  limitations  and  restric- 
tions of  said  franchise. 

3.  No  poles,  towers,  wires,  cables  or  other  structures  herein 
authorized  shall  be  placed  over  or  across  any  State  or  county  high- 
way without  first  obtaining  the  consent  of  the  State  Commission  of 
Highways. 

4.  The  matter  of  authorizing  the  issue  of  common  and  preferred 
capital  stock,  which  is  applied  for  herein,  will  be  considered  in  a 
separate  order  in  this  casQw 
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III  the  flatter  of  the  Petition  of  the  Fulton  Light,  Heat  and 
Power  Company,  Uuder  Section  69  of  the  Public  Service  Com- 
misaions  Law,  for  Authority  to  Issue  $49,000  Preferred  Capital 

Stock 

Case  :N'o.  5359 
(Public  Service  Conuniseion,  Second  District,  April  13,  1916) 

Petition  of  Fulton  Lixbt,  HMt  and  Powei  Cabpan7  foi  leare  to  luue  addi- 
tional capital  stock. 

The  petitioning  corporation,  the  Fulton  Light,  Heat  and  Power  Com- 
pany, filed  Its  petition  December  27,  1916,  asking  (or  permlsBion  to 
increase  ita  capital  stock  and  upon  thia  petition  the  electrical  engineer 
of  the  Commission  based  his  report  of  January  21,  1016,  and  the  capitali- 
zation division  reported  under  date  of  January  24,  1916.  On  February 
1,  1016,  Commissioner  Carr  filed  a  memorandum  and  after  a  hearing  a 
certified  copy  of  the  certificate  for  the  changa  of  the  par  value  of  the 
capital  stock  was  filed  April  1,  1910. 

By  tue  Commission. — Now,  therefore,  upon  the  foregoing 
record,  ordered,  as  follows : 

1.  That  the  Fulton,  Light,  Heat  and  Power  Company  is  hereby 
authorized,  pursuant  to  the  provisiona  of  section  69  of  the  Pub- 
lic Service  CominiBsions  Law,  to  issue  $49,000  par  value  of  its 
6  per  cent  non-cumulattve  preferred  capital  stock,  which  shall  be 
gold  at  a  price  not  loss  t^an  the  par  value  thereof. 

2.  That  the  said  stock  of  the  par  value  of  $49,000  so  author- 
ized or  the  proceeds  thereof  to  the  amount  of  $49,000  shall  be 
used  solely  and  exclusively  for  improvements  within  the  present 
operating  territory  of  the  petitioner,  projxjsed  to  be  made  during 
the  years  1916  and  1917  to  its  plant  aud  distribution  system  as 
summarized  in  Exhibit  "A"  attached  to  the  petition  herein  as 
follows : 

(a)  Power  plant  buildings $500  00 

(b)  Furnaces,  boilers  aud  aceesisories 1,000  00 

(c)  Accessory-  power  plant  equipment 2,500  00 

(d)  Poles  and  fixtures 12,500  00 

(e)  Distribution  system 18,000  00 

(f)  Line  transfonners  and  dwicea 4,500  00 
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(g)  Electric  eervices $4,000  00 

(h)   Electric  metera 4,500  00 

(i)    Street  lighting  system 1,500  00 


$49,000  00 


insofar  as  the  aame  may  be  applicable  provided : 

(1)  That  such  stock  or  the  proceeds  thereof  shall  be  applied 
on  Bueh  new  construction  siimmarized  above  only  in  ao  far  as  the 
sane  is  a  real  increase  in  the  fixed  capital  of  the  petitioner  and 
not  a  replacement  of  any  part  of  such  fixed  capital  or  substitu- 
tion for  wasted  capital,  or  other  loss  properly  chargeable  to  in- 
comev  in  accordance  with  the  definitions  contained  in  the  uni- 
form system  of  accounts  for  electrical  corporations  adopted  by 
this  Commission. 

(2)  That  there  shall  not  b©  expended  for  any  of  such  purpoaee 
a  sum  in  excess  of  t^e  amount  set  opposite  such  purpose. 

(3)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  services  or  engineering  in  connection  with  such  construction 
except  insofar  as  the  same  shall  not  be  performed  by  the  regular 
employees  and  officers  of  the  company,  or  by  such  officers  and 
employees  who  have  been  especially  assigned  to  such  construction 
worit. 

(4)  That  if  there  shall  be  required  for  any  of  the  aforesaid 
purposes,  subject  to  the  limitations  herein  contained,  a  sum  less 
than  the  amount  set  opposite  thereto,  no  portion  of  said  amount 
over  the  actual  coat  thereof  so  required  shall  be  used  for  any  pui^ 
poee  without  the  further  order  of  this  Commiasion. 

3.  That  if  the  said  stock  of  a  total  par  value  of  $49,000  herein 
authorized  ahall  be  sold  at  such  price  as  will  enable  the  company 
to  realize  net  proceeds  of  more  than  $49,000,  no  portion  of  the 
proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum  shall  be 
used  for  any  purpose  without  the  further  order  of  this  Com- 
mission. 

4.  That  the  Fulton  Light,  Heat  and  Power  Company  shall  for 
each  three  months'  period  ending  June  thirtieth,  September 
thirtieth,  December  thirty-first  and  March  thirty-first  file  not  more 
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than  fifteen  days  from  the  end  of  such  period  a  voinfied  report 
showing : 

(a)  What  stock  has  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein, 
and  the  date  of  such  sale  or  disposition ; 

(b)  To  whom  such  stock  waa  sold ; 

(c)  What  proceeds  were  realized  from  such  sale; 

(d)  Any  other  teruis  and  conditions  of  sucli  sale. 

Such  re]Kirts  shall  continue  to  l)e  filed  until  all  of  said  stodt 
phall  have  been  sold  or  disposed  of  in  accordance  with  the 
authority  contuinetl  herein,  aud  if  during  any  period  no  stock 
was  sold  or  disposed  of,  the  report  shall  sot  forth  such  fact. 

5,  That  the  Fulton  Light,  Heat  and  Power  Company  shall 
for  each  six  months'  period  ending  June  thirtieth  and  December 
thirty-first,  tile  not  more  than  thirty  days  from  the  end  of  such 
period  a  verified  report  showing; 

(a)  In  detail  the  amount  expended  for  each  of  the  purposes 
specified  heroin  during  such  period  of  the  proceeds  of  the  stock 
herein  authorized,  and  such  report  shall  show  for  each  of  said 
purposes  to  what  account  or  accounts  under  the  uniform  system 
of  accounts  for  electrical  corporations  the  expendit\ires  for  such 
purposes  have  been  charged,  giving  the  details  of  any  credits  to 
fixed  capital  in  connection  with  such  expenditures ; 

(b)  A  summary  of  the  expenditures  for  each  of  such  purpoeea 
during  the  period  covered  by  the  report; 

(c)  A  summary  showing  the  distribution  by  accounts  provided 
in  the  uniform  system  of  accounts  of  the  expenditures  during 
such  period. 

In  reporting  under  subdivisions  (b)  and  (o)  of  this  clause 
there  shall  be  further  shown  the  expenditures  of  the  proceeds  of 
the  stock  herein  authorized  to  the  beginning  of  the  period  reported 
on  and  a  total  showing  the  expenditures  to  the  end  of  the  period 
tt^ther  with  a  statement  of  the  balance  in  the  fixed  capital 
accounts  as  of  the  beginning  and  ending  of  such  period. 

6.  That  this  proceeding  is  hereby  continued  on  the  records  of 
this  Commission  until  an  examination  which  is  being  made  of 
the  books,  accounts  and  aSairs  of  the  petitioner  hciein  by  the 
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examioers  and  engineers  of  tbe  Commis6ioD  shall  have  been  con- 
cluded, and  the  correetiona,  if  any,  which  may  be  found  necessary 
by  reason  of  such  examination  have  been  made  in  the  accounts 
of  said  company. 

7.  That  tbe  authority  contained  in  this  order  to  issue  stock 
is  upon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  provisions  hereof,  and 
before  any  rtock  is  issued  pursuant  hereto  and  within  thirty  days 
of  the  service  hereof,  the  said  company  shall  file  with  this  Com- 
mission a  satisfactory  verified  stipulation  duly  authorized  by  its 
board  of  directors  accepling  this  order  with  all  its  terms  and 
conditions,  and  such  order  shall  be  void  and  of  no  force  or  effect 
until  such  stipniation  shall  have  been  filed  at*  required  herein. 

Finally,  it  is  determined  aud  stated,  that  in  the  opinion  of 
the  Commission  the  money  to  bo  procured  by  the  issue  of  said 
aUx'k  herein  authorized  is  reasonably  required  for  the  purposes 
jipecified  in  this  order  and  that  such  purposes  are  not  in  whole 
or  in  part  reasonably  cliargeable  to  operating  expenses  or  to 
incoma 


In  the  Matter  of  the  Complaint  of  Frank  B.  Saunders  of  Sodus, 
Wayne  County,  against  AMERicAjf  Express  Coupant  Asking 
for  Collection  and  Delivery  Service 

Case  No.  5388 
(Public  Service  CommiaBion,  Second  District,  April  IS,  IBia) 

Geogrttpliical  limits  of  any  free  but  deliv«tT  district  must  1»e  moie  or  less 
arbitrary  and  must  not  operate  nnjustly  ajcainst  patrona. 

On  tbe  facte  stated  in  tbe  opinion,  held,  that  the  refuB&l  of  an  espreaa 
company  to  extend  its  free  collection  and  delivery  limits  bo  aa  to  include 
the  place  of  busineaa  of  the  complainant  operated  as  an  unjust  discrimina- 
tion against  complainant,  and  it  was  ordered  tbat  the  free  delivery 
limits  be  extended  accordingly. 

Bichard  L.   Saunders  for  complainant,   who  also  appears  in 


H.  C.  Heaoock,  divisiMi  superintendent  for  American  Express 
Company,  reepoadent. 
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Ibvinb,  Cominissioner. —  The  complainant  is  a  coEsiderable 
shipper  of  lettuce  and  celery  by  express  from  the  village  of  Sodus, 
in  Wayne  county.  The  American  Express  Company  is  tlie  only 
express  company  there  operating,  and  transacts  its  business  over 
the  lines  of  ihc  Ontario  division  of  the  New  York  Central  rail- 
road. The  complaint  is  based  upon  the  refusal  of  the  express 
company  to  furnish  collection  or  "  pick-up  "  service  to  the  com- 
plainant, although  he  alleges  that  free  collection  and  delivery  ser- 
vice is  furnished  to  others  in  the  village. 

Sodua  is  an  unincorporated  village  so  that  it  has  no  definite 
boundaries.  The  general  situation  is  shown  by  the  accompany- 
ing map.*  The  free  collection  and  delivery  district  is  indicated 
by  a  heavy  broken  line.  The  office  of  the  express  company  is  in 
the  station  of  the  New  York  Central  railroad  so  indicated.  The 
place  of  business  of  the  complainant  i^  in  the  building  indi- 
cated by  the  words  "  cold  storage  house."  There  is  a  publicly 
traveled  roadway,  not  however  officially  a  highway  or  street,  ex- 
tending from  Maple  avenue  almost  at  the  point  where  the  roadway 
from  the  cold  storage  plant  debouches  into  Maple  avenue  along 
the  south  side  of  the  New  York  Central  tracks  to  the  station 
and  to  Belden  avenue.  The  distance  from  the  center  of  Maple 
avenue  along  the  roadway  to  the  doorway  of  the  complainant's 
place  of  business  in  the  cold  storage  house  is  about  350  feet. 
A  part  of  the  cold  storage  house  ia  occupied  by  a  business 
concern  styled  by  the  witneaaea  in  some  places  the  Consolidated 
Celery  Company  and  in  others  Smitii  and  Bennett.  Its  business 
is  the  same  as  that  of  the  complainant,  and  the  complainant  teeti- 
fiee  and  it  is  uncontradicted  that  it  is  at  least  five  times  as  great 
in  volume  as  his  own.  It  maintains  its  own  team  and  wagons 
and  delivers  its  goods  to  the  express  company  at  the  station.  The 
cwnplainant  has  his  goods  delivered  to  the  express  company  at 
the  station  by  a  drayman  who  charges  him  fifty  cents  a  load. 
The  reason  given  by  the  express  company  for  denying  the  col- 
lection service  is  "  that  the  business  of  Mr.  Saunders  doee  not 
amount  to  a  very  great  deal  proportionately,  and  the  cost  tiat 
would  be  entailed  by  extending  the  wagon  service  would  be  out 

*  Map  of  croBsing  end  adjacent  streete  filed  with  Commieeion. 
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of  proportion  to  the  buslnees  done."  In  support  of  this  it  ia 
stated  that  the  express  company  now  has  its  entire  Sodus  col- 
lection and  delivery  service  performed  by  a  drayman  for  the  price 
of  twenty-five  dollars  per-month;  that  this  service  could  not  be 
extended  to  the  complainant  except  at  an  additional  cost  of  twenty- 
six  dollars  per  month;  and  to  Smith  and  Bennett  at  a  still  ad- 
ditional cost  of  twenty-six  dollars  per  month. 

It  is  impossible  from  the  evidence  to  determine  exactly  the 
amount  of  business  furnished  by  the  complainant  to  the  express 
company.  The  complainant  testifies  to  the  volume  of  business 
by  weight  His  testimony  ediows  ^ipments  from  June,  1915,  to 
and  including  February,  1916,  as  follows:  June  15,  1,430 
pounds;  July,  8,460  pounds;  August,  16,610  pounds;  September, 
10,530  pounds;  October,  3,080  pounds;  November,  6,130  pounds; 
December,  4,420  pounds;  January,  12,250  pounds;  February-, 
4,500  pounds. 

The  testimony  on  behalf  of  the  express  company  i^  that  the 
receipts  from  complainant's  business  from  October,  1915,  to 
January,  1916,  were  as  follows:  October,  $22.39;  November, 
$53.05;  December,  $39.69;  January,  $69.86;  a  total  of  $184.99, 
or  an  aveo^go  of  $46.25.  While  it  is  impossible  upon  the  evi- 
dence to  compare  these  figures  by  translating  pounds  into  dollajs, 
in  the  absence  of  information  aa  to  weight  and  destination  of 
packages,  it  may  be  inferred  from  what  has  already  been  stated 
that  the  complainant's  business  must  be  quite  large  as  compared 
with  the  aveo-age  business  of  other  members  of  the  community, 
and  that  the  combined  business  of  the  complainant  and  of  Smith 
and  Bennett  must  constitute  a  very  large  proportion  of  the  total 
express  business  transacted  at  Sodus.  If  all  the  other  business 
is  handled  by  a  drayman  at  a  rate  of  $25  per  montii,  and  it  will 
cost  $26  per  month  additional  for  the  comparatively  short  haul 
required  by  the  complainant,  and  $52  per  month  extra  for  the 
equally  short  haul  of  the  complainant  and  of  Smith  and  Bennett, 
it  is  quite  evidrait  that  their  shipments  are  very  lai^  in  com- 
parison with  tile  shipments  of  others  in  the  community. 

It  is  manifest  that  some  geographical  limits  must  be  fixed  for 
collection  and  delivery  service ;  that  such  limits  must  be  more  or 
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less  arbitrary,  and  that  the  fixing  of  such  limits  must  inevitably 
work  out  discriminations  for  and  against  certain  persons;  but 
discriminations  required  by  the  necessity  of  fitting  arbitrary  limits 
are  not  necessarily  unjust  and  therefore  unlawful.  In  this  case, 
however,  the  discrimination  eifected  by  the  arbitrary  fixing  of 
Maple  avenue  in  the  region  concerned  as  the  eastern  limit  of 
the  free  district  does  operate  as  an  unjust  discrimination  against 
large  patrons.  The  roadway  from  Maple  avenue  to  the  complain- 
ant's place  of  business  is  an  open  way  although  not  a  public 
hi^way,  and  the  haul  along  it  is  short.  If  the  complainant 
should  load  his  produce  upon  hand  trucks  and  push  them  about 
one  hundred  yards  to  the  edge  of  Maple  avenue,  the  express  com- 
pany would  be  required  to  call  for  the  goods  there  anil  haul  them 
to  the  station.  If  an  individual  with  a  house  on  Hill  street,  at 
the  extreme  southeastern  limits  of  the  free  delivery  district, 
should  see  fit  to  raise  for  the  market  a  few  pounds  of  celerj'  or 
of  lettuce  the  respondent  would  send  to  tliat  point  for  it.  The 
wapou  employed  by  the  express  company  would  aud  does  call  and 
deliver  for  a  number  of  residents  along  Maple  avetaue  at  a  much 
greater  distance  from  the  station  that  the  plant  of  the  complainant. 

The  additional  expense  entailed  by  performing  the  service  for 
the  complainant  or  for  the  complainant  and  Smith  and  Bennett  in 
case  they  should  desire  such  service  can  not  be  urged  to  support 
the  discrimination  against  them. 

The  map  in  evidence  was  published  several  years  ago,  but  it 
is  conceded  that  it  substantially  represents  the  present  situation. 
This  shows  about  two  hundred  and  fifty  buildings  within  the  free 
delivery  limits.  If  twenty-five  dollars  a  mouth  pays  for  the  col- 
lection and  delivery  service  at  two  hundred  and  fifty  points,  and 
if  it  woidd  require  twenty-six  dollars  per  mouth  additional  to  per- 
form such  service  at  one  more  point  much  more  conveniently 
reached  than  most  of  the  two  hundred  and  fifty,  it  indicates  a 
volume  of  business  at  that  point  so  great  in  comparison  that 
respondent  can  well  afford  to  take  care  of  it  or  else  that  its  present 
service  is  performed  at  remarkably  small  coft. 

On  the  record  before  us  we  need  not  discuss  the  question 
whether  an  express  company  may  refuse  collection  service  to  a 
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shipper  l)ecaiise  of  the  large  volume  of  his  shipments  and  his 
ability  ia  perform  the  service  more  economicall;  himself.  No 
such  situation  is  presented  by  the  evidence.  Furthermore,  this 
would  also  present  the  question  whether  there  should  not  be  a 
difference  in  rates  between  those  whose  goods  are  collected  by 
the  express  company  and  those  who  delivered  their  goods  at  the 
station.     The  Ck>mmission  is  not  passing  on  either  question. 

It  appears  that  there  are  no  others  than  the  complainant  and 
Smith  and  Benuett  so  situated  as  to  require  further  readjustment 
of  the  free  district.  If  there  were  many  such  it  should  bo 
generally  increased.  As  the  situation  stands,  the  respondent 
should  extend  it  free  collection  and  delivery  district  so  aa  to 
include  the  roadway  leading  to  the  so  called  "  cold  storage  house  " 
as  shown  on  the  map  aud  should  amend  its  tariffs  accordingly. 

All  concur. 


In  the  Matter  of  Petitions  of  Poet  Henry  Light,  Heat  and 
Power  Company  Under  Sections  68  and  70  of  the  Public  Ser- 
vice Commissions  Law,  for  Approval  of  Transfer  o£  Electric 
Franchise  in  the  Town  of  Moriah,  Essex  County,  and  for 
Permission  to  Construct  Electric  Lines  in  Said  Town  and 
Exercise  Said  Franchise  and  for  Approval  of  Present  Con- 
stmctiou  and  Exercise  of  Said  Franchise  in  Said  Town;  also 
Under  Section  68  for  Permission  to  Construct  Lines  in  the 
Town  of  Crown  Point,  Essex  (^ounty,  Which  Adjoins  the 
Town  of  Moriah,  and  for  Approval  of  Franchise  in  that 
Town;  also  Petition  of  Wallace  Murray,  Under  Seotion  70, 
to  Transfer  the  Moriah  Franchise  to  this  Company 

Case  Ko.  5477 

(Public  Service  Conimission,  Second  Dlatrict,  April  IS,  191A) 

Thne  Mpaiate  petitiona  heaxA  together  but  made  by  three  aeparatc  parties 
cOTCiinE  the  electric  sitnatioa  In  the  towns  of  Moriah  and  Crown  Point, 
Baaex  cotioty. 

Tlie  first  applicRtion  in  tliis  matter  was  one  made  by  Wallace  Murray 
for  pcnniseion  to  transfer  to  tlie  Port  Henry  Li|[ht,  Heat  and  Power 
Company  a  trancliiee  granted  liim  by  the  town  authorities. 
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The  second  Application  is  made  hj  the  Pott  Henry  Light,  Heat  and 
Power  Company  for  pennissioa  to  exercise  a  frandiiso  granted  to  it  by 
the  authorities  of  the  town  oE  Crown  Point. 

The  third  application  is  made  by  the  same  company  for  approval  ol 
the  transfer  to  it  of  the  Murray  franchise  and  tor  permission  to  con' 
struct  an  electric  plant  and  lines  in  the  town  of  Moriah,  Essex  county, 

Br  THE  CouMission, —  Three  applications  are  covered  by  this 
proceeding.  One  ia  made  by  Wallace  Murray  for  pen-mission  to 
transfer  to  the  Port  Henry  Light,  Heat  and  Power  Company 
a  franchise  granted  to  him  on  May  28,  1907,  by  the  town  board 
and  the  commieeioner  of  highways  of  the  town  of  Moriah,  which 
was  formally  assigned  by  him  to  the  said  corporation  on  March 
2,  1916.  The  second  application  is  by  the  Port  Henry  Light, 
Heat  and  Power  Company  for  permission  to  exercise  a  franchise 
granted  to  it  by  the  town  board  and  town  superintendent  of  high- 
ways of  the  town  of  Crown  Point,  Essex  county,  N.  Y.,  on 
January  18,  1916.  The  third  application  is  made  by  the  Port 
Henry  Light,  Heat  and  Power  Company  for  approval  of  the 
transfer  to  it  by  Wallace  Murray  of  the  franchise  granted  to  him 
by  the  town  of  Moriah  on  May  28,  1907,  and  permisaiMi  and 
approval  of  the  construction  of  an  electric  plant  and  tranemia- 
sion  and  distribution  lines  in  said  town  and  the  exercise  of  said 
franchise  by  said  corporatiwi  as  of  August  1,  1907,  since  which 
time  the  corporation  has  in  fact  been  exercising  audi  franchise. 

Proof  of  publication  of  the  notice  of  the  application  for  per- 
mission to  construct  and  operate  an  electric  plant  in  the  towns 
of  Moriah  and  Crown  Point  and  to  exercise  franchises  therein 
was  duly  filed  with  the  Commission  on  April  5,  191(>. 

A  hearing  in  this  matter  was  held  at  the  office  of  the  Com- 
mission in  the  city  of  Albany  on  April  13,  1916,  at  which  time 
the  petitioner  appeared  by  Harry  E.  Owen,  its  attorney,  no  one 
appearing  in  oppositiiMi  to  such  application. 

At  the  hearing,  it  appeared  tijat  at  the  time  the  franchise  in 
the  town  of  Moriah  was  granted  to  Wallace  Murray,  to  wit,  on 
May  28,  1907,  he  owned  practically  all  of  the  stock  of  the  Port 
Henry  Light,  Heat  and  Power  Company  and  that  shortly  there- 
after, to  wit:     On  August  1,  1907,  he  informally  transferred 
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aaid  franchise  to  the  petitioner  and  it  has  ever  since  been  operat- 
ing thereunder  in  said  town  without  having  procured  the  neccB- 
sar>-  authority  from  this  Commission  and  it  now  desires  to  obtain 
the  same.  It  was  stated  that  no  written  alignment  of  said  fran- 
chise had  been  given  to  the  Port  Henry  Company  until  March 
2,  1!)16,  at  which  time  the  format  transfer  of  the  franchise  to 
the  Port  Henry  Company  was  made  by  him. 

The  petitioner  is  now  doing  business  in  the  town  of  Moriah 
as  well  aa  in  the  village  of  Port  Henry  and  desires  to  extend 
its  lines  southerly  to  the  unincorporated  villages  of  Crown  Point 
and  Crown  Point  Center  in  the  town  of  Crown  Point  in  which 
town  it  proposes  to  sell  and  distribute  electrical  energy  for  light- 
ing, heating  and  power  purposes. 

The  Mineville  Light,  Heat  and  Power  Company  is  doing  busi- 
ness in  the  town  of  Moriah  in  the  unincorporated  villages  of 
Mineville  and  Witherbee  where  lighting  districts  have  been 
established  but  the  petitioner  does  not  compete  with  that  com- 
pany and  its  business  will  not  be  interfered  witli  if  these  present 
applications  are  granted  as  requested. 

After  due  consideration  and  deliberation,  the  Commission  hav- 
ing determined  that  the  construction  of  such  electric  plant,  trans- 
mission and  distribution  lines  and  the  exercise  of  such  franchise 
are  necessary  and  convenient  for  the  public  service,  it  is 

Ordered  (1)  That  pursuant  to  the  provisions  of  section  70 
of  the  Public  Service  Commissions  Law,  consent  is  hereby  given 
nunc  pro  tunc  to  the  assignment  and  transfer  by  Wallace  Murray 
to  the  Port  Henry  Light,  Heat  and  Power  Company  of  the  fran- 
chise granted  to  him  on  May  28,  1907,  by  the  town  board  and 
the  commissioner  of  highways  of  the  town  of  Moriah,  Essex 
county,  N.  T.,  which  franchise  was  informally  assigned  and 
transferred  by  said  Murray  to  said  corporation  on  or  about 
August  1,  1907,  and  formally  assigned  and  transferred  by  him 
to  said  corporation  on  March  2,  1916, 

(2)  That  pursuant  to  the  provisions  of  section  68  of  the 
Public  Service  Commissions  Law,  the  permission  and  approval 
of  this  Commission  be  and  they  hereby  are  given  nunc  pro  tunc 
to  the  Port  Henry  Light,  Heat  and  Power  Company  to  oon- 
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struct,  maintain  and  operate  an  electric  plaiit  together  with  trans- 
inisaion  and  distribution  lines  in  the  town  of  iloriah,  Essex 
county,  N.  Y.,'  and  to  exercise  all  the  rights  and  privileges  set 
forth  in  the  franchise  granted  by  the  authorities  of  said  town 
to  Wallace  Murray  on  May  28,  lfl07,  subject  to  all  the  terras 
and  conditions  set  forth  therein. 

(3)  That  pursuant  to  the  provisions  of  section  68  of  the  Pub- 
lio  Service  Commissions  Law,  the  permission  and  approval  of 
this  Commission  be  and  they  hereby  are  given  to  the  construction, 
maintenance  and  operation  of  an  electric  plant  and  the  trans- 
mission and  distribution  lines  required  for  use  in  connection 
therewith  by  the  Port  Henry  Light,  Heat  and  Power  Company 
in  the  town  of  Crown  Point,  Essex  county,  N.  Y,,  and  to  tlie 
exercise  by  said  corporation  of  all  the  rights  and  privileges  set 
forth  in  the  franchise  granted  to  it  by  the  town  board  and  town 
superintendent  of  highways  of  the  town  of  Crown  Point  on 
January  18,  1916,  subject  to  all  the  terms  and  conditions  therein. 

(4)  That  this  order  is  not  intended  to  and  shall  not  be  con- 
strued to  authorize  any  construction  work  in  or  upon  any  state 
or  county  highway  unless  and  imtil  the  consent  to  and  approval 
of  such  construction  work  shall  have  first  been  duly  given  by 
the  State  Commission  of  Highways. 


In  the  Matter  of  the  Investigation  by  the  Commission  of  the  Con- 
dition of  the  Crossing  of  the  Tracks  o£  the  Erie  Railroad 
Company  by  the  Track  of  the  Elmiba  Water,  Lioht  amd 
Railroad  Company  at  Fourteenth  Street  in  the  Village  of 
Elmira  Heights 

Case  No.  5519 

(Public  Service  CominiaBlon,  Second  Diatrict,  April  18,  ISIS) 

Itiilroad  nouing  —  defective  because  of  condition  of  one  of  tlie  ftogs  consti- 
tuting It  — oideied  repUcad  by  tail. 

Hie  oroBslng  of  the  tracks  of  the  Erie  Bailroad  company  hy  the  trades 
of  the  Elmira  Water,  Light  and  Railroad  Company  at  Fourt«en(li  street 
in  the  village  of  Elmira  Heights  was  found  bj  the  Comtuisaiou  on  inves- 
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tigation  to  ba  nnufe  (or  public  travel  becftiiM  of  the  detective  cooditton 
of  one  of  tlia  froga  conatituting  auch  eroBBing.  New  trftclca  have  bees 
ordered  bj  the  Elmira  Water,  Light  and  Hailroad  Compau;  but  it  being 
abown  that  they  e&nnot  be  at  once  procured,  public  uae  of  the  croasing 
in  ita  preaent  ahape  la  forbidden  and  the  Elmira  Water,  Light  and 
Bailroad  Companj  ordered  to  remove  the  frog  and  replace  it  by  a  rail  or 
rails  to  be  supplied  by  the  Erie  Railroad  CompMiy  ao  tlut  the  trains  of 
the  Erie  Railroad  may  be  safely  operated. 

By  the  Couuissioir. —  The  attention  of  the  Commisflion  hav- 
ing been  called  to  the  oonditjon  of  the  eroesiog  above  described^ 
the  Erie  Kailroad  Company  aaeerting  that  it  is  not  safe  for 
operation,  the  croeaing  was  inspected  April  14,  1916,  by  the  chief 
of  the  Bteam  railroad  division  and  the  electric  railway  inspector 
of  the  Ctsomiasicm.  The  Erie  Railroad  Compflny  served  notice 
OD  the  Elmira  Water,  Light  and  Bailroad  Company  that  it  would 
apply  to  the  OommiBsion  April  17,  1916,  at  2:30  p.  m.  for  soch 
order  as  the  Commission  mi^t  see  fit  to  make.  In  response 
thereto  the  Elmira  Water,  Li^t  and  Bailroad  Company  appeared 
by  its  counsel  and  its  general  manager.  The  Commission  then 
midertook  an  investigation  upon  its  own  motion,  under  section  48 
of  the  Public  Service  Commissions  Law  and  a  hearing  was  at 
once  held.  The  Commissitni  finds  that  the  crossing  of  the  single 
track  of  the  Elmira  Water,  Li^t  and  Bailroad  Company  and  the 
eastbound  track  of  the  Erie  Bailroad  C<nnpany  at  Fourteenth 
street  in  the  village  of  Elmira  Heinle  is  in  a  condition  unsafe 
for  public  travd  at  any  rate  of  speed,  because  of  the  defective 
condition  of  one  of  the  fn^  constituting  such  crossing;  that  it 
is  the  duty  of  the  Elmira  Water,  Light  and  Railroad  Company  to 
maintain  said  erossing  and  that,  while  said  Elmira  Water,  Light 
and  Railroad  Company  has  ordered  new  crossing  frogs  for  the  pur- 
pose of  reconstructing  said  erossing,  they  cannot  be  procured  for 
several  days  at  least  Public  safety  requires  that  there  shall  be 
no  further  operaticm  over  the  existing  frogs.     It  is,  therefore. 

Ordered:  (1)  That  the  Elmira  Water,  Light  and  Railroad 
Company  forthwith  remove  said  defective  frog  and  replace  the 
same  by  a  rail  or  rails  to  be  supplied  by  the  Erie  Railroad  Com- 
pany, securely  spiked  and  spliced  so  as  to  afford  a  oontinuoos  and 
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safe  track  upon  which  the  trains  of  the  Erie  Railroad  Company 
may  be  operated ; 

(2)  That  before  removing  said  fi^  the  Elmira  Watw,  Light 
and  Railroad  Company  may  move  a  car  or  cars  of  its  own  over 
said  CTOssing  to  the  easterly  side  thereof  in  order  that  it  may 
operate  shnttle  can  in  the  village  of  Elmira  Heights  east  ot  the 
tracks  of  the  Erie  Railroad  Company,  transferring  pasaeogerB 
from  car  to  car  at  said  crossing ; 

(3)  That  the  construction  and  method  of  t^Ma-alJOD  hereby 
ordered  shall  be  continued  until  new  frogs  for  said  crossing  have 
"be«i  ppociired  and  installed  by  said  Elmira  Water,  Light  and 
Railroad  Company. 


In  the  Matter  of  the  Complaist  of  iMHABiTAUTa  op  ths  Vil- 
i^ox  OF  LxRoT  against  the  Pavilion  Natubai.  G^as  Coicpant 
as  to  "  Minimum  Charge  "  for  Qas  Service 

Case  No.  S489 

(PuUie  Serrlee  GommisslQii,  Second  Dlitrict,  April  80,  191B) 

Katnial  gu  ntM— pvimluioa  of  k  mnaldiMa  fiucUse  coBitnwd— certain 
clutKM  approved  at  pnipei  "  mlninnim  durse  "  where  they  indnde  other 
iteme  betides  actual  price  of  (as. 

Where  the  maximum  rate  for  natural  gaa  is  reatricted  to  forty  crate 
per  1,000  cable  feet,  by  the  tennH  of  a  municipal  franehiae  granted  to 
and  accepted  by  a  gas  company,  a  "  minimum  charge  "  of  flfty  eenta  for 
such  gaa  lervice  is  unauthorized  and  can  not  be  justified  by  tba  Com- 
mission; because,  by  analyzing  auch  minimum  charge.  It  appears  that, 
by  enforcing  the  Bame,  the  company  mig^t  thereby  exact  a  maximum 
charge  gTeat«r  than  the  amount  prescribed  by  the  fnwchtie. 

That  the  phrasing  of  the  clause  as  to  such  "  minimum  charge "  in  the 
eonpany's  rate  schedule,  filed  with  the  Commission,  is  objectionable; 
but  the  Commisalon  approves  and  authorizes  a  fixed  monthly  service 
charge  of  fifty  cents,  applicable  to  all  cuatomeTB,  which  will  include  all 
itoma  of  expenditure  by  the  company  In  holding  itself  in  MAdlnese  to 
serve  such  customers,  and  will  also  cover  all  gas  nsed  durinf  the  period 
lor  which  such  charge  Is  made. 
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William  F.  Huydi,  attorney  for  the  village  of  LeRoy. 

J.  S,  L.  Purdy,  manager,  for  the  Pavilion  Natural  Gas 
Company. 

HoDSOir,  CommiaBioner. — ^A  stipulation  has  been  filed  with  the 
Commission,  duly  executed  by  the  president  and  trustees  of  the 
village  of  LeRoy,  and  the  Pavilion  Natural  Gas  Company, 
whereby  the  wmtroverey  between  said  parties  is  sulmiitted  to  the 
Commissifm  iot  decision,  in  lieu  of  the  nsual  proceeding  by  com- 
plaint and  hearing. 

Such  stipulation  clearly  states  the  question  at  issue,  and  as 
it  lelatefl  to  the  practices  of  the  gas  company,  aa  a  public  utility, 
and  involves  the  construction  of  certain  clauses  contained  in  the 
franchise^  under  whidi  the  company  is  operating  in  the  village 
of  LeRoy,  and  both  parties  agreeing  to  abide  by  the  decision 
herein,  there  can  ba  no  objection  to  a  compliance  with  their 
request 

The  Pavilion  Natural  Gas  Company  ia  a  corporation  duly 
organized  under  tbe  laws  of  this  State,  has  ita  principal  busi- 
ness office  in  the  village  of  LeRoy,  and  has  extensive  transmis- 
sion and  distribution  systems  in  various  municipalities  through- 
out Genesee  and  Livingston  counties,  including  LeRoy,  through 
which  the  company  serves  its  customers  with  natural  gas,  pro- 
duced from  its  own  wells,  which  are  located  in  said  field. 

On  the  8d  day  of  July,  1906,  tbe  local  authorities  of  the  vil- 
lage of  LeRoy  duly  granted  a  franchise  to  tbe  gas  company  to 
l&y  and  maintain  a  system  of  mainsy  conduits  and  appliances  in 
and  through  tbe  streete  and  public  places  of  t^e  village,  for  tbe 
purpose  of  fnnushing  natnral  gas  to  tbe  Tillage  and  its  inhabit- 
ants for  fuel  and  lifting  pnrposes;  and  certain  provisions  of 
such  franchise  are  the  subject  of  this  inquiry.  Tbe  gas  company 
accepted  the  franchise  whereby  it  became  bound  to  comply  with 
all  such  proviaions. 

The  terms  of  the  fram^ise,  whi<^  rdata  to  the  question  pre- 
sented, are  the  fourteenth  and  fifteenth  paragraphs,  and  they 
prescribe  the  character  of  service  and  the  maximum  rate  chai^te- 
able  by  the  company  to  consumers  of  gas  within  the  village. 
Such  conditirau  read  as  follows: 
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"Fourteenth:  Said  company  shall  and  will  furnish  natural 
gaa  to  ita  customers  who  shall  have  complied  with  tlie  rules  and 
regulations  of  said  company,  and  in  reference  thereto,  at  a  uni- 
form rate  or  price  per  thousand  cubic  feet  of  gas  conaumed;  and 
the  said  company  shall,  before  commencing  business  in  said  vil- 
lage under  this  grant,  make  and  file  with  the  village  cleric  a 
schedule  which  shall  contain  the  price  which  said  company  will 
charge,  not  exceeding  the  maximum  amount  named  in  this  grant 
for  BU[^Iying  natural  gas  to  the  cuatomers,  and  all  changee 
thereof  which  may  from  time  to  time  be  made. 

"Fifteenth:  Said  company  may  at  any  time  make  and  file  a 
new  schedule  of  prices  provided,  however,  that  at  no  time  shall 
said  company  fix,  collect  or  charge  a  greater  rate  of  any  consumer 
or  consumers  than  the  maximum  amount  fixed  by  this  agreement, 
and  the  price  named  in  the  first  schedule  or  any  succeeding 
schedule  sliall  not  esceed  forty  one-himdredths  of  a  dollar  for 
1,000  cubic  feet  of  gas  when  used  in  any  manner." 

The  fourteenth  condition  of  such  franchise  requires  the 
Pavilicm  Natural  Gaa  Company  to  make  and  file  with  the  village 
clerk  a  schedule  containing  its  gas  rates  and  also  from  time  to 
time  to  file  notices  of  any  changes  which  may  be  made  in  said 
rates.  The  Public  Service  Commissions  Law  requires  that  the 
company  shall  file  wilh  the  Commission  a  tariff  schedule,  whfflein 
shall  be  stated  the  charges  {deposed  to  be  made  by  the  gas  com- 
pany for  the  various  kinds  of  service  rendered  to  the  puUio. 
Pursuant  to  the  first  of  such  requirements  the  gas  con^>any  has 
filed  various  notices  with  the  clerk  of  the  village  of  LeBoy,  in 
which  the  classified  services  of  the  company  are  described,  and 
the  charges  therefor  are  therein  stated;  the  last  of  said  notices 
waa  filed  with  the  village  dei^  of  LeBoy  June  26,  1916,  and 
reads  as  follows: 

"  LeRot,  N.  T.,  June  25,  1916. 
"  Yillage  Clerk,  LeEoy,  N.  Y.: 

"  Dbab  Sik. —  The  following  schedule  of  rates  has  been  sub- 
mitted to  and  approved  by  the  directors  of  this  company,  and 
CM)mmencing  July  1st  will  take  ^ect 
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"  The  applicant  agrees  to  pay  at  the  rate  of  40  cents  per  M 
cubic  feet  witii  discount  of  5  cents  per  M  for  hills  of  10,000 
cubic  feet  or  less;  7  cents  per  M  when  more  than  10,000  cubic 
feet  is  used,  and  12%  cents  per  M  -when  more  than  100,000  cubic 
feet  is  used.  In  no  case  shall  the  minimum  chai^  be  leee  than 
50  cents,  and  the  applicant  agrees  to  pay  at  the  local  office  within 
the  required  collection  period,  otherwise  the  rate  per  M  will  be 
40  cents. 

**  Vray  truly  yours, 

**  The  Pavilion  Natural  Gas  Co., 

"  By  G.  W.  Dagos,  Ass't  Mgr." 

It  will  be  noticed  that  the  portion  of  this  communication, 
which  is  here  being  considered,  is  the  clause  which  reads  "  in  no 
case  shall  the  minimum  charge  be  less  than  50  cents."  In  the 
general  schedule  of  rates,  filed  with  this  Commission  by  the 
Pavilion  Natural  Gas  Company,  October  6,  1915,  the  company 
has  fixed  its  rates  and  charges  for  the  various  classes  of  service 
of  natural  gas  in  the  village  of  LeKoy,  and  in  such  schedule  has 
also  incorporated  a  notice  which  provides  that  the  minimum 
monthly  rate  shall  be  fifty  cents. 

When  the  fourteenth  paragraph  of  the  franchise  says  that  "  the 
company  shall  furnish  natural  gas  to  its  customers,"  it  means 
that  the  company  will  furnish  such  gas  wh^i  and  as  required  by 
such  customers,  and  in  addition  thereto,  it  means  that  the  com- 
pany most  stand  ready  to  furnish  such  gas  at  all  times  whether 
the  same  is  used  or  not.  This  is  known  as  readiness  to  serve, 
and  involves  many  items  of  service  and  expenditure  on  the  part 
of  the  company  which  are  rendered  and  incurred  for  and  on 
account  of  the  customers,  and  consists  of  keeping  the  distribution 
system  in  order,  reading  meters,  answering  complaints,  correctly 
keeping  a  record  on  its  books  of  the  customers'  accounts,  and  in 
general  attending  to  the  convenience  and  demands  of  the  cus- 
tomers in  their  utilization  of  gas  upon  their  premises.  The 
physical  use  of  the  gas  is  merely  one  phase  of  the  service  which 
the  company  is  called  upon  to  furnish ;  and  the  price  fixed  for 
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the  same  hj  the  fifteenth  paragraph  of  the  franchise  compre- 
hends these  oth^  elements  and  aervices,  heeidea  the  actual  con- 
sumption of  gas.  When,  howereir,  gsB  is  not  used  hy  a  customer 
in  billing  quantities,  such  oUier  elem^ts  of  aerrioe,  as  dis- 
tinguished from  the  actual  delivery  and  ccntsomption  of  gas, 
require  otmatant  expenditure  on  the  part  of  the  WMnpany,  and 
although  there  i»  no  proTiBion  in  either  of  said  panigni[^s  for 
oompensatitKU  to  the  company  for  such  serrioes,  there  can  be  no 
reason  why  the  company  should  not  be  paid  for  the  same.  The 
law  contemplates  that  while  the  public  is  fflititled  to  a  reasonable 
sendee  from  the  company,  the  latter  ^ould  have  a  fair  return 
therefor.  This  service  is  not  limited  to  the  sale  and  delivery  of 
gas,  but  includes  all  other  services  on  the  part  of  the  utility 
which  are  rendered  for  the  benefit  of  the  consumeoB.  Apparently 
this  is  the  basis  for  the  charge  which  is  made  by  the  company  to 
those  of  its  customers  who  fail  to  use  gas  in  billing  quantities, 
and  which  is  designated  in  the  tariff  schedule  filed  with  the  Com- 
mission, and  also  in  the  note  served  upon  the  clerk  of  tlie  village 
of  LeRoy,  as  a  "  minimum  charge." 

There  ia  considerable  variance  between  the  memorandum  in 
the  filed  tariffs  of  the  gas  company,  relating  to  such  minimum 
charge,  and  the  clause  pertaining  to  the  same  in  the  note  filed 
with  the  village  clerk  of  LeKoy ;  in  the  former,  which  has  to  do 
with  the  service  of  gas  in  said  village,  and  the  rates  to  be  charged 
therefor,  the  language  i»  "  minimum  monthly  rate  50  CMits," 
while  in  the  latter,  which  is  a  communication  to  the  village  clerk 
of  LeiRoy,  fixing  the  sdieduled  rates  of  the  company  for  gas  serv- 
ice in  that  village,  the  language  is  "  in  no  case  shall  the  minimum 
charge  be  less  than  50  cents,"  Nowhere  in  the  filed  schedule  of 
rates  of  the  company  is  there  any  provision  that  any  collection 
periods  are  fixed,  monthly  or  otherwise,  although  there  are  aav- 
eral  references  to  the  payment  of  bills  and  discounts  thereon, 
which  seem  to  indicate  that  bills  will  be  rendered  monthly ;  and 
as  to  such  communication  to  the  village  clerk,  there  is  nothing 
which  indicates  the  period  of  time  for  which  the  minimum  charge 
of  fifty  crnts  is  made,  and  if  that  charge  is  continued  in  any  form 
then  such  ambiguity  ^ould  be  corrected. 
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A  gaa  rate  is  made  np  of,  at  least,  two  demoits,  the  charge 
for  the  quantity  of  gas  used,  and  the  charge  for  being  readj 
to  serve.  The  eziatiug  filed  schedule  of  the  compauy  probably 
seeks  to  provide  for  both  tfaeee  elements,  and  the  question  involved 
here  is  whether  sudi  diarge,  including  a  readiness  to  serve,  as 
well  aa  gas  service  can  be  justified  under  the  |dain  provisions  of 
the  frandiise  which  fixes  the  nunimum  charge  at  forty  c^its  per 
1,000.  We  are  of  the  opinion  that  there  is  grave  doubt  concern- 
ing such  (^arge,  as  the  same  is  now  phrased,  even  though  a  casual 
reading  of  the  language  used  conclusively  shows  that,  by  the  col- 
lection of  such  "  "''ni"'iim  charge,"  where  the  consumption  of 
gas  is  lees  than  1,250  feet,  a  rate  in  excess  of  forty  cents  per 
1,000  is  exacted.  Perhaps,  in  the  abs^ice  of  such  franchise 
restrictions  as  to  price,  the  chai^  of  fifty  cents  per  month,  even 
thou^  the  same  should  be  considered  as  payment  for  a  small 
amount  of  gas  at  a  greater  price  than  the  scheduled  rate,  would 
be  both  r^ular  and  legal;  but  the  rate  restriction  in  this  case 
must  be  reepected,  and,  under  die  circumstances,  tiie  company 
cannot  chaise,  nor  can  this  Commission  approve,  a  rate  in  excess 
<rf  forty  ceais  pet  1,000  cubic  feet,  no  matter  what  amount  of 
gas  is  ctmsumed.  The  complaint  of  the  people  of  X^Hoy  in  Uiis 
case  is  directed  to  tJiis  particular  practice  of  the  oompaay,  i.  e. 
ihe  fixing  of  a  minimum  charge  for  gas,  which,  in  many  coses, 
is  in  conflict  with  the  rate  restriction  contained  in  subdivision 
fifteen  of  said  franchise.  In  the  last  analysis,  however,  it  will 
make  no  difiereooe  to  such  consumers  whether  th^  pay  sodi  a 
monthly  minimnm  charge  of  fifty  cents  for  the  use  of  gas  or  for 
other  services  ot  tlie  company ;  hut  there  is  a  principle  involved 
which  must  be  adhered  b^  because  the  question  may  arise  in  the 
fntnie  v/heai  the  Commission  mi^^t  be'  called  upon  to  apply  such 
principle  in  cases  embodying  widely  different  services  and  vary- 
ing charges  therefor. 

The  Commission  therefore  decides  that  the  rate  restrictions 
contained  in  sudi  franchise  must  be  enforced  in  their  integrity, 
because  snch  franchise  has  been  resolved  into  a  binding  contract 
between  the  parties  thereto  as  well  to  protect  tiieir  interest  as 
for  the  benefit  of  the  gas  users  of  the  village.     But  while  holding 
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that  the  masitmim  price  for  gas,  used  for  any  purpose  or  to  any 
amount  in  the  village  of  LeEoy,  ^all  not  be  more  than  forty 
cents  per  1,000  cubic  feet,  it  is  proper  for  the  C«nmission  to  also 
ascertain  and  determine  whether  sucb  so  called  minimum  charge 
can  he  justified  under  another  designation,  which  shall  clearly 
distingui^  the  same  from  a  charge  for  gas  service. 

It  is  common  knowledge,  and  has  been  pointed  out  before,  that 
each  consumer  costs  a  gas  company  a.  considerable  auin  each 
month  for  merely  keeping  his  name  on  the  books  of  tlie  company, 
reading  his  meter,  traveling  to  and  from  his  premises  for  that 
purpose,  and  standing  ready  at  all  times  to  answer  complaints, 
make  repairs  and  furnish  gas  eervice;  these  and  other  items  of 
actual  out  of  pocket  expenditures  are  required  of  the  company, 
as  a  public  utility,  even  though  the  customer  consumes,  and  pays 
for,  no  gas  whatever.  Thus,  each  consumer  is  a  fised  and  defi- 
nite charge  upon  the  company,  irrespective  of  the  consumption 
of  gas,  and,  from  a  financial  standpoint,  as  well  as  from  an 
abstract  propoeition  of  fairness,  it  must  be  said  that  be  should 
pay  his  fair  share  of  the  actual  cost  which  the  company  incurs  by 
keeping  itsdf  in  readiness  to  supply  him  with  gas. 

These  separate  expenses  incurred  for  the  individual  consumers 
go  to  make  up  the  total  operating  expenses  of  the  company,  which 
in  turn  represent  a  large  part  of  the  entire  cost  of  service,  and 
it  is  only  [Hvper  and  just,  where  this  expense  is  asoertained,  and 
is  uniform  as  to  all  consumers,  that  the  same  should  be  returned, 
in  part  at  least,  to  the  company.  There  seems  to  be  no  dispoei- 
tion  on  the  part  of  the  village  to  question  the  reasonableness  of 
such  charge  for  some  service,  and  were  it  not  for  the  restriction 
put  upon  the  company  as  to  its  maximum  rate  for  gas,  the  Com> 
mission  would  not  hesitate  to  approve  of  such  charge  of  fifty 
cents,  even  though  the  same  would  slightly  increase  the  maximum 
rate,  because  the  greater  portion  of  such  charge  would  be  made 
for  services  other  than  the  furnishing  of  gas. 

The  Public  Service  Couunissions  Law  gives  the  company  no 
choice  as  to  wliom  it  shall  serve ;  the  company  may  be  required 
to  tap  its  main  aloug  a  street  and  make  connections  for  private 
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service  with  fifty  consumers,  and  yet  none  of  them  is  obliged  to 
guarantee  a  certain  consumption  of  gasj  all  tbe  while,  howeirer, 
the  company,  at  the  expense  above  mentioned,  holds  itself  in 
readiness  to  eerve  all  of  such  customerB.  A  consumer,  Vfhea  he 
agrees  to  take  gas,  also  agrees  to  pay  for  the  aame  at  the  rate 
fised  between  the  parties ;  this  agreement  (wmprehenda  an  obliga- 
tion upon  the  part  of  the  consumer  to  take  and  pay  for  a  reasonable 
amount  of  gas ;  and  if  he  does  not  do  this,  he  can  not  be  absolved 
from  the  payment  of  such  reasonable  sum  as  may  he  charged  by 
the  company  for  standing  ready  to  furnish  such  gas. 

In  this  case,  the  company  desires  to  provide  for  a  aituation 
where^  after  installing  a  gas  main  in  Uie  street  and  connecting 
the  same  with  the  service  on  said  premises,  installing  the  meter 
and  rendering  all  the  services  hereinbefore  mentioned,  in  holding 
itself  in  readiness  to  serve  the  customer  with  gas,  it  finds  that 
the  customer  uses  either  no  gaa  at  all  or  a  quantity  which  yields 
a  net  return  of  lees  than  fifty  cents  per  month,  and  which  does 
not  justify  the  making  and  collection  of  monthly  bills.  A  way 
should  be  found,  therefore,  whereby  a  reimbursement  may  be 
had  by  the  company  for  the  actual  expoisee  incurred  in  maintain- 
ing a  readinese  to  serve  that  class  of  customers.  Such  a  practice 
is  not  uncommon,  and  has  uniformly  been  approved  by  this  Com- 
mission ;  for  it  will  be  observed  that  sudi  chai^  does  not  violate 
tbe  law  prohibiting  a  meter  charge,  nor  is  it  connected  in  any  way 
with  the  price  or  rate  for  the  gas  itself. 

The  Commission,  therefore,  favors  a  mcmthly  charge  aa  pro- 
posed by  the  company,  but  disapproves  of  the  phrasing  mad© 
use  of  in  the  tariff  schedule  filed  with  the  Commission.  A  state- 
ment of  such  monthly  charge,  together  with  the  purpose  of  the 
same,  should  be  inserted  in  the  company's  schedule  of  rates  fw 
natural  gas  in  the  village  of  LeKoy,  and  filed  with  the  Commis- 
sion, the  same  to  be  substantially  in  the  following  form: 

"A  service  charge  of  fifty  cents  per  month  will  be  made  against 
each  oonsumer  unleas  his  net  bill  for  gas  consumed  during  tbe 
month  shall  equal  or  exceed  fifty  cents.  The  monthly  service 
charge  will  cover  all  gas  furnished  during  the  period  for  which 
such  charge  is  made." 
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Ad  order  ahould  bo  entered  in  accordance  with  the  viowa 
expressed  in  this  decision,  and  special  permission  given  to  the 
company  to  make  and  file  such  amended  schedule  upon  five  days' 
notice. 

All  concnn 


In  the  MattOT  of  the  Application  of  Seneca  Poweb  Corpokation 
and  Obntkal  New  Yobe  Gas  amd  Electeic  Compaky  and 
EupiEB  Coke  Compaht,  Under  Sections  69  and  70  of  the 
Public  Service  Commissions  Law,  for  Approval  of  a  Lease  of 
Plant  of  Seneca  Power  Corporation  to  Central  New  York  Gas 
and  Electric  Company,  Said  Lease  to  be  Guaranteed  by  Empire 
Coke  Company;  and  for  Authority  to  Seneca  Power  Corpo- 
ration to  Increase  its  Capital  Stock  from  $5,000  to  $1,600,000, 
and  to  Issue  Such  Stock  and  to  Make  a  Mortgage,  and  to  Issue 
$450,000  in  Amount  of  its  I^rst  Mortgage  Bonds,  Such  Bcmds 
to  be  Guaranteed  by  Central  New  York  Gas  and  Eletrtric 
Company 

Also  Separate  Petition  of  Eupibe  Coke  Company,  Under  Sections 
69  and  70  of  the  Public  Service  Commissions  Law. 

Case  No.  5416 

(Public  Serrlce  CommisBioii,  Second  District,  April  20,  1918) 

Petition  of  a  Ku  anfl  electric  companr  for  leare  to  acquire  certain  ahaiea  of 
common  capital  atocli  of  aimllai  corporationB. 

The  original  petition  herein  naa  filed  on  the  2d  dny  of  February, 
1916,  and  supplemental  petitions  were  filed  February  T  .and  ID,  1916. 
The  electrical  engineer  made  report  on  application  under  date  of  March 
16,  1916.  The  form  of  the  proposed  mortgage  and  of  the  collateral 
trust  agreement  was  subsequently  filed  and  a.  hearing  was  had  March 
29,  1916.    A  third  supplemenUl  petition  was  filed  April  4,  1916. 

By  the  Cohuission. —  Now,  therefore,  upon  the  for^;oing 
record,  ordered  as  follows : 

1.  That  the  Central  New  York  Gas  and  Electric  Company  is 
hereby  authorized,  pursuant  to  the  provisions  of  section  70  of  the 
Public  Service  GommisBions  Law,  to  acquire  1,500  shares  each  of 
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$100  par  value,  aggregating  a  total  par  value  of  $150,000  of  the 
common  capital  stock  of  tiie  Seraeca  Power  Corporation  at  not  to 
exceed  the  par  value  thereof  and  to  aell  the  same  to  the  Empire 
Coke  Company  for  $150,000. 

2.  That  the  Empire  Coke  Company  is  hereby  authorized,  pur- 
suant to  the  provisions  of  section  70  of  the  Public  Service  Com- 
missions Law,  to  acquire  1,500  shares  each  of  $100  par  value, 
aggT^;ating  a  total  par  value  of  $150,000  of  the  common  capital 
stock  of  the  Seneca  Power  Corporation  from  the  Central  New 
York  Gas  and  Electric  Company  for  $150,000. 

3.  That  the  Empire  Coke  Company  is  hereby  authorized,  pui> 
suant  to  the  provisions  of  section  69  of  the  Public  Service  Cchu- 
missiona  I<aw,  to  execute  and  deliver  to  the  Metropolitan  Trust 
Company  of  the  city  of  New  York,  as  trustee  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of  New  York, 
a  certain  indenture,  dated  the  1st  day  of  March,  1916,  to  secure 
an  issue  of  collateral  trust  mortgage  twenty-five  year  gold  bonds, 
bearing  interest  at  the  rate  of  6  per  cent  per  annum,  payable 
semi-annually  on  the  first  day  of  March  and  September  in  each 
year  to  the  aggr^ate  amount  of  $500,000  face  value,  a  copy  of 
which  mortgage  has  been  filed  with  this  Commission  herein  aa 
Exhibit  "  F,"  and  that  the  form  of  such  indenture  so  filed  is 
hereby  approved,  provided  that  said  company  shall  have  no  right 
or  authority  to  issue  any  bonds  pursuant  to  the  terms  of  said 
mortgage  except  as  herein  or  hereafter  authorized  by  this 
ComnuBsion. 

4.  That  upon  the  execution  and  the  delivery  of  said  indenture 
so  authorized  there  shall  be  filed  with  this  Commission  a  copy  of 
the  indenture  in  the  form  in  which  it  was  executed  and  delivered, 
together  with  an  affidavit  by  the  presid^it  or  other  executive  officer 
of  the  company,  stating  that  the  indenture  as  executed  and 
ddivered  is  the  same  aa  that  herein  approved  by  this  Commission. 

5.  That  the  Empire  Coke  Company  is  hereby  authorized,  pur- 
snaot  to  the  provisions  of  section  69  of  the  Public  Service  Com- 
missions Law,  to  issue  $150,000  face  value  of  its  6  per  cent 
twenty-five  year  collateral  trust  mortgage  bonds  under  the  afore- 
said mortgage. 
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6.  That  said  bonds  of  the  total  face  value  of  $150,000  shall  be 
sold  for  not  less  than  93  per  cent  of  their  face  value  and  aocmcd 
interest  to  give  net  proceeds  of  $189,500. 

7.  That  said  bonds  of  the  face  value  of  $150,000  so  authorized 
or  all  the  proceeds  not  exceeding  $150,000  shall  be  used  for  the 
purpose  of  acquiring  tiie  capital  stock  of  the  Seneca  Power  Corpo- 
ration of  tiie  par  value  of  $150,000. 

8.  That  if  the  said  bonds  of  a  total  face  value  of  $150,000 
herein  authorized  shall  he  sold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $150,000,  no  por- 
tion of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid 
sum  shall  be  used  for  any  purpose  witltout  the  farther  order  of 
ttiis  Ccsnmission. 

9.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Empire  Coke  Com- 
pany unless  any  such  pledge  or  hypothecation  shall  have  been 
expressly  approved  and  authorized  by  this  Commission. 

10.  That  the  Empire  Coke  Company  shall  for  each  siz  months 
p^iod  ending  June  thirtieth  and  December  thirty-first  file  not 
more  than  thirty  days  frMn  the  end  of  such  period  a  verified 
report  shon'ing: 

(a)  What  bonds  have  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein  and 
the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  bonds  were  sold. 

(o)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sala 

(e)  The  amount  ezpraided  in  reasonable  detail  of  the  proceeds 
for  the  purpose  specified  herein  during  such  period  and  stating 
to  what  account  or  accounts  such  expenditures  have  been  oha^;ed. 

Such  reports  shall  continue  to  he  filed  until  all  of  said  bonds 
have  been  sold  or  disposed  of  and  the  proceeds  expended  Ln  accord- 
ance with  the  authority  contained  herein,  and  if  during  any  period 
no  bonds  were  sold  or  disposed  of  or  proceeds  thereof  expended, 
the  report  shall  set  forth  such  fact 

11.  That  the  Empire  Coke  Company  and  the  Central  New  York 
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Gas  and  Electric  Company  shall  within  thirty  days  of  the  service 
of  this  order  advise  this  Commission  whether  or  not  they  acce^ 
the  same  with  all  its  terms  and  conditions. 

Finally,  it  is  detennined  and  stated,  That  in  the  opinion  of 
this  C<mmLiBsion  the  money  to  be  procured  by  the  issne  of  said 
bonds  herein  authorized  is  reaaoDably  required  for  the  purpose 
specdfied  in  this  order  and  that  such  purpose  is  not  in  whole  or  In 
part  reoacnutbly  chai^eable  to  operating  expenses  or  to  income. 


In  the  Matter  <rf  the  Complaint  of  the  City  ov  Cohoes  by  Its 
Mayor  and  in  the  Matter  of  the  Complaint  of  Bbuno  E.  Amtot 
as  Treasurer  of  the  Business  Men's  Association  and  Board  of 
Trade  of  Cohoes  and  Vicinity,  against  Nbw  Yobk  Tblbphomb 
CoHPANT  as  to  Eates 

Case  No.  4755 

In  the  Matter  of  the  Complaint  of  the  Villaob  of  Watekpord, 
against  New  York  Tblsfhonb  Compaitt  and  Ameeioan 
TxLBFHom  Aim  TxLBOBAPH  CouPANT  as  to  Bates 

Case  No.  4766 

In  the  Matter  of  the  Complaint  of  the  Crrr  op  WATBRVtiBT  liy 
Its  Mayor  and  Common  Council  against  New  Yobk  Tbli- 
PHONB  CoHFAiTY  as  to  Bates 

Case  No.  4S0fi 

(Pnblla  Serrloe  Commtsilon,  Second  Dirtrlct,  April  Efi,  1919) 

Contlgnons  cMiiiiiiialtle*  of  buUvUnal  political  entltlM,  althontli  diSeriBg 
u  to  population,  nuy,  nerertlieleu,  be  ombrBCcd  la  a  slDgle  bu«  rate 
area,  at  imlf ortn  Hat  latea  without  charge  for  toll  aa  between  them. 

In  an  area  alx  milea  long  hj  three  milea  wide,  traversed  longitudlnallj 
bj  the  Hndeon  river,  comprbing  a  city  of  78,000  on  one  side  of  the 
river,  directly  oppocite  a  cit;  of  15,000,  a  village  of  e,000,  another 
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city  of  25,000,  and  another  village  of  3.500.  respectively  contiguouB  to 
each  otlier  in  the  order  mentioned,  and  all  having  Bteam  and  electric 
railroad  and  bridge  connections,  tlie  resulting  commimity  interrelation 
justifies  the  establishment  of  uniform  telephone  rates  for  a  uniform 
service   throughout   the  entire  area. 

It  seems  that  a  measured  rate  schedule  is  the  moat  conaistent  and 
equitable  rate  Iwsis  thus  far  devised  and  promises  the  nearest  possible 
approach  to  abstract  justice  in  the  apportionment  of  charges  for  tele- 
phone service,  although  the  time  may  not  be  ripe  for  its  general  inaugu- 
ntion. 

The  above  three  cases  were  consolidated  and  heard  as  a  single 


Edward  A.  Mealy  for  the  city  of  Cohoes. 

Edgar  B.  Nichols  for  the  Business  Men's  ABSociation  and  Board 
of  Trade  of  Cohoes. 

J.  W,  Atkinson  for  the  village  of  Waterford. 

Benjamin  W.  Knower  for  the  city  of  Watervliet 

Geoi^  R  Gmnt  for  New  York  Telephone  Company. 

Vah  Santvookd,  Chairman. —  This  proceeding  is  a  consolida- 
tion of  complaints  of  the  eitiea  of  Oohoes  and  Watervliet  by  their 
respective  mayors,  and  of  the  village  of  Waterford  by  its  presi- 
dent, against  current  rates  of  the  respondent  in  the  cities  and 
village  aforesaid.  The  rates  complained  of  were  established  on 
November  1,  1914,  following  a  purchase  theretofore  concluded  "by 
tht^  New  York  Telephone  Company  of  the  business  and  property, 
exclusive  of  the  franchises,  of  the  Commercial  Union  Telephone 
Company  and  of  the  Cohoes-Waterford  Home  Telephone  Cran- 
paay.  The  Cohoes-Waterford  Hc«ne  Teletphone  Company  had 
operated  as  a  competitor  of  the  respondent  in  the  city  of  Cohoes 
and  in  the  village  of  Waterford,  and  the  Cwnmercial  Union  Tele- 
phone Company  had  also  operated  as  a  WHnpetitor  in  the  city  of 
Watervliet  and  in  the  city  of  Troy.    Said  competition  appears  to 
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have  been  unprofitable,  and  after  the  aforesaid  purchase  of  the 
business  and  property  of  its  cranpetitors  tbe  respondent  instituted 
new  rates  uniform  throughout  all  of  the  territory  included  in  the 
eitiea  of  Troy,  GcAioea,  and  Watervliet,  and  the  village  of  Water- 
ford,  such  territory  being  treated  as  the  so  called  "  Troy  group," 
in  wbidi  id^tical  service  was  to  be  furnished  all  subscribers  at  the 
same  rates  wbicb  had  theretofore  obtained  in  the  aty  of  Troy. 
The  result  is  that  the  new  rates  for  Cohoes,  Watervliet,  and  Water- 
ford  are  not  only  substantially  higher  than  the  previous  rates  of 
the  respondent's  former  competitors  in  the  three  communities 
mentioned,  but  are  also  higher  tban  respondent's  own  rates  in  said 
OMnmunitiee  prior  to  Novranber  1,  1914.  The  following  three 
tables  show  the  businesg  and  residence  rates  in  the  Troy  group 
formerly  charged  by  tie  competitor  c(HnpanieB  and  by  the  New 
York  Telephone  Company  respectively,  and  the  rates  now  charged 
by  the  New  York  Telepbcme  Ccanpany. 

Tablb  I 

COMPETITOB   COMPANIBB 

Former  Satea  m  Troy  Group 

TroT  ud  WkUrfcird  WatwrBat 


Individual  line  . 

B»-         Ra.            Bum.         Do. 

48         33        45        30 

Boi.          Ra. 
40             30 

Fouivparty  line  . 

24     ....         24 

18 

Table  II 

Kbw  Yoek  Tei^bphoite  Cohpant 

Former  Bates  in  Troy  Ormtp 

Tro, 

""^^ 

SvtIm 

Individual .... 

fiiu.                Ra. 

60        .     36 

Bus.                lU. 

48            30 

Two-party  line  . 
Four-party  line  . 

48            30 

24 

42            24 
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Table  III 

New  Tobk  Tklepiionb  Compaht 

Present  Rates  in  Troy  Oroup 


Individual , 60  36 

Two-party  line '. 48  30 

Four-party  line 24 

Although  prafoundlj  conscious  of  "  a  bruised  soul  and  a 
trampled  spirit,"  the  complainants  offered  no  evidence  in  support 
of  their  contention  that  the  increase  in  rates  was  unjustifiable, 
but  predicted  their  case  entirely  upon  the  propositions  embraced 
in  their  formal  complaint:  first,  that  "until  competition  was 
swallowed  up  in  consolidation  "  all  of  the  companies  had  main- 
tained the  lower  rates,  which  latter  accordingly  must  have  been 
deemed  reasonable  and  proper ;  second,  that  in  other  communities 
of  suhstantiaUj  the  same  size  and  busineea  importance  as  those 
involved  in  the  complaints  herein  much  lower  rates  obtain  than 
those  now  c<»nplained  of ;  and  third,  that  rates  in  Cohoes,  Water- 
vliet,  and  Waterford  ou^t  to  he  less  than  in  Troy  for  the  reason 
that  fewer  calls  are  made  by  aubscribera  in  these  west-of-the-river 
communities  where  the  service  is  also  essentially  a  local  onei 

In  the  failure  of  evidence  on  the  part  of  the  complainanta,  the 
Commission  of  its  own  motion  instituted  an  investigation  of  the 
entire  subject  matter;  but  not  having  available  funda  and 
engineering  facilities  for  the  preparation  and  checking  of  an 
inventory  and  appraisal  of  the  respondent's  property  necessarily 
employed  in  the  service  under  examination,  directed  the  respond- 
ent to  supply  such  general  information  as  it  was  believed  would 
enable  a  proper  disposition  of  the  case.  Very  complete  informa- 
tion was  thereafter  and  from  time  to  time  presented  by  the  Hew 
York  Telephone  Company,  and  the  facts  and  figures  subjected  to 
careful  analysis  by  the  Conmiission's  experts  and  by  counsel  for 
complainants.  It  appeared  among  other  things  that  conduct  of 
the  telephone  business  under  the  competitive  conditions  which 
formerly  obtained  in  the  Troy  group  was  distinctly  unprofitable; 
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but  the  continued  ntointraiaQce,  in  Coboes  and  Waterford  at  least, 
of  the  then  existing  rates  in  the  face  of  an  admitted  bQeineas  loss 
is  explained  by  the  fact  that  such  inadequate  rates  were  the 
maximum  allowed  in  the  franchises  under  which  respondent's 
competitors  operated.  In  passing  it  may  properly  be  observed  that 
respondent  is  not  bound  by  any  such  franchise  rate  limitations, 
inasmuch  as  its  aforesaid  purchase  included  only  tangible  prop- 
erty and  busine^  asisets  exclusive  of  franchisee.  Lewis  v.  New 
York  Telephone  Co.,  unreported  decisiwi  of  the  Supreme  Court  in 
the  Fourth  Department,  and  determination  of  this  Commission 
Matter  of  Uie  Transfer  of  Property  and  Franchisea  by  Telephone 
Corporations  Organized  under  the  Transportation  Corporations 
Law,  II  P.  S.  C.  2d  Dist  676,  which  recognized  that  the  lAysical 
property  of  one  telephone  corporation  may  be  transferred  to  a 
similar  corporation  without  the  approval  of  the  Public  Service 
Commission.  Also  see  Wright  v.  Glen  Telephone  Co.,  112  App. 
Div.  74S. 

The  Commission's  investigation  further  disolofled  that  at  the 
time  of  the  consolidation  the  respondent  had  the  lead  in  the  num- 
ber of  stations  in  the  cities  of  Troy  and  Watervliet,  while  the 
Home  company  had  the  lead  in  the  city  of  Cohoes  and  in  Water- 
fovA.  In  the  whole  group  the  status  was  New  York  Telephone 
Company,  6,563  stations;  competitor  compauiee,  6,072  stations. 
Immediately  after  the  consolidation  the  total  number  of  stations 
within  the  group  was  reduced  to  11,234  by  the  removal  of  1,401 
duplicate  telephones ;  and  five  months  later  —  on  April  1,  1915  — 
the  aggr^ate  number  of  stations  had  been  still  further  reduced  to 
10,933.  The  net  result  to  respondent  in  stations  and  revenues  as 
of  April  I,  1915,  was  as  follows: 

Tabm  IV 

imttoM  RnmiM 

Troy  and  North  Troy Loss   149  Gain  »6,268 

Crfioes Loss     94  Gain  2,523 

Waterford Gain     86  Gain  1,789 

Watervliet Loss     94  Gain  2,324 

Loss    301     Gain  $n,904 

Brixm  Dept.  Kw.—  Vol.  S        IS 
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The  average  number  of  calls  per  New  York  TelepboiH 
pany  station  before  and  after  consolidation  was  as  follows: 

Table  V 

Troy 4.9 

Nortk  Troj 4.0 

Coboee 4.1 

Waterford 4.9 

Wat»pTliet 4.9 


6.5 
S.4 

5.8 
4.T 
5.4 


In  order  to  ascertain  the  facts  in  respect  of  complainants' 
allegations  that  use  of  the  telephone  in  the  throe  complaining 
communities  is  such  as  to  amount  almost  entirely  to  a  local  service, 
the  Commission,  at  a  later  stage  of  the  investigation,  required  the 
respondent  to  furnish  additional  traffic  date  based  upon  &  new 
count  of  messages,  from  which  the  use  of  the  service  by  each  sub- 
scribed in  the  entire  Troy  group  was  shown  in  elaborate  detail. 
FoUowing  is  a  summary  of  this  use  in  the  form  of  perccsltagee  of 
calls  between  the  several  subdivisions  of  the  group: 

Tabi,!  VI 


Tioy,  Bus 82.2 

Troy,  Ees 89.0 

N.  Troy,  Ens 46.91 

N.  Troy,  Eee 37.41 

Cohocs,  Bus 19 . 8  ~ 

Cohoes,  Bes 10.7 

Waterford,  Bns. . .  25.1 

Waterford,  Ees....  15.0 

Watervliet,  Bus...  45.8 

Watervliet,  Res...  32.2 


M.  Ttot 

6.6 
4.7 
40.5 
54.3 


3.4 
3.4 
6.7 
6.9 
4.0 
3.2 


Cohoa 
3.4 

1.8 
6.4 
3.7 
68.5 
78.9 


1.1 
.6 
2.4 
1.8 
4.7 
3.4 


21.3 


4.6 
4.0 


The  detail  of  traffic  study  shows  a  striking  variation  in  the 
number  of  calls  originating  by  subscribers  paying  the  same  rate 
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for  the  same  dass  c£  strrice;  ind  when  the  rate  paid  per  call  is 
computed  the  ineqnali^  bacomes  oepeeially  pronounced.  The 
couclmion  is  unavoidahlft  that  the  serrice  in  the  weet  side  com- 
mimitiee  can  not  be  termed  a  strictly  local  eervice. 

The  foregoing  brief  stnd;  leads  ns  to  a  consideration  of  the 
important  question  involved  in  this  case  as  embodied  in  the  com- 
plainants' second  and  third  propositions  above  recited,  namely, 
whether  the  communities  mentioned  are  so  dosdy  bound  together 
by  geographical  rations  and  in  business  and  social  interests  that 
for  the  porpose  of  telephone  rates  they  properly  should  be  con- 
sidered as  a  unit  Insisting  that  Buch  is  the  case,  respondent 
dedaree  that  the  increased  rates  in  Cohoes,  Watervliet,  and  Waters 
ford  in  fact  amounted  only  to  a  corrective  change,  doing  away  with 
a  discrimination  which  had  theretofore  existed  if  the  territory 
involved  properly  should  have  been  considered  as  included  in  & 
single  groiip;  becaose,  as  above  explained,  prior  to  Nov^nber  1, 
1914,  snbeCTibers  in  Waterford  and  in  the  two  citdee  named  had 
been  famished  with  the  identical  service  supplied  in  Troy  at  a 
lower  rate  than  obtained  in  the  last  mentioned  dty.  In  other 
words,  the  argument  is  that  under  former  conditions  there  were 
two  rates  diarged  for  the  same  service. 

The  area  comprised  in  t^e  so  called  Troy  group  ext^ids,  rou^y 
speaking,  six  miles  from  norUi  to  south  on  each  side  of  the  Hudson 
river,  witii  an  average  width  of  three  miles.  Troy  extends  prac- 
tically the  entire  length  of  the  area  on  the  east  side  of  the  river ; 
while  on  the  west  side  Watervliet  is  separated  from  Cohoes  only 
by  the  village  of  Qreen  Island  (which  is  included  in  the  local 
tdei^one  area) ,  and  Waterford  lies  directly  to  the  north  of  Cohoes. 
Each  of  the  four  communities  on  the  weet  side  of  the  river  is 
connected  with  Troy  by  a  bridge ;  and  there  is  intercommunication 
between  all  of  the  communities  in  the  group  by  both  steam  and 
electric  railroads. 

The  complainants  referred  to  a  number  of  ctsnmnnities  having 
populations  comparable  with  those  of  Cohoes,  Waterford,  and 
Watervliet,  and  in  which  existing  tde[^one  rates  are  considerably 
lower  than  those  now  complained  of.    It  is,  however,  to  be  observed 
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that  the  caaes  referred  to  are  of  cities  or  villagee  located  quite 
apart  from  other  populous  communities  and  served  aa  separate 
telef^one  exobangee  with  an  incidental  toll  charge  for  connection 
with  other  centers ;  whereas  in  this  case  there  is  free  connecticm 
with  all  the  exchanges  throughout  the  group  area.  The  population 
of  the  communities  which  make  up  the  so  called  Troy  group,  and 
the  number  of  telephone  stations  in  that  group  on  April  1,  1915, 
wore  as  follows : 


Troy 77,700  7,894 

Cohoea 25,090  1,311 

Waterford 3,830  423 

Waterviiet  (including  Green  Island) 20,700  1,305 


126,820         10,933 


And  it  thus  becomes  manifest  tha.t  service  and  rates  which 
obtain  in  detached  commimitiea  corresponding  respectively  in 
size  with  the  various  communities  now  under  consideration  are  not 
properly  comparable  with  the  services  and  rates  of  the  Troy  group 
taken  in  its  entirety.  A  telephone  service  area  more  nearly  com- 
parable with  that  of  the  Troy  group  is  the  one  which  includes  the 
cities  of  Albany  and  Eensselaer,  with  a  combined  populati(Hi  of 
112,000  and  a  developm^it  of  19,193  stations.  Prevailing  rates 
in  this  Albany  group  are  identical  with  those  now  in  effect  in  the 
Troy  group. 

In  view  of  the  foregoing  —  and  because  apparently  the  time  is 
not  ripe  for  the  measured  rate  service  hereinafter  referred  to  — 
a  careful  study  of  the  traffic  involved  in  connection  with  the  his- 
tory of  telephone  growth,  development,  and  use  in  the  various 
communities  which  make  up  the  Troy  group,  indicates  such  an 
interrdation  of  the  various  units  as,  in  our  opinion,  justifies  the 
business  policy  of  respondent  in  establishing  a  unified  service 
under  a  flat  rate  schedule  for  the  entire  area.  Of  course,  the  estab- 
lishment of  a  flat  rate  under  community  conditions  and  relations 
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Buch  as  here  exist  alvays  and  inevitably  occafiions  a  chaise  that 
the  small  user  pays  for  the  service  of  the  large  user.  The  situation 
at  band  presents  a  miniature  of  that  which  gave  riae  to  the  Kew 
York  city  rate  case  recently  dicided  by  this  Commission  (see 
Ninth  Annual  Report,  P.  S.  C,  2d  Dist.,  N.  Y.,  Vol.  I,  p.  218, 
case  No.  4089 :  InveeligatioQ  of  Bates  and  Charges  for  Service 
Eendered  by  the  New  York  Telephone  Company  within  tht  City 
of  New  York),  and  it  is  to  be  noted  generally  that  under  the  flat 
rate  sdiedules  now  prevailing  in  the  larger  up-State  communities 
the  rates  appear  to  be  less  favorable  for  Ae  small  user  than  under 
the  measured  rate  schedule  prescribed  for  and  now  current  in  the 
greater  city.  For  this  reaaon,  and  as  possible  means  of  affording 
relief  to  at  least  a  substantial  contingent  among  the  oomplain- 
anta  —  the  distinctively  "  small  users  "  —  the  Commission  called 
upon  respondent  to  prepare  and  submit  a  tentative  measured  rate 
schedule  as  a  possible  substitute  for  the  uniform  flat  rate  tariffs 
which  control  throughout  the  Troy  group.  In  fulfilling  this 
requir^nent  the  corporation  seems  to  have  endeavored  honestly  to 
meet  the  views  of  the  Commission ;  and  the  resulting  schedule  has 
received  a  most  careful  examination  —  from  the  standpoint  as  well 
of  the  respondent  in  respect  of  that  part  of  the  problem  in  which 
is  involved  a  fair  and  proper  return  to  the  enterprise,  as  of  the 
public  in  its  natural  and  proper  concern  for  the  least  possible 
inequality  in  the  burden  upon  the  user.  Indeed  it  has  been  almost 
entirely  because  of  the  Commission's  anxiety  to  thoroughly  explore 
the  possibility  of  a  satisfactory  disposition  of  this  case  imder  what 
might  prove  a  convincing  demonstration  of  the  measured  rate 
system  that  the  matter  was  kept  open  for  several  months  following 
the  actual  closing  of  testimony  in  the  late  auttman ;  by  consent  of 
the  parties  the  hearings  having  been  adjourned  at  the  call  of  the 
Commissioner  in  charge  with  the  express  purpose  of  affording 
ample  opportunity  both  to  thoroughly  investigate  this  particular 
I^ase  of  the  subject  and  to  test  the  sentiment  of  those  most  par- 
tioulaxly  concerned  therein.  But,  although  there  are  substantial 
reasons  for  belief  that  a  measured  schedule  may  in  time  be 
accepted  aa  the  ideal  method  in  such  cases  —  or  at  least  as  tJie  only 
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(XHuisteDt  and  equitable  telephone  rate  basis  thus  far  derised  — 
its  general  inauguration  must  await  further  developmeot  of  what 
might  be  called  the  i^iilosophy  of  telei^one  eerrice,  with  a  corre- 
sponding eulightenmeDt  of  Qie  public  and  the  disclosure  of  a 
measurable  degree  of  willingness  on  its  part  to  accept  that  whic^ 
promises  a  nearer  approach  to  abfltraot  justice  in  the  apportionment 
of  chaises  for  telephone  service  than  has  thus  far  been  accom- 
pliahed.  In  any  event,  this  particular  case  not  only  fails  to  dis- 
close sufficient  grounds  for  adopting  the  measured  rate  in  the  face 
of  the  strenuous  objections  interposed  by  interested  subscribers, 
but  there  would  be  questionable  propriety  in  selecting  this  com- 
munity center  for  its  adoption  until  its  merit  and  fitness  shall 
have  been  tested  and  approved  in  somewhat  la^r  and  more 
important  areas. 

■CtHisideration  has  also  been  given  to  the  possibility  of  meeting 
the  situation  by  separate  community  fiat  rates  lower  than  the  rates 
fijxed  for  Troy,  with  an  added  toll  chai^  of  fiye  cents  between 
the  various  unite,  perhaps  with  the  option  of  a  general  message 
rate  schedule  for  the  entire  group.  The  objection  of  the  com- 
plainant communities  to  such  an  arrangement  will  become  readily 
apparent  by  reference  to  the  above  recited  summary  of  telephone 
use  in  the  several  groups  (Table  VI),  fnHn  which  it  appears  that 
in  the  case  of  Troy  subscribers  not  over  10  to  11  per  cent  of  the 
total  calls  would  be  subject  to  such  a  toll  <^arge;  while  elsewhere 
in  the  group  the  percentage  of  calls  subject  to  the  toll  would  be 
respectively  Cohoes,  27  per  cent;  Waterford,  48  per  cent;  and 
Watervliet,  50  per  cent. 

The  dispositim  of  &e  case  to  which  we  have  felt  compelled  is 
necessarily  based  upon  the  assumption  that  the  operating  revenue 
of  respondent  in  the  Troy  group  does  not  result  in  an  excessive 
return  upon  the  properly  capitalized  inyestment  of  the  corpora- 
tion as  represented  and  used  in  that  area.  As  previously  explained, 
a  precise  inventory  and  appraisal  has  not  been  made  because  of 
the  impracticability  of  so  doing  under  the  circumstances.  But 
there  is  evidence  in  the  case  not  only  that  operation  before  the 
so  called  consolidation  was  to  an  extent  unprofitable  but  that 
respondent's  noncompetitive  operation  under  existing  rates  has 
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also  resulted  in  a  loss  in  each  separate  unit  of  the  combined  area. 

Such  estimated  operating  loss  as  of  Apnl  1,  1915,  is  as  follows: 

Tablb  VII 

Troy  and  North  Troy $2,738  75 

Cohoea 818  65 

Wftterforf 2,770  04 

Watervliet 4,125  26 


$10,452  70 


Seopondent  asserts  that  in  a  proper  derdopment  of  the  con- 
solidated enterprise  more  than  half  a  million  dollars  has  been 
prc^i^ly  expended  for  essential  improvements  throughout  the  area 
comprised  in  the  Troy  group.  From  ita  general  knowledge  of 
the  amonnt  and  value  of  property  required  for  adequate  telephone 
serrice  in  a  bnsinesB  area  lite  that  tinder  consideration,  the  Com- 
missicoi  has  been  able  to  cbeek  witli  reasonable  assurance  the  state- 
ment of  revenue  and  espensee  presented  by  tbe  reepondemt  as  the 
basis  of  the  operating  loss  above  set  forth.  In  the  absence  of 
proof  to  the  contrary  it  accordingly  is  presumed  that  under  exist- 
ing conditions  results  of  operation  are  not  such  as  to  warrant 
either  a  lowering  of  the  existing  rates  or  the  adoption  of  another 
form  of  schedule  which  wonld  probably  result  in  a  material 
decrease  of  earnings;  and  these  condnsions  bear  out  Qie  view  of 
tlie  Commission's  expert,  that  having  regard  to  all  the  circum- 
stances, ourrent  rates  in  tiie  Troy  group  considered  as  a  unit  are 
not  unreasonable  and  compare  fav<>rably  witii  charges  for  similar 
service  at  points  of  lilce  population  and  development. 

The  complaints  herein  should  be  diimissed. 

An  oimctir. 
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In  the  Matter  of  the  Petition  of  die  Six-teb  Obeek  Electric 
CoMPAHY,  under  Section  69  of  the  Public  Service  Commisaions 
Law,  for  Authority  to  Execute  a  Mortgage  for  $150,000  and 
to  issue  now  $30,800  in  5  per  cent  Torty-jear  Gold  Bonds  to 
be  Secured  by  Said  Mortgage 

Caae  No.  5304 

(Public  Service  Commi salon,  Second  District,  April  29,  1919) 

Amplication  of  an  electric  company  fot  leave  to  execute  a  mortgage  and  to 
inoe  boodi  upon  the  BeGiirity  of  sncfa  moTtgage. 

The  original  petition  herein  was  Aled  November  26,  19IG,  h;  the 
Silver  Creek  Electric  Company  and,  on  February  16,  1915,  the  report 
of  the  division  of  capitalization  was  made.  The  report  of  tbe  electrical 
engineer  wee  flied  under  date  of  March  2,  191B,  and  Bubeequeotlj  the 
proposed  form  of  mortgage  was  filed  and  the  final  report  of  the  division 
of  capitalization,  dated  April  6,  1916,  and  amended  April  24,  1916,  was 
also  flied  and  the  company's  anewer  to  the  flual  report  was  aubmitted 
under  date  of  April  19,  1916.  Petitionei'a  application  wae  for  leave  to 
iasne  a  deed  of  trust  upon  all  its  plant  and  property  to  Becure  an  issue 
of  first  mortgage  forty-year  gold  bonds  to  bear  interest  at  5  per  cent 
to  the  aggregate  amount  of  $160,000  face  value. 

Bt  the  Oomuissign. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows: 

1.  That  the  proposed  journal  entries  contained  in  the  final 
report  of  the  division  of  capitalization  in  this  proceeding  aa 
amended  April  24,  1916,  which  on  April  25,  1916,  was  sent  to 
the  company,  such  entries  being  listed  in  Schedule  IV,  pages  9 
to  13  inclusive  thereof,  shall  be  entered  upon  the  hooks  of  the 

■Silver  Creek  Electric  Company,  and  that  within  thirty  days  of 
the  service  of  this  order  verified  proof  shall  be  submitted  to  this 
Commission  that  such  entries  have  been  made. 

2.  That  the  Silver  Creek  Electric  Company  is  hereby  author- 
ized, pursuant  to  the  provisions  of  section  69  of  the  Public  Service 
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Commiseitma  Law,  to  execute  and  deliver  to  The  Fidelity  Trust 
Company  of  Buffalo,  a  corporation  oi^anized  and  existing  under 
the  laws  of  the  State  of  New  York,  a  certain  indenture,  deed  of 
trust  or  mortgage  upon  all  its  plant  and  property  to  secure  an 
issue  of  first  mortgage  forty-year  gold  bonds  bearing  interest  at 
the  rata  of  5  per  cent  per  annum,  to  the  aggr^ate  amount  of 
$150,000  face  value,  a  copy  of  which  mortgage  has  been  filed  with 
this  Commission  herein,  and  that  the  form  of  such  indenture  so 
filed  is  hereby  approved,  provided  that  said  company  shall  have  no 
right  or  authority  to  issue  any  bonds  pursuant  to  the  terms  of 
said  mortgage  except  as  herein  or  hereafter  authorized  by  this 
Commission. 

3.  That  npon  the  execution  and  the  delivery  of  said  indenture 
BO  authorized  there  shall  be  filed  with  this  Commission  a  copy  of 
it  in  the  form  in  whici  it  was  executed  and  delivered  together 
with  an  affidavit  by  the  president  or  other  executive  officer  of  the 
company,  stating  that  the  indenture  as  executed  and  delivered  is 
the  same  as  that  herein  approved  by  the  Commission. 

4.  That  the  Silver  Creek  Electric  Company  is  hereby  author- 
ized, pursuant  to  the  provisions  of  section  69  of  the  Public  Service 
Commissions  Law,  to  issue  $29,000  face  value  of  its  5  per  cent 
forty-year  first  mortgage  gold  bonds  under  the  aforesaid  mortgage. 

5.  That  said  bonds  of  the  total  face  value  of  $29,000  shall  he 
sold  for  not  less  than  80  per  cent  of  their  face  value  and  accrued 
interest  to  give  net  proceeds  of  $23,200. 

6.  That  said  bonds  of  the  face  value  of  $29,000  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $23,200.00  shall  bo  used 
solely  and  exclusively  for  the  following  purposes: 

(a)  To  refund  an  outstanding  mortgage 

dated  June  27,  1905,  held  by  the 
First  National  Bank  of  Silver 
Creek,  due  December  19,  1915.    $2,000  00 

(b)  To  dischai^  bills  payable  outstand- 

ing at  December  31,  1915,  ortheir 

renewals 10,300  00 
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(o)   To  discharge  aecountB  payable  oat- 

Btanding  at  December  31,  1915..    $3,614  06 

(d)  For  working  capital 4,000  00 

(e)  For  reoi^auization  expenses 3,200  00 

$23,114  06 


ExoesB $85  98 


in  go  far  as  the  same  maj  be  applicable  provided : 

1.  That  aucli  working  capital  ehall  not  be  disbursed  by  audi 
company  for  purposes  properly  chai^eable  to  income,  but  shall  be 
retained  to  liable  the  company  to  carry  its  accounts  receivable  and 
to  provide  a  sufficient  amount  of  materials  and  supplies  to  eco- 
nomically transact  its  business. 

2.  That  of  the  bond  proceeds  hermn  allowed  for  reorganization 
expenses  as  set  forth  in  subdiviaian  (e)  hereof  all  chaises  for  legal 
services  in  excess  of  $1,000  shall  be  ohai^;ed  to  tiie  aooonnt 
"  unamortized  debt  discount  and  expense." 

7.  That  if  the  said  bonds  of  a  total  face  value  of  $29,000  herein 
authorized  shall  be  sold  at  such  price  as  will  enable  the  cmnpany 
to  realize  net  proceeds  of  more  than  $23,114.05  no  portion  of.  the 
proceeds  of  such  sale  in  excess  of  die  last  aforesaid  sum  shall  be 
used  for  any  purpose  without  an  express  order  of  the  Commission. 

8.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Silver  Creek  Electric 
Company  unless  any  such  pledge  or  hypothecation  shall  have  been 
expressly  approved  and  authorized  by  this  CcHiunission. 

9.  That  the  Silver  Creek  Electric  Company  shall  for  each  six 
months'  period  ending  Jane  thirtieth  and  December  thirty-first, 
file  not  more  than  thirty  days  from  the  end  of  sucli  period  a  veri- 
fied report  showing, 

(a)  What  bonds  have  been  sold  or  otherwise  disposed  (rf  during 
such  period  in  accordance  with  the  authority  contained  herein, 
and  the  date  of  auc^  sale  or  disposition ; 

(b)  To  whom  such  bonds  were  sold; 

(o)  What  proceeds  were  realized  from  such  sale ; 
(d)  Any  othra  terms  and  conditions  of  sudi  sale; 
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(e)  The  amotuit  expended  in  reasonaMe  detail  of  the  proceeds 
for  each  of  the  puipoaes  specified  herein  during  such  periods,  iind 
stating  to  what  account  or  accounts  such  expenditures  have  been 
chained. 

Such  r^Mrte  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  aold  or  disposed  of  and  the  proceeds  expended  in 
accordance  vith  the  authority  contained  herein,  and  if  during  anj 
period  no  bonds  were  aold  or  disposed  of  or  proceeds  thereof 
expended  the  report  shall  set  forth  such  fact 

10.  That  the  Silver  Creek  Electric  Company  shall  each  year 
charge  "  other  contractual  deductions  from  income "  and  credit 
"  unamortized  replaeanent  suspense"  with  an  amount  representing 
its  net  corporate  income  for  eat^  year  until  the  latter  account 
^all  have  been  completely  amortized. 

11.  It  is  neverthdess  expressly  provided  that  in  all  respects 
other  than  as  directed  in  ordering  clause  No.  1  hereof,  this  order 
iiball  not  be  effective,  and  particularly  that  no  bonds  shall  be 
issued  or  sold  hereunder  by  the  applicant,  nor  shall  the  issue  or 
sale  of  any  sack  bonds  be  deemed  to  have  been  approved  and 
authorized  by  this  Commission  unless  and  until  compliance  with 
the  requirements  of  ordering  clause  No.  1  of  this  order  shall  have 
been  made,    reported   to   and   approved   as  sufficient   by   this 


12.  That  the  authoritjr  contained  in  this  order  to  issue  bonds 
is  upon  tlie  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  Ln  good  faith  with  the  provisions  hereof  and 
before  any  bonds  are  issued  pursuant  hereto  and  within  thirty 
days  of  the  service  hereof,  the  said  company  shall  file  with  the 
Commission  a  satisfactory  verified  stipulation  duly  authorized  by 
its  board  of  directors  accepting  this  order  with  all  its  terms  and 
conditions,  and  such  order  shall  be  void  and  ot  no  force  or  effect 
until  sudi  stipulation  shall  have  been  filed  as  required  herein. 

Hnally,  it  is  determined  and  stated,  That  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  bonds 
her^  authorized  is  reastmably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income. 
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Tu  the  Matter  of  the  Joint  Petition  of  Miaqaba,  Lockfosi  add 
Ontario  Powbb  Compant  and  Salmoh  Riveb  Power  Com- 
pany, under  Section  70  of  the  Public  Service  ConuniasionB 
Law,  for  Consent  to  Sell  to  the  Last  Named  Company  of  the 
Lyons  Power  Plant  and  Property  and  for  Consent  to  the  Lease 
(after  the  sale)  of  said  Property  from  the  Laet  Named  Com- 
pany to  the  Pirst  Named  Company ;  also,  imder  Section  70  for 
Consent  to  the  First  Named  Company  to  Acquire  Capital  Stock 
of  the  Last  Named  Company ;  also,  Singly,  by  the  Salmon  River 
Power  Company,  under  Section  69  of  the  Public  Service  Com- 
missions Law,  for  Authority  to  Issue  Conomon  Capital  Stock, 
Mortgage  Bonds  and  Notes 

Case  No.  5474 

(Pablte  Serrloe  Ommiiraion,  Second  Diitrlct,  April  S6,  191S) 

4pplicatioii  of  «lMtilc  power  comptur  for  leave  to  sen  certain  ■haiea  of  the 
ca^tal  itock  of  another  similar  eotapttnj  owned  bf  It  to  a  third  com- 
pany. 

P«rmiMion  granted  to  the  Salmon  River  Power  Company,  under  eee- 
tion  60  of  the  Public  SoTvice  CommiiBious  Law,  to  isBue  $987^00  fece 
value  of  ita  6  per  cent  forty-year  firit  mortgage  gold  bonds  under  an 
indenture  o(  October  6,  1B12,  given  to  the  Columbia  Knickerbocker 
Trust  Company,  now  the  Columbia  Trust  Company,  as  truatee,  to  Recore 
an  authorized  issue  of  a  total  face  value  of  t5,000,000  —  purposeB  for 
whioh  bonds  are  to  be  usued  and  restrictions  —  permission  granted  tor 
the  purchase  of  the  shares  of  capital  stock  of  the  Lyons  Power  Company 
from  the  Niagara,  Lockport  and  Ontario  Power  Company  by  the  Salmon 
River  Power  Company. 

Bt  thb  CoMMiasiON. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows: 

1.  That  the  Salmon  River  Power  Company  is  herrf>y  author- 
ized, pursuant  to  the  provisions  of  section  69  of  the  Public  Service 
Commissions  Law,  to  issue  $987,500  face  value  of  its  5  per  cent 
forty-year  first  mortgage  gold  bonds,  under  a  certain  indenture 
dated  October  5,  1912,  given  to  the   Columbia-Knickerbocker 
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Troflt  Company  (now  the  Columbia  Trust  Company),  as  trustee, 
to  secure  an  authorized  issue  of  a  total  face  value  of  $5,000,000. 

2.  That  the  Salmon  Eiver  Power  Company  is 
hereby  authorized,  pursuant  to  the  proviaions  of  sec- 
tion 69  of  the  Public  Service  Commisaions  Law,  to 
issue  $195,600  par  value  of  its  ctnnmon  capital 
stock,  whidi  shall  be  sold  at  a  price  not  leas  than  the 

par  value  thereof  to  give  net  proceeds  of $195,600  00 

3.  That  the  Salmon  Kiver  Power  Company  is 
hereby  authorized,  pursuant  to  the  provisions  of  sec- 
tion 69  of  the  Pnblic  Service  Commissions  Law,  to 
issue  $62,300  face  value  of  its  two-year  6  per  cent 
unsecured  notes,  which  shall  be  sold  at  a  price  not 
lees  tJian  the  face  value  thereof,  to  give  net  proceeds 

of 62,800  00 

4.  That  said  bonds  of  the  total  face  value  of 
$987,500  shall  be  sold  for  not  less  than  85  per  oeot 
of  their  face  value  and  accrued  interest,  to  give  net 

proceeds  of 889,375  00 

6.  That  said  securitiee  of  the  total  par  and  face 
value  of  $1,245,400  so  authorized  or  the  proceeds 

thereof  to  the  amount  of $1,097,275  00 

shall  be  used  solely  and  exclusively  for  the  follow- 
ing purposes: 

(a)  For  the  purchase  from  tbe 
Niagara,  Lockport  and  Ontario 
Power  Company  of  all  its  right, 
title  and  interest  in  the  Lyons  power 
plant  and  property  as  set  forth  in 
agreement  dated  November  11, 1912, 
between  that  company  and  the  l&3ch- 
ester,  Syracuse  and  Eastern  Railroad 
Compai^  et  al.,  a  copy  of  which 
agreement  is  attached  to  the  original 
petition  herein  as  Exhibit  "A",  in- 
cluding certain  additions,  improve- 
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ments  and  betterments  to  ssid  plant 
and  property  made  }ry  the  Niagara, 
Lockport  and  Ontario  Power  Uom- 
panj,  less  depreciation  of  $13,731.08 
recognized  by  said  company,  as  de- 
scribed in  Exhibit  "  B  "  attached  to 

tlie  original  petition $169,907  47 

Leae  additional  depreciation  to 
April  1,  1916 42,000  00 

$117,907  47 

(b)  To  pay  to  the  successors  of 
the  Rochester,  Syracuse  and  East- 
ern Eailroad  Company  the  balance 
which  atill  remains  unpaid  on  ac- 
count of  purchase  price  of  the  afore- 
said property 495,000  00 

612,907  47 

(c)  Tor  further  additions  to  said 
Lyons  power  plant  and  property  in 
connection  with  the  installation  of  a 
10,000-kilowatt  turbo-generator  with 
boilers  and  otheo*  necessary  accesso- 
ries as  detailed  in  Eidiibit  "  O  "  of 
tlie  original  petition  herein  oi  fol- 
lows: 

1.  Euildings  for  hous- 
ing  turbo-generator  . . .  $64,460  00 

2.  Cost  installed  of 
10,000  kilowatt  steam 
turbines 90,200  00 

3.  Cost   installed   of 

12,500  KVA  generators.    55,000  00 

4.  Electrical  equip- 
ment incidental  to  in- 
stallation of  turbo-gen- 
erator      80,416  00 
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6.  Boilers  and  flcoes- 
soriee $187,496  00 

6.  Misoellaneoas 
equipment 12,864  00 

7.  Installaticm  of  two 
meclumical  stokers  for 
2  StfO  horse-power  Heine 

boilers 8,600  00 

8.  Bngineeriug  and 
superintendence 26,426  00 

0.  Interest  durinjf  con- 

stroctiou 9,000  00 

10.  Law  espenditures.      6,000  00 

$484,360  00 

$1,097,267  47 

Excew $7  53 


in  so  far  as  the  same  may  be  applicable  provided : 

(1)  That  said  securities  or  their  proceeds  shall  be  applied  on 
such  nenr  ctmatmctiou  summarized  in  subdivision  (o)  hereof  railj 
in  so  far  as  the  same  is  a  real  in<»-ease  in  the  fixed  capital  of  the 
petitioner  and  not  a  replacement  of  any  part  of  such  fixed  capital 
or  subatitntioE  for  wasted  capital  or  other  loss  properly  chargeable 
to  incMne  in  accordance  with  the  definitions  contained  in  the  uni- 
form system  of  accounts  for  electrical  corporationB  adopted  by  this 


(2)  That  tiiere  shall  not  be  expended  for  such  porpose  a  sum 
in  excess  of  the  amount  set  opposite  such  purposa 

(3)  That  there  shall  be  no  charges  to  fixed  capital  on  accoont 
of  services  or  engineering  in  connection  widi  such  construction 
except  in  so  far  as  the  same  shall  not  be  performed  by  the  r^ular 
employees  and  officers  of  the  oompeny,  or  by  such  officers  and 
employees  who  have  been  especially  assigned  to  such  oonstmction 

(4)  That  if  there  shall  be  required  for  any  of  the  aforesaid 
purposes,  subject  to  the  limitations  herein  contained,  a  sum  lees 
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than  the  amount  set  opposite  thereto,  do  portion  of  said  amount 
over  the  actual  cost  thereof  so  required  shall  be  used  for  any  pur- 
pose without  the  further  order  of  this  Commission. 

(6)  That  the  unit  prices  contained  in  Exhibit  "0"  of  the 
petition  are  not  intended  to  be  and  must  not  be  construed  by  the 
petitioner  as  having  been  determined  upon  by  the  Commission  as 
the  actual  cost  of  property  and  work  to  be  acquired  and  done  and 
thus  properly  chargeable  to  fixed  capital,  but  are  iutcndcd  and 
shall  be  construed  only  to  be  a  present  estimate  of  the  probable 
cost  of  such  property  and  work,  the  actual  cost  of  which  must  be 
actual  expenditures  made  ae  defined  by  the  Commission's  uniform 
system  of  accounts  for  electrical  corporations. 

6.  That  if  the  said  securities  of  the  total  par  and  face  value  of 
$1,245,400  herein  authorized  shall  be  sold  at  such  price  as  will 
enable  the  company  to  realize  net  proceeds  of  more  than 
$1,097,275,  no  portion  of  the  proceeds  of  such  sale  in  excess  of  the 
last  aforesaid  sum  ^all  be  used  for  any  purpose  without  the 
further  order  of  this  Commission. 

7.  That  none  of  the  said  bonds  or  notes  herein  authorized  shall 
be  hypothecated  or  pledged  as  collateral  by  the  Salmon  River 
Power  Company  unless  any  such  pledge  or  hypothecation  shall 
have  been  expressly  approved  and  authorized  by  this  Commission. 

8.  That  the  Salmon  itiver  Power  Company  shall  for  each  six 
months'  period  ending  June  thirtieth  and  December  thirty-first, 
file  not  more  than  thirty  days  from  the  end  of  such  period  a  veri- 
fied report  showing : 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein  and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  securities  were  sold. 

(c)  What  proceeds  were  realized  from  such  sale, 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  With  respect  to  subdivisions  (a)  and  (b)  inclusive  of 
ordering  clause  No.  5  herein,  there  shall  be  shown  the  amount 
expended  in  reasonable  detail  of  the  proceeds  for  the  purposes 
specified  therein  during  such  period  and  stating  to  what  account 
or  accounts  guch  expenditures  have  been  charged. 
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(f)  With  respect  to  Bubdiviflion  (c)  of  ordering  dause  No.  5 
herein  sbRll  be  shown : 

(1)  In  detail  the  amonnt  expended  during  such  period  of  the 
proceedft  of  the  bonds  herein  authorized,  and  to  what  account  or 
accounts  the  tmiform  system  of  aocoimtB  for  electrical  corporations 
ihe  ezpendituree  for  such  purposes  have  been  charged,  giving  all 
details  of  any  credits  to  fixed  capital  in  connection  with  such 

(2)  A  summary  of  the  expenditures  for  such  purposes  during 
the  period  covered  by  the  report 

(3)  A  summary  showing  the  distribution  by  accounts  provided 
in  the  uniform  system  of  accounts  of  the  expenditures  during 
such  period. 

In  reporting  under  sections  (2)  and  (3)  of  subdivision  (f)  of 
this  clause  there  shall  be  further  shown  the  ^penditures  of  the 
proceeds  of  the  securities  herein  authorized  to  the  beginning  of 
the  period  reported  on  and  a  total  showing  audi  expenditures  to 
the  end  of  the  period,  tc^ber  with  a  statement  of  the  balances  in 
the  fixed  capital  accounts  ss  of  the  beginning  and  ending  of  such 
pa>iod. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securities 
shall  have  been  sold  or  disposed  of  and  the  proceeds  thereof 
accounted  for  in  accordance  with  the  authority  contained  herein, 
and  if  during  any  period  no  securities  were  sold  or  disposed  of  or 
proceeds  expended,  the  report  shall  set  forth  such  fact. 

9.  That  the  Salmon  River  Power  Company  shall  charge  to  the 
prescribed  fixed  capital  accounts  under  the  uniform  system  of 
aocounts  for  electrical  corporations  the  actual  cost  to  it  of  the 
Lyons  plant  and  property  herein  authorized  to  be  purchased,  which 
cost  ehall  be  its  depreciated  value  of  $612,907.47,  and  that  the 
company  shall  file  within  Ihirty  days  after  the  acquisition  of  such 
property  a  detailed  verified  report  showing  the  allocati(m  to  sudi 
prescribed  accoimts  of  this  total  amount,  wfaidi  aUocation  shall  be 
subject  to  the  approval  of  this  Commission. 

10.  T  jat,  pursuant  to  tlie  provisions  of  section  70  of  the  Public 
Serrioe  Cmnmissions  Law,  the  consent  of  tbie  Commission  is 
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hereby  given  that  the  Niagara.  Lockport  and  Oiitario  Power  Com- 
pany may  transfer  all  ita  right,  title  and  interest  in  the  Lyons 
power  plant  and  property,  as  described  in  a  certain  contract 
attached  to  the  petition  herein  as  Exhibit  "A,"  to  the  Salmon  River 
Power  Oompany,  and  the  Salmon  River  Power  Company  ia 
hereby  authorized  to  acquire  such  right,  title  and  interest  in  the 
Lyons  power  plant  and  property  as  described  in  said  contract,  and 
that  the  form  of  such  contract  is  hereby  approved. 

11.  That  the  Niagara,  Loekport  and  Ontario  Power  Company 
is  hereby  authorized,  pursnant  to  the  provisions  of  section  70  of 
the  Public  Service  Commissions  Law,  to  acquire  1,956  shares  each 
of  $100  par  value,  aggregating  a  total  par  value  of  $195,600  of 
the  common  capital  stock  of  the  Salmon  River  Power  Company 
herein  authorized  to  be  issued. 

12.  That  the  permission  and  approval  of  this  Commission  be 
and  the  same  are  hereby  given  to  the  Niagara,  Loekport  and 
Ontario  Power  Company  to  guarantee  the  punctual  payment  of 
the  principal  and  interest  of  the  entire  amount  of  first  mortgage 
bonds  of  the  Salmon  River  Power  Company  herein  authorized, 
and  this  Commission  hereby  ratifies  and  approves  the  guaranty  by 
said  Niagara,  Loekport  and  Ontario  Power  Company  of  the 
punctual  payment  of  the  principal  and  interest  on  the  bonds  of 
the  Salmon  River  Power  Company  and  its  predecessor,  the  Oswego 
County  Light  and  Power  Company,  heretofore  issued,  pursuant  to 
the  authority  of  this  Commission  as  set  forth  in  the  following 
order: 

Case  No.  800.  Order  dated  May  27,  1909,  authorized  the 
Oswego  County  Light  and  Power  Company  to  issue  $2,353,000 
face  value  of  its  5  per  cent  fifty-year  mortgage  coupon  bonds. 

Case  No.  3393.  Order  dated  January  29,  1913,  authorized  the 
Salmon  River  Power  Company  to  issue  $862,000  face  value  of 
its  5  per  cent  forty-year  first  mortgage  gold  bonds. 

Case  No.  43S7.  Order  dated  July  29,  1914,  as  amended  on 
January  20,  1916,  authorized  the  Salmon  River  Power  Company 
to  issue  $110,000  5  per  cent  forty-year  first  mortgage  gold  bonds. 

13.  That  the  authority  contained  in  this  order  to  issue  securi- 
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ties  is  upon  the  express  condition  that  the  petitioners  accept  and 
agree  to  comply  in  good  faith  with  liie  provisions  hereof,  and 
before  any  securities  are  issued  pursuant  hereto  and  within  thirty 
days  of  liie  service  hereof  the  said  companies  shall  file  with  this 
Commiasion  satisfactory  verified  stipulation,  duly  authorized  by 
their  boards  o£  directors,  accepting  this  order  with  all  its  terms 
and  conditions  and  such  order  diall  be  void  and  of  no  force  or 
effect  until  such  stipulations  shall  have  been  filed  as  required 
herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  this 
Commission  the  money  to  he  procured  by  the  issue  of  said  securi- 
ties herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order,  and  that  such  purposes  are  not  in  whole 
or  in  part  reasonably  chai^ahle  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Petition  of  the  Long  Brahch  Gas  Compant, 
Inc.,  under  Section  69  of  the  Public  Service  Commissions  Law, 
for  Authority  to  Issue  Capital  Stock,  a  Mortgage  and  Mortgage 
Bonds 

Case  No.  5083 

(Public  Service  ConunUsion,  Second  District,  April  2S,  1916) 

Aothority  Kru>t«d  to  the  Loii(  Beach  Gas  Company,  Inc.,  to  iaaoe  to  the 
Bmpite  Trnat  Companr,  m  trnstM,  a  mottsage  upon  ita  plant  and 
pTopeity. 

The  petitioner.  Long  Beach  Gas  Companjr,  Inc.,  aaked  permission  to 
issue  to  the  Empire  Trust  Company,  as  trustee,  a  deed  of  trust  or 
mortgage  to  secure  au  issue  of  first  mortgage  forty-year  sinking  fund 
gold  (.'oupon  bonds  at  5  per  cent  per  annum  In  the  aggregate  amount 
□f  £5,000,000  face  value  —  purposes  for  wliich  the  funds  thus  secured 
are  to  be  devoted  and  restrictions  upon  the  issue  of  the  said  wcurlUea 
stated.     Supplemental  order. 

Petition  filed  July  22,  1915. 
Hearing  held  July  23,  1915. 
Order  entered  August  4,  1915. 
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Certified  copy  of  articlee  of  inooiporation  filed  September  1, 
1915. 

Report  of  gas  engineer  dated  September  2, 1915. 
HearingB  beJd  December  21  and  29,  1915. 
Proposed  form  of  mortgage  filed  December  4,  1915. 
Amended  petition  filed  January  13,  1916. 
Hearing  bdd  March  31,  1916. 

By  THa  CoMMisBioN. —  Now,  therefore,  upon  the  foregoing 
record,  ord^^  as  follows : 

1.  That  the  Long  Beach  Gaa  Company,  Inc.,  ia  hereby  author^ 
ized,  pursuant  to  the  provisions  of  section  69  of  the  Public  Service 
Commiseions  Law,  to  execute  and  deliver  to  the  Empire  Trust 
Company,  as  trustee,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  New  York,  a  certain  indenture,  deed  of 
trust  or  mortgage  upon  all  its  plant  and  property,  dated  the  Ist 
day  of  January,  1916,  to  secure  an  issue  of  first  mortgage  forty- 
year  sinking  fund  gold  coupon  bonds,  bearing  interest  at  the  rate 
of  5  per  cent,  payable  semi-annually  on  the  first  day  of  July  and 
January  in  each  year  to  the  aggregate  amount  of  $5,000,000  face 
value,  a  copy  of  ■which  indenture  haa  been  filed  with  this  Com- 
mission herein,  and  that  the  form  of  such  indenture  so  filed  is 
hereby  approved,  provided  that  said  company  shall  have  no  right  or 
authority  to  issue  any  bonds  pursuant  to  the  terms  of  said  mort- 
gage except  as  herein  or  hereafter  authorized  by  this  Commission. 

2.  That  upon  the  execution  and  delivery  of  said  indenture  so 
authorized  there  shall  be  filed  with  this  Coramiasion  a  copy  of  it 
in  the  form  in  which  it  was  executed  and  delivered,  together  with 
an  affidavit  by  the  president  or  other  executive  officer  of  the  com- 
pany, stating  that  the  indenture  as  executed  and  delivered  is  the 
same  as  that  herein  approved  by  this  Commission. 

3.  That  the  Long  Beach  Gas  Company,  Ina,  is  hereby  author- 
ized, pursuant  to  the  provisions  of  section  69  of  the  Public  Service 
Commissions  Law,  to  issno  $355,000  face  value  of  its  5  per  cent 
forty-year  sinking  fund  gold  coupon  bonds  'under  the  aforesaid 
mortgage. 
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4.  That  said  bonds  of  the  total  face  value  of  $355,- 
000  shall  be  sold  for  not  leas  than  80  per  cent  of 
their  face  value  and  accrued  interest  to  give  net  pro- 
ceeds of $204,000  00 

5.  That  the  Long  Beach  Gas  Company,  Inc.,  ia 
hereby  authorized,  pursuant  to  the  provisions  of 
section  69  of  the  Public  Service  Commissions  Law, 
to  issue  $52,700  par  value  of  its  common  capital 
stock,  which  shall  be  sold  at  a  price  not  less  than  the 

par  value  thereof  to  give  net  proceeds  of 52,700  00 

6.  That  said  securities  of  the  total  face  and  par 
value  of  $307,700  or  the  proceeds  thereof  to  the 

amount  of 256,700  00 

shall  be  used  solely  and  exclusively  for  the  follow- 
ing purposes  and  in  the  following  manner: 

Bond  Stock 

proceedB        proceeds 

A.  For  the  purchase  from  the  present 
owners  of  the  property  described  ia 
schedule  "A"  attached   to  the  petition 

herein JIOO.OOO  00 

B.  (a)  For  the  following  new  construc- 

tion! 80,000  00   J30,(I30  00 

10,000  leet  four-Inch  mains 

at  $i.oe  910,  eoo  oo 

Engineering  snd  superin- 
tendence         1,590  00 

To    complete   200    services 

in  lawDS  at  $20  each. .  .     4,  000  00 

To    complete    246    services 

not  in  lawns  at  SI5  each.     3,  0BO  00 

600  new  services  complete 
from  main  to  customers' 
premises  at  926  esch 12,500  00 

500  meters  of  various  tjpes 
at  an  average  of  916 -SO 
eftch  9,250  00 

500  meters  installed  com- 
plete, including  neceasar; 
piping,  at  97  each 3,500  00 

Furniture,  flxtures  and 
office  equipment  in  con- 
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nection    with    new   ofiice 

building $5, 000  00 

Oarage  equipment 5, 000  00 

Tools   1,  500  00 

Office  Imilding,  garage  and 

oecesury   real    e«Ut«.  . .   30,000  00 

$85, 630  00 
(b)  For  working  capital..  26,000  00 

1110,630  00 

C.  For  paTment  of  legal  expenaee,  mort- 
gage tax  on  bondi,  printing  and  engrav- 
ing of   stocks  and  bonds,  trustees'   feei 

and  incorporation  taxes   «22, 000  00 

D.  For  the  ileveJoping  of  tlie  Inisiness,  in- 
cluding ealarieg  and  expenaeB  of  denon- 
strators,  canvasserg,  advertising  and 
soliciting,  printed  matter,  and  advisory 

experts $24, 000  00 

Totals *204,00000  852,630  00   $256,630  00 

Excess $0  70 

in  ao  far  as  the  same  may  be  applicable  provided: 

1-a.  That  such  slock  and  bonds  or  the  proceeds  thereof  shall  bo 
applied  on  such  new  construction  summarized  in  section  (a)  of 
subdivision  B  hereof  only  in  so  far  as  the  same  is  a  real  increase 
in  the  fixed  capital  of  the  petitioner  and  not  a  replacement  of  any 
part  of  such  fixed  capital  or  substitution  for  wasted  capital  or 
other  loss  properly  chargeable  to  income  in  accordance  with  the 
definitions  contained  in  the  uniform  system  of  accounts  for  gas 
corporations  adopted  by  this  Commission. 

2-a.  That  there  shall  not  be  expended  for  any  of  such  purposes  a 
sum  in  excess  of  the  amount  set  opposite  such  purpose. 

3-a.  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  services  or  engineering  in  connection  with  such  construction 
except  in  ao  far  as  the  same  shall  not  be  performed  by  the  r^ular 
officers  and  employees  of  the  company,  or  by  such  officers  and 
employees  who  have  been  especially  assigned  to  such  construction 
work.     No  allowance  is  included  herein,  nor  shall  the  proceedM 
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herein  authorized  be  expended  for  incidental  services  of  the  officer* 
and  employees  of  the  petitioner,  and  provided  that  in  no  case  shall 
the  charges  for  engineering  and  saperintendenee  and  al!  other  costa 
in  addition  to  the  actual  labor  and  material  coats  exceed  15  per 
cent  of  the  actual  labor  and  material  costs  involved. 

4-a.  That  if  there  shall  be  required  for  any  of  the  aforesaid  pur- 
poses, subject  to  the  limitations  herein  contained,  a  sum  less  than 
the  amouDt  set  opposite  thereto,  no  portion  of  said  amount  over 
the  actual  cost  thereof  so  required  shall  be  used  for  any  purpose 
without  the  further  order  of  this  Commission. 

5-a.  That  the  unit  and  other  prices  contained  in  section  (a)  of 
subdivision  B  hereof  are  not  intended  to  be  and  must  not  be  con- 
strued by  the  petitioner  as  the  present  determination  by  this  Com- 
mission of  the  actual  cost  of  work  to  be  done  and  thus  properly 
chargeable  to  fixed  capital,  but  are  intended  and  shall  be  construed 
only  to  be  a  present  estimate  of  tbe  probable  cost  of  such  work, 
the  actual  cost  of  which  must  be  hereafter  proved  and  estab- 
lished to  the  satisfaction  of  this  Commission  by  expenditures  which 
shall  have  been  actually  and  properly  made  and  subject  to  the  pro- 
visions of  the  Commission's  uniform  system  of  accounts  for  gas 
corporations. 

6-a.  That  such  working  capital  as  set  forth  in  section  (b)  of  sub- 
division B  hereof  shull  not  be  disbursed  by  said  company  for  pur- 
poses properly  chargeable  to  income,  but  shall  be  retained  to  enable 
the  company  to  carry  its  accounts  receivable  and  to  provide  a 
sufficient  amount  of  materials  and  supplies  to  economically  transact 
ita  business. 

7-a.  That  of  the  expenditures  for  l^al  expenses  for  which  pro- 
ceeds of  stock  are  herein  allowed,  as  set  forth  in  snbdivision  C 
hereof,  the  costa  incident  to  the  drawing  of  mortgage  and  other 
matters  relating  to  the  issuance  of  bonds  shall  be  charged  to  the 
account  "unamortized  debt  discount  and  expense." 

8-a.  That  Ibe  expenditures  made  from  the  proceeds  of  bonds 
allowed  for  the  purposes  set  forth  in  subdivision  D  hereof  shall 
be  charged  to  an  account  entitled  "  development  expenditures  — 
suspenses,"  and  that  within  three  years  from  the  date  of  this  order 
the  question  as  to  the  final  disposition  of  this  ncLOunt  shall  be 
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determined  upon  by  thia  Commieaion  afteF  application  shall  have 
been  made  by  the  petitioner  for  such  purpose. 

7.  That  if  the  said  securities  of  the  total  face  and  par  value  of 
$307,700  herein  authorized  shall  be  sold  at  auch  price  as  will 
enable  the  company  to  realize  net  proceeds  of  more  than  $256,700, 
no  portion  of  the  proceeds  of  such  sale  in  excess  of  the  last  afore- 
said sum,  to  wit:  the  a^regate  of  the  items  contained  in  ordering 
clause  No.  6  herein  shall  be  used  for  any  purpose  without  the 
further  order  of  this  Commission. 

8.  That  none  of  the  said  securities  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Long  Beach  Gas  Com- 
pany, Inc.,  unless  any  such  pledge  or  hypothecation  shall  have  been 
expressly  approved  and  authorised  by  this  Commission, 

9.  That  the  Long  Beach  Gas  Company,  Inc.,  shall  for  ea(^  six 
montiis  period  ending  June  thirtieth  and  December  thirty-first  file 
not  more  than  thirty  days  from  the  end  of  such  period  a  verified 
report  showing : 

a.  What  securities  have  been  sold  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein  and  the  date  of  such  sale  or  disposition. 

b.  To  whom  such  securities  were  sold. 

c  What  proceeds  were  realized  from  such  sale. 

d.  Any  other  terms  and  conditions  of  such  sala 

e.  With  respect  to  subdivision  A  and  (a)  under  subdivision  B 
of  ordering  clause  No.  6  herein  there  shall  be  shown : 

(1)  Id  detail  the  amount  expended  for  each  of  the  purposes 
specified  therein,  during  such  period  of  the  proceeds  of  the  securi- 
ties herein  authorized,  and  such  report  shall  show  for  each  of 
said  purposes  to  what  account  or  accounts  under  the  uniform 
system  of  accounts  for  gas  corporations  and  expenditures  for  such 
purposes  have  been  charged. 

(2)  A  summary  of  the  expenditures  for  each  of  such  purposes 
during  the  period  covered  by  the  report, 

(3)  A  summary  showing  the  distribution  by  accounts  provided 
in  the  uniform  system  of  accounts  for  gas  corporations  of  the 
e:^penditures  during  such  period. 
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f.  With  reepect  to  (b)  under  subdivision  B  and  subdiviBious  O 
and  D  of  (ndering  clause  No.  6  herein  there  shall  be  shown :  In 
detail  the  amount  exp^ided  for  each  of  the  purposes  specified 
therein  during  such  period  of  the  proceeds  of  the  securities  herein 
authorized,  and  such  report  shall  show  for  each  of  said  purposes  to 
what  account  or  accounts  under  the  uniform  system  of  accounts 
for  gas  corporations  the  expenditures  for  such  purposes  have  been 
eh&iged. 

In  reporting  under  sections  (2)  and  (3)  of  subdivision  (e)  of 
this  clause  there  shall  be  further  shown  the  expenditures  of  the 
proceeds  of  die  securities  herein  authorized  to  the  beginning  of 
the  period  reported  on  and  a  total  showing  such  expenditures  to 
the  end  of  the  period,  together  with  a  statement  of  the  balances 
in  fixed  capital  accounts  as  of  the  beginning  and  ending  of  such 
period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securities 
have  been  sold  or  disposed  of  and  the  proceeds  expended  in  accord- 
ance with  the  authority  contained  herein  and  if  during  any  period 
no  securities  were  sold  or  disposed  of  or  proceeds  expended,  the 
report  shall  set  forth  such  fact 

10.  That  the  Long  Beach  Gas  Company,  Inc.,  shall  charge  to 
the  prescribed  fixed  capital  accounts  under  the  uniform  system  of 
accounts  for  gaa  corporations  the  actual  cost  to  it  of  the  property 
herein  authorized  to  be  purchased  in  subdivision  (a)  of  ordering 
clause  No.  6,  which  cost  shall  be  $100,000.  and  that  the  company 
shall  file  within  thirty  days  after  the  acquisition  of  such  property 
a  detailed  verified  report  showing  the  allocation  to  such  prescribed 
aooounta  of  this  total  amount,  which  allocation  shall  be  subject  to 
the  approval  of  this  Commission. 

11,  That  the  authority  contained  in  this  order  to  issue  securities 
is  upon  the  express  condition  that  the  petitioner  accepts  and  aEfrees 
to  comply  in  good  faith  with  the  provisions  hereof,  and  before 
any  securities  are  issued  pursuant  hereto  and  within  thirty  days 
of  the  service  hereof  the  said  company  shall  file  with  this  Com- 
mission a  satisfactory  verified  stipulation  duly  authorized  by  its 
board  of  directors,  accepting  this  order  with  all  its  terms  and  con- 
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ditlons,  and  suet  order  ehall  be  void  and  of  no  force  or  effect  until 
such  stipulation  shall  hare  been  filed  as  required  herein. 

Finally,  it  ia  determined  and  stated,  That  in  the  opinion  of 
this  Commission  the  money  to  be  procured  by  the  issue  of  said 
securities  herein  authorized  is  reasonably  required  for  the  pur- 
poaea  specified  in  this  order  and  that  such  purposes  are  not  in 
whole  or  in  part  reasonably  chai^able  to  operating  expenses  or 
to  income,  except  as  to  the  purposes  specified  in  subdivision  (d) 
of  ordering  clause  No.  6  hei-ein  which  are  properly  chargeable  to 
a  suspense  account,  the  disposition  of  which  is  to  be  hereafter 
determined,  as  set  forth  In  subdivisiou  8  of  said  ordering  clause. 


In  the  Matter  of  the  Petition  of  Pi,.iTTeBUEO  Gab  and  Electric 
Company  Under  Section  68  of  the  Public  Service  Commissions 
Law  for  Authority  to  Ccmstrnct  Extensions  of  Its  Electric  I.ine^ 
in  the  Town  of  Plattaburg,  Clinton  County,  and  for  Approval 
of  the  Exercise  of  Rights  and  Privileges  Under  a  Franchise 
Therefor  Received  from  the  Town 

Case  No.  5483 

(Public  Service  CommigBioo,  Second  District,  April  26.  1918) 

F«nnisrioii  gTaiited  to  the  PUttsbntg  Gas  and  Electric  Company  to  enrdM 
a  franchise  awarded  to  it  by  the  local  anthorities  of  the  town  of  Platta- 
bntg,  Clinton  connty. 

Ha  petitioning  gSB  and  electric  company  operates  an  electric  plant  at 
ladian  Rapide  in  the  town  of  Plattslmrg  and  supplies  electricity  to  « 
portion  of  tlie  hamlet  of  JlorTisoiivIlIe  in  that  town.  The  preeeiit  appli- 
cation is  to  secure  ofRoial  sanction  from  the  Commission  of  its  rights 
granted  under  the  local  franchise,  in  order  that  it  ma;  extend  its  lines 
.  in  the  said  town. 

This  is  an  application  by  tlie  Plattsburg  Gas  and  Electric  Com- 
pany for  permission  to  exercise  a  franchise  granted  to  it  by  the 
town  of  Plattsburg,  Clinton  county,  N.  T.,  on  May  12,  1914. 
Proof  of  publication  of  notice  of  this  application  to  the  Conunis- 
sion  was  duly  filed  with  it  on  April  3,  1916. 
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The  petitioner  operates  an  electric  plant  at  Indian  Rapids  in 
tlie  town  of  Plattabui'g  and  is  supplying  some  electricity  in  the 
hamlet  of  Morrisonville  in  said  town.  It  has  never  made  fonnal 
application  to  the  Commission  for  permission  to  exercise  the 
aforesaid  franchise  but  now  seeks  to  obtain  such  permission  in 
order  that  it  may  extend  its  lines  in  said  town  and  supply  elec- 
tricity at  other  points  therein  where  the  same  is  required. 

A  hearing  was  held  on  this  application  at  the  office  of  the  Com- 
miBsion  in  tiie  oity  of  Albany  on  April  21,  1916. 

George  M.  Cole,  president,  for  petitioner,  and  J.  W.  Holler 
for  the  State  Highway  Commission. 

No  one  appeared  in  opposition  to  the  application. 

Bt  the  Comuission. —  It  having  been  determined  by  the  Com- 
mission after  due  deliberation  that  the  exercise  of  such  franchise 
is  necessary  and  convenient  for  the  public  service,  it-is 

Ordered,  (1)  That  pursuant  to  the  provisions  of  section  68  of 
the  Public  Service  Commissions  Law,  the  permission  and  approval 
erf  this  Commission  be  and  they  hereby  are  given  nunc  pro  tunc  to 
the  Plattsburg  Gas  and  Electric  Company  to  construct,  maintain 
and  operate  an  electric  jdant  together  with  transmission  and  distri- 
bution lines  in  the  town  of  Plattsburg,  Clinton  county,  N.  T. 
and  to  exercise  all  the  rights  and  privileges  set  forth  in  the  fran- 
chise granted  to  it  by  the  authorities  of  said  town  on  May  12,  1914. 

(2)  That  this  order  is  not  intended  to  and  shall  not  be  con- 
strued to  authorize  any  construction  work  in  or  upon  any  state  or 
county  highway  unless  and  until  the  consent  to  and  approval  of 
Buch  construction  .work  shall  have  first  been  6fi\y  given  by  the 
State  Commission  of  Highways. 
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In  the  Matter  of  the  Petition  of  the  Middlkbukum  anh  Sohohabib 
Railroad  Compant  Under  Subdivision  10,  Section  8,  Railroad 
Law,  for  Authority  to  Issue  a  Mortgage  for  $18,000  and  Under 
Section  55,  Public  Service  CommissionB  Law,  for  Authority  to 
Issue  $18,000  5  Per  Cent  Tweoty-year  Bondii,  to  be  Secured 
Thereby 

Case  No.  5515 

(Public  SerrlM  Commission,  Second  District,  April  27,  1016) 

AppUcaUon  of  the  Hiddlebntch  ana  Schoharie  BaOioad  Company  to  iune  to 
Daniel  D.  Friable  and  Charioa  E,  Wliite,  aa  tnuteea,  «  certain  deed  of 
tniat  or  mortgage  upon  ita  plant. 

The  petitioning  corporation,  the  MiddlebuTgb  and  Schoharie  Railroad 
Company,  asks  leave  to  issue  to  the  above  named  individuals,  aa  trustees, 
a  deed  of  trust  or  mortgage  upon  its  railroad  and  equipment  to  aecure 
an  issue  of  first  mortgage  twenty-year  coupon  bonds,  bearing  interest  at 
6  per  cent  per  annum  In  the  aggregate  amount  of  $18,000  face  value  — 
purposes  of  tho  proposed  issue  and  restrictions  thereon. 

By  the  Commisstok. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows : 

1.  That  the  Middleburgh  aJid  Scho  .irie  Railroad  Company  is 
hereby  authorized,  pursuant  to  the  provisions  of  section  55  of  the 
Public  Service  Commissions  Law,  to  exet'iite  and  deliver  to  Daniel 
D.  Frisbie  and  Charles  E,  White,  as  triiatees,  a  certain  indenture, 
deed  of  trust  or  mortgage  upon  all  its  railroad  and  equipment, 
dated  the  Ist  day  of  May,  1916,  to  secure  an  issue  of  first  mort- 
gage twenty-year  coupon  bonds,  bearing  interest  at  the  rate  of 
6  per  cent  per  annum,  payable  semi-annually  on  the  first  days  of 
November  and  May  in  each  year  to  the  a{^"egate  amount  of 
$18,000  face  value,  a  copy  of  which  mortgage  has  been  filed  with 
the  Commission  herein,  and  that  the  form  of  such  indenture  so 
filed  is  hereby  approved,  provided  that  aaid  company  shall  have 
no  right  or  authority  to  issue  any  bonds,  pursuant  to  the  terms  of 
said  mortgage  except  aa  herein  or  hereafter  authorized  by  this 
Commission. 
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2.  That  upon  the  execution  and  the  delivery  of  said  indenture 
30  authorized  there  shall  be  filed  with  this  Commission  a  copy  of  it 
in  the  form  in  wbic^  it  waa  executed  and  filed,  together  with  an 
afiidavit  by  the  president  or  other  executive  oiEcer  of  the  company, 
stating  that  the  indenture  as  executed  and  ftled  is  the  same  as  that 
herein  approved  by  the  Commission. 

3.  That  the  Middleburgh  and  Schoharie  Railroad  Company  is 
hereby  authorized,  pursuant  to  the  provisions  of  section  55  of  the 
Public  Service  Commission  Law,  to  issue  $18,000  face  value  of 
its  5  per  cent  twenty-year  first  mortgage  bonds  under  the  afore- 
said mortgage,  which  shall  be  sold  for  not  less  than  their  face 
value  and  accrued  interest  to  give  net  proceeds  of  $18,000. 

4.  That  said  bonds  of  the  face  value  of  $18,000  bo  authorized 
or  the  proceeds  thereof  to  the  amount  of  $18,000  shall  be  used 
solely  and  exclusively  for  the  refunding  of  an  outstanding  mort- 
gage dated  April  20,  180G,  given  to  Daniel  D.  Frisbie  and  Dow 
Beekman,  as  trustees,  together  with  the  bonds  outstanding 
thereunder. 

5.  That  if  the  said  bonds  of  a  total  face  value  of  $18,000  herein 
authorized  shall  be  sold  at  such  price  as  will  enable  the  company 
to  realize  net  proceeds  of  more  than  $18,000  no  portion  of  the 
proceeds  of  sudi  sale  in  excess  of  the  last  aforesaid  sum  shall  be 
used  for  any  purpose  without  the  further  order  of  the  Commission. 

6.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Middleburgh  and 
Schoharie  Railroad  Company  unless  any  such  pledge  or  hypotiie- 
cation  shall  have  been  expressly  approved  and  authorized  by  ttis 
Commission. 

7.  That  the  Middleburgh  and  Schoharie  Railroad  Company 
shall  for  each  six  months'  period  ending  June  thirtieth  and 
December  thirty-first,  file  not  more  than  thirty  days  from  the  end 
of  such  period  a  verified  report  showing: 

(a)  What  bonds  have  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein,  and 
the  date  of  sudi  sole  or  disposition; 

(b)  To  whom  such  bonds  were  sold; 
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(o)   What  proceeds  were  realized  from  such  aale; 

(d)  Any  other  terms  and  conditions  of  such  sale; 

(e)  The  amount  expended  of  the  proceeds  for  the  purpose 
specified  herein  during  such  periods,  and  stating  to  what  account 
or  accounts  such  expenditures  have  been  charged. 

Such  reports  shall  continue  to  be  tiled  until  all  of  said  bonds 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during  any 
period  no  bonds  were  sold  or  disposed  of  or  proceeds  thereof 
expended  ihe  report  shall  set  forth  such  fact. 

8.  That  the  company  shall  within  thirty  days  of  the  service  of 
this  ordCT  advise  the  Commission  whether  or  not  it  accepts  the 
same  witli  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  bonds 
herein  authorized  is  reaaouablj  required  for  the  purpose  specified 
in  this  order  and  that  such  purpose  is  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Petition  of  the  Unioh  SpaiNos  Lioht  and 
Power  Company,  Under  Section  69  of  the  Public  Service  Com- 
missions Law,  for  Authority  to  Issue  $26,000  6  Per  Cent 
Bonds 

Case  No.  5135 

(Public  Service  CommiwioD,  Second  District,  April  27,  1016) 

Application  of  the  Union  Spiiagi  Light  and  Power  Company  to  istoe  to  tho 
STTacuse  Tinat  Company,  aa  tniitH,  «  d««d  of  trust  or  morteaBO  upon 
all  ita  plant  and  property. 

The  petitioDing  corporation,  the  Union  Springe  Light  and  Power  Com- 
pan;,  under  date  of  September  4,  ISIS,  filed  it«  petition  for  permission 
to  issue  to  the  Syracuse  Trust  Company,  as  trustee,  a  deed  of  trust  or 
mortgage  upon  all  ita  plant  and  property  to  secure  an  issue  of  Hrat 
mortgage  t)iirty-year  gold  bonds  at  6  per  cent  per  annum,  to  the  aggr^ate 
amount  of  Sril),000  face  value.     The  report  of  the  electrical  engineer  on 
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this  application  was  made  October  16,  1610,  and  the  proposed  revised 
form  of  mortgage  was  flled  on  the  14th  day  of  April,  1918.  PermiBsion 
granted  for  apecified  purpose*  and  witli  certain  restrictions 

r>Y  THE  CoMMissioM. —  Now,  therefore,  upon  the  foregoing 
reoord,  ordered  as  follows: 

1.  That  the  Union  Springs  Li^t  and  Power  Company  is  hereby 
authorized,  pursuant  to  the  provisions  of  section  69  of  the  Public 
Service  Commisaions  Law,  to  execute  and  deliver  to  the  Syracuse 
Trust  Company,  as  trustee,  a  corporation  oi^nized  and  existing 
under  the  laws  of  the  State  of  New  York,  a  certain  indenture,  deed 
of  trust  or  mortgage  upon  all  its  plant  and  property,  dated  the  27tb 
day  of  March,  1916,  to  secure  an  issue  of  first  mortgage  thirty-year 
gold  bonds,  bearing  interest  at  the  rate  of  6  per  cent  per  annum, 
payable  semi-annually  on  the  first  day  of  July  and  January  in 
each  year,  to  the  aggregate  amount  of  $50,000  face  value,  a  copy 
of  which  indenture  has  been  filed  with  this  Commission  herein 
and  that  the  form  of  such  indenture  so  filed  is  hereby  approved, 
provided  that  said  company  shall  have  no  right  or  authority  to 
issue  any  bonds  pursuant  to  the  terms  of  said  mortgage  except  as 
herein  or  hereafter  authorized  by  this  Commission. 

2.  That  upon  the  execution  and  the  delivery  of  said  indenture 
so  authorized  there  shall  be  filed  with  this  Commission  a  copy 
of  it  in  the  form  in  which  it  was  executed  and  delivered,  together 
with  an  affidavit  by  the  president  or  other  executive  officer  of  the 
ewnpany,  stating  that  the  indenture  as  executed  and  delivered  is 
the  same  as  that  herein  approved  by  this  Commission. 

3.  That  the  Union  Springs  Light  and  Power  Company  is  hereby 
authorized,  pursuant  to  the  provisions  of  section  C9  of  the  Public 
Service  Commissions  Law,  to  issue  $25,000  face  value  of  its  6  per 
cent  thirty-year  first  mortgage  bonds  under  the  aforesaid  mortgage. 

4.  That  said  bonds  of  the  total  face  value  of  $25,000  shall  be 
sold  for  not  lees  than  their  face  value  and  accrued  interest  to  give 
net  proceeds  of  $25,000. 

5.  That  said  bonds  of  the  face  value  of  $25,000  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $35,000  shall  be  used 
solely  and  exclusively  for  the  following  purposes : 
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(a)  To  discharge  a  mortgage  indebtedness  of  the 

face  value  of $12,000  00 

(b)  New    conBtruction    detailed    in    petition    as 
follows : 

1   100  horsepower  engine $1,000 

1  lOO  horsepower  boiler 1,000 

1   100  kilowatt  generator 1,500 

Meters,  motors  and  miscellaneous  equip- 
ment    1,500 

Wire,  poles  and  labor 5,000 

10,000 

(c)  Working  capital 3,000 

$26,000 

in  so  far  as  the  same  maj  be  applicable; 

(1)  That  such  bonds  or  the  proceeds  Uiereof  shall  be  applied 
on  such  new  construction  summarized  in  Bubdivision  (b)  hereof 
only  in  so  far  as  the  same  is  properly  chargeable  to  fixed  capital 
as  defined  in  the  uniform  system  of  accounts  for  ^eetrical  corpo- 
rations adopted  by  this  Commission. 

(2)  That  there  shall  not  be  expended  for  any  of  such  purposes 
a  sum  in  excess  of  the  amount  set  opposite  such  purpose. 

(3)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  services  or  engineering  in  connection  with  such  construction, 
except  in  so  far  as  the  same  shall  not  be  performed  by  the  regular 
employees  and  ofiicers  of  the  company. 

(4)  That  if  there  shall  be  required  for  any  of  the  aforesaid 
purposes  subject  to  the  limitation  herein  contained,  a  sum  less 
than  the  amount  set  opposite  thereto,,  no  portion  of  said  amount 
over  the  actual  cost  thereof  so  required  shall  he  used  for  any  pur- 
pose without  the  further  order  of  this  Commission. 

(5)  That  such  working  capital  shall  not  be  disbursed  by  eucb 
company  for  purposes  properly  chargeable  to  income,  but  shall  be 
retained  to  enable  the  company  to  carry  its  accounts  receivable  and 
to  provide  a  sufficient  amount  of  materials  and  supplies  to 
economically  transact  its  business. 
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6.  That  if  the  said  bonds  of  a  total  face  value  of  $35,000  herein 
authorized  shall  be  sold  at  such  price  as  wilt  enable  the  company 
to  realize  net  proceeds  of  more  than  $25,000,  no  portion  of  the 
proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum  shall  be 
used  for  any  purpose  without  an  express  order  of  this  Commission. 

7.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Union  Springs  Light 
and  Power  Company  unless  any  such  pkdge  or  hypothecation  shall 
have  been  expreeely  approved  and  authorized  by  this  Commission. 

8.  That  the  Union  Springs  Light  and  Power  Conipftny  shall  for 
each  six  months'  period  ending  June  thirtieth  and  December 
thirty-first  file  not  more  than  thirty  days  from  the  end  of  such 
period  a  verified  report  showing: 

(a)  What  bonds  have  been  sold  or  disponed  of  during  such 
period  in  accordance  with  the  authority  contained  herein  and  the 
date  of  such  sale  or  disposition. 

(b)  To  whom  such  bonds  were  sold. 

(c)  What  proceeds  were  realized  from  such  sala 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  With  respect  to  subdivision  (a)  of  ordering  clause  No,  5 
herein  there  shall  be  shown  the  amount  expended  in  reasonable 
detail  of  the  proceeds  for  the  purposes  specified  therein  during 
such  period  and  stating  to  what  account  or  accounts  such  expend- 
itures have  been  charged. 

(f)  With  respect  to  subdivision  (b)  of  ordering  clause  No.  5 
herein  there  shall  be  shown ; 

(1)  In  detail  the  amount  expended  during  such  period  of  the 
proceeds  of  the  bonds  herein  authorized,  and  to  what  account  or 
accounts  under  the  uniform  system  of  accounts  for  electrical  corpo- 
rations the  expenditures  for  such  purposes  have  been  charged, 
giving  all  the  details  of  any  credits  to  fixed  capital  in  connection 
i^ith  sudi  expenditures. 

(2)  A  summary  of  the  expenditures  for  each  of  said  purposes 
during  the  period  covered  by  the  report. 

(3)  A  summary  showing  the  distribution  by  accounts  provided 
in  the  uniform  system  of  accounts  of  the  expenditures  during  such 
period. 
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In  reporting  under  subdivisionB  (2)  and  (3)  of  this  clause  there 
ahall  be  further  shown  the  expenditures  of  the  proceeds  of  the 
bonds  herein  authorized  to  the  beginning  of  the  period  reported  on 
and  a  total  showing  such  expenditures  to  the  end  of  the  period, 
together  with  a  statement  of  the  balances  in  fixed  capital  accoiinta 
as  of  the  banning  and  ending  of  such  period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  sold  or  disposed  of  and  the  proceeds  thereof 
accounted  for  in  accordance  with  the  authority  contained  herein, 
and  if  during  any  period  no  bonds  were  sold  or  disposed  of  or 
proceeds  expended,  the  report  shall  set  forth  such  fact. 

9.  That  the  company  shall  within  thirty  days  of  the  service  of 
this  order  advise  this  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  oonditions. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of 
this  Commission  the  money  to  be  procured  by  the  issue  of  said 
bonds  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Hatter  of  the  Petition  of  the  Otsego  ark  Hbhkimeb  Rail- 
KOAD  Company  Under  Section  55  of  the  Public  Service  Commis- 
sions Law,  for  Authority  to  Issue  $250,000  6  Per  Cent  50- Year 
First  Mortgage  Bonds  and  $75,500  Common  Capital  Stock 

Case  No.  5386 
(Public  Service  Commiesion,  Secood  District,  April  27,  191S) 

Application  of  th«  OtMgo  and  Bvklinei  Bailroad  Company  foi  leave  to  iune 
$75,500  par  value  of  conunon  capital  stock  at  not  leas  than  par. 

The  petitioning  corporation,  tbe  Otsego  and  Herkimer  Railroad  Com- 
pany, on  January  IT,  1916,  filed  its  petition  for  leave  to  issue  $75.51)1) 
of  Its  common  capital  stock  for  certain  purposes  stated  in  such  petition. 
The  details  of  the  fixed  capital  expeoditurea  from  January  1,  1B13,  to 
November  30,  1916,  were  filed  January  IT,  1918,  and  tbe  report  ol  the 
division  of  capitalization  was  made  as  of  date  Mardi  9,  1916.  An  order 
was  entered  thereon  March  2S,  1918;  the  report  of  the  division  of  steam 
railroads  was  dated  March  28,  1916,  and  the  final  report  of  the  division 
of  capitalization  bore  date  of  April  20,  1918.  Upon  thin  application  an 
ofBcial  order  was  made  granting  permiMion  with  the  uxual  rest  rii' I  inns. 
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By  the  Commission. —  Now,  therefore,  upon  file  forgoing 
record,  ordered  as  follows: 

1.  That  the  proposed  journal  entries  contained  in  the  final 
report  of  the  division  of  capitalization  in  this  proceeding,  dated 
April  20,  1916,  which  on  that  date  was  noit  to  the  corporation, 
siich  entriefl  being  listed  on  pages  8  to  12  inclusive  thereof  shall 
be  entered  upon  the  books  of  the  Otsego  and  Herkimer  Railroad 
Company,  and  that  within  thirtrj'  days  from  the  service  of  this 
order  verified  proof  shall  be  submitted  to  the  ComraiHsion  that 
such  entries  have  been  made. 

2.  That  the  Otsego  and  Herkimer  Kailroad  Company  is  hereby 
authorized,  pursuant  to  the  provisions  of  section  55  of  the  Public 
Service  Commissions  Law,  to  issue  $75,500  par  value  of  its  com- 
mon capital  stock  which  shall  be  sold  at  a  price  not  lesa  than- the 
par  value  thereof  to  give  net  proceeds  of  $75,500. 

3.  That  said  stock  of  the  par  value  of  $75,500  so  authorized  or 
the  proceeds  thereof  to  the  amount  of  $75,500  shall  be  used  solely 
and  exclusively  for  the  following  purpoaea: 

(a)  For  the  reimbursement  of  the  treasury  of  the 

petitioner  for  moneys  actually  expended 
from  income  for  the  acquisition  of  fixed 
assets  during  the  calendar  years  1911  to 
1915  inclusive,  not  obtained  from  the  issue 
of  stocks,  bonds,  notes  or  other  evidence  of 
indebtedness  of  such  corporation $28,503  28 

(b)  Discharge  of  indebtedness  of  petitioner  amount- 

ing to  $247,065.22  outstanding  at  Novem- 
ber 30,  1915,  or  the  renewal  thereof  for 
which  bond  proceeds  heretofore  authorized 
herein  by  order  dated  March  28,  1916,  were 
insufficient  by 47,065  22 


$75,568  50 


Amount  unprovided  for -. . .  $68  50 
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4.  That  if  the  said  stock  of  a  total  par  valne  of  $75,600  herein 
authorized  shall  be  sold  at  such  price  as  will  enable  the  company 
to  realize  net  proceeds  of  more  than  $75,568.50  no  portion  of  the 
proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum  shall  be 
used  for  any  purpose  without  the  further  order  of  the  Commission. 

5.  That  the  Otsego  and  Herkimer  Railroad  Company  shall  for 
each  six  months'  period  ending  June  thirtieth  and  December 
thirty-first,  file  not  more  than  thirty  days  from  the  end  of  Buch 
period  a  verified  report  showing, — 

(a)  What  stock  has  be«i  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  tiie  authority  contained  herein, 
and  the  date  of  such  sale  or  disposition ; 

(b)  To  whom  such  stock  was  sold ; 

(o)  What  proceeds  were  realized  from  such  sale ; 

(d)  Any  other  terms  and  conditions  of  such  sale; 

(e)  The  amount  expended  in  reasonable  detail  of  the  proceeds 
for  each  of  the  purposes  specified  herein  during  such  period,  and 
stating  to  what  account  or  accounts  such  expenditures  have  been 
charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  atock 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  stock  was  sold  or  disposed  of  or  proceeds  expended, 
the  report  shall  set  forth  such  fact. 

6.  It  is  nevertheless  expressly  provided  that  in  all  respects  other 
than  as  directed  in  ordering  clause  No.  1  hereof,  this  order  shall 
not  be  effective,  and  particularly  that  no  stock  shall  be  issued  or 
sold  hereunder  by  the  applicant,  nor  shall  the  issue  or  sale  of  any 
such  stock  be  deemed  to  have  been  approved  and  authorized  by  this 
0<Hnmission  unless  and  until  compliance  with  the  reqnirwnents 
of  ordering  clause  No.  1  of  this  order  shall  have  been  made, 
reported  to  and  approved  as  sufficient  by  this  Commission. 

7.  That  the  authority  in  this  order  to  issue  stock  is  upon  the 
express  condition  that  the  petitioner  accepts  and  agrees  to  ccmiply 
in  good  faith  with  the  provisions  hereof  and  before  any  stock  is 
issued  pursuant  hereto  and  within  thirty  days  of  the  service  hereof. 
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the  said  company  shall  file  with  the  Commission  a  satisfactory 
verified  stipulation  duly  authorized  by  its  board  of  directors  accept- 
ing this  order  with  all  its  terms  and  conditions,  and  such  order 
shall  be  void  and  of  no  foi-ce  or  effect  until  such  stipulation  shall 
have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  the 
Commission  the  money  to  he  procured  by  the  issue  of  said  stock 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Application  of  the  Mohawk  Gas  Company 
OF  Schenectady  for  Permission  to  Issue  $789,500  of  Common 
Capital  Stock,  pursuant  to  the  Provisions  of  Section  69  of  the 
Public  Service  Commissions  Law 

Case  No.  2fi90 
(Public  Service  Commissi  on,  Second  District,  April  27,  1918) 

iHse  of  capital  stock  aongbt  to  be  autborized,  allowed  on  tbe  application  of 
the  Mohawk  G«b  Company  of  Schenectady  with  certain  reitrictiona  and 
for  certain  pniposes. 

The  present  application  is  tbe  first  supplemental  order;  the  original 
petition  was  filed  December  30,  1911,  and  amendatory  order  was  entered 
in  1S12,  and  on  October  6,  JQ14,  a  supplemental  petition  was  filed  and 
an  order  entered  thereon  on  October  fourteenth  of  that  year.  The  official 
report  of  the  division  of  capitalization  was  dated  August  3,  1915,  and 
the  company's  comments  on  Bucb  fipal  report  were  filed  January  29, 
1916.  liie  memorandum  of  tbe  division  of  capitalization  thereon  was 
dated  March  28,  1916.    Permission  granted  with  the  usual  restrictions. 

Br  THE  Commission. —  Now,  therefore,  upon  the  fore^ing 
record,  ordered  as  follows : 

1.  That  the  proposed  Journal  entries  contained  in  the  final 
'  report  of  the  division  of  capitalization  in  this  proceeding,  dated 
August  3,  1915,  which  on  August  4,  1915,  was  sent  to  the  corpo- 
ration, such  entries  being  listed  in  appendix  D,  pages  18  to  21 
inclusive  thereof,  as  modified  in  accordance  with  a  memorandum 
of  the  division  of  capitalization,  dated  March  28,  1916,  shall  be 
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entered  upon  the  books  of  the  Mohawk  Gas  Company,  and  that 
within  tliirtv  days  from  the  service  of  thia  order  verified  proof 
shall  be  aubuiitted  to  this  Commission  that  such  entriee  have  been 
made. 

2.  That  the  Mohawk  Gas  Company  is  hereby  authorized,  pur- 
suant to  the  provisions  of  section  69  of  the  Public  Service  Com- 
missions Law,  to  issue  $870,300  par  value  of  its  common  capital 
stock,  which  shall  be  sold  at  a  price  not  less  than  the  par  value 
thereof. 

3.  That  said  stock  of  the  par  value  of  $870,300  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $870,300  shall  be  used 
solely  and  exclusively  for  the  following  purposes : 

(a)  For  the  discharge  of  obligations  outstanding  at  DecMuber 
31,  1912,  as  shown  on  the  balance  sheet,  page  9,  of  the  final  report 
dated  August  3,  1915,  of  the  division  of  capitalization  of  the  Com- 
mission, or  their  renewals; 

1.  Bills  payable $5ai,!)0r)  50 

2.  Accounts  payable 21,102  52 

$613,008  02 
Less  amount  due  from  Schenectady 

Illuminating  Co 105,051  03 


$507,956  I 


(b)  For  the  reimbursement  of  the 
treasury  of  the  petitioner  for 
moneys  actually  expended  from 
iucome  for  the  acquisition  of  fixed 
assets  from  January  1,  1903 
to  December  31,  1912,  not  ob- 
tained from  the  issue  of  stock, 
bonds,  notes  or  other  evidence  of 
indebtedness  of  such  corporation. .       362,367  15 


$870,324  14 


Amount  unprovided  for  . 
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4.  That  the  Mohawk  Gas  Company  shall  for  each  six  montha 
pei-iod  eliding  June  thirtieth  and  December  thirty-first  file  not 
more  than  thirty  days  from  the  end  of  such  period  a  verified 
report  showing: 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein,  and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  securities  were  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale, 

(e)  The  amount  expended  of  the  proceeds  for  each  of  the  pui^ 
jwses  specified  herein  during  such  periods  and  stating  to  what 
account  or  accounts  such  expenditures  have  been  chained. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securities 
shall  have  been  sold  or  disposed  of  and  the  proceeds  used  in  accord- 
ance with  the  authority  contained  herein,  and  if  during  any  period 
no  securities  were  sold  or  disposed  of,  or  proceeds  thereof  used, 
the  report  shall  set  forth  such  fact. 

5.  That  the  fixed  capital  accounts  of  the  Mohawk  Gas  Company 
as  corrected  by  the  journal  entries  which  the  petitioner  has  been 
herein  directed  to  make  having  been  carefully  checked,  and  being 
as  nearly  aa  may  be  ascertained  a  true  statement  of  the  same,  the 
separation  of  such  accounts  between  fixed  capital  installed  prior 
to  December  31,  1908,  and  fixed  capital  installed  since  December 
31,  1908,  is  no  longer  necessary,  and  the  petitioner  herein  shall 
debit  and  credit  all  entries  in  connection  with  fixed  capital  to  the 
appropriate  fixed  capital  accounts  prescribed  in  the  uniform 
system  of  accounts  for  gas  corporations  covering  expenditures  for 
fixed  capital  installed  since  December  31,  1908. 

6.  That  the  uniform  system  of  accounts  for  gas  corporations  is 
hereby  amended  in  its  application  to  the  accounts  of  the  Mohawk 
Gas  Company  in  so  far  as  is  necessary  so  that  all  charges  on 
account  of  retirements  of  fixed  capital  shall  be  charged  to  the 
account  "  accrued  amortization  of  capital "  heretofore  created  and 
as  maintained  by  credits  to  the  same  and  charges  to  "  operating 
expenses  —  general  amortization"  as  provided  in  the  uniform 
system  of  accounts  applicable  to  said  corporation. 
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7.  That  the  authority  contained  in  this  order  to  isaue  aecuritiee 
is  upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof,  and  before 
any  securities  are  issued  pursuant  hereto,  and  within  thirty  days 
of  the  service  hereof,  the  said  company  shall  file  with  the  Com- 
mission a  satisfactory  stipulation  duly  authorized  by  its  board  of 
directors  and  verified  accepting  this  order  with  all  its  terms  nnd 
conditions,  and  such  order  shall  be  void  and  of  no  force  or  effect 
until  such  stipulation  shall  have  been  filed  &»  required  herein. 

8.  It  is  nevertheJees  expressly  provided  that  in  all  respects 
other  than  as  directed  in  ordering  clause  No.  1  hereof,  this  order 
shall  not  be  effective,  and  particularly  that  no  securities  shall  be 
issued  or  sold  hereunder  by  die  applicant,  nor  shall  the  issue  or 
sale  of  any  such  securities  be  deemed  to  have  been  approved  and 
authorized  by  this  Conunission  unless  and  until  compliance  with' 
the  requirements  of  ordering  clause  "So.  1  of  this  order  shall  have 
been  made,  reported  to  and  approved  as  sufficient  by  this 
Commission. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  this 
Commission  the  money  to  be  procured  by  the  issue  of  said  stock 
herein  authorized  is  reascMiably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Uatter  of  the  Application  of  the  Scheneotadt  Illumiitat- 
iso  Company  for  Permiseicm  to  Issue  $2,447,200  of  Capital 
Stoct,  Pursuant  to  the  Provisions  of  Section  69  of  the  Public 
Service  Commissions  Law 

Case  No.  2691 
(Public  Service  CommiMioii,  Second  District,  April  27,  1916) 


The  petitioning  corporation,  tlie  Schenectady  DlumisatiDg  Company, 
flrst  filed  its  petition  on  December  30,  1011;  lUbMqnently  other  clwnges 
mnd  reports  were  filed  and  msde  and  on  November  22,   IBIS,  the  final 
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report  of  the  diriaion  of  capitaliiatioii  wns  duly  Rled.  A.  statement  of 
bilta  knd  accotinte  payable  nae  filed  December  15,  1Q15,  and  the  company's 
c«mmenta  on  the  final  report  of  the  division  of  capita liiatioD  weie  filed 
January  2S,  1914  j  whereon  the  memorandum  of  the  division  of  capitaliza- 
tion waa  filed  dated  March  2S,  IS16.  Petition  herein  granted  including 
the  modification  of  the  amortization  of  fixed  capital  and  permiaaion  for 
the  isane  of  #886,700  par  tsIub  of  iU  common  eapiUi  stock,  at  not  less 
than  par.  Purposes  tor  which  aaid  stock  should  be  sold  and  restrictions 
upon  the  iasue  thereof. 

Bt  the  Commission  —  Now,  therefore,  upon  the  forgoing 
record,  ordered  as  foUows : 

1.  That  the  proposed  journal  entries  contained  in  the  final 
report  of  the  division  of  capitalization  in  this  proceeding,  dated 
November  22,  1915,  which  on  the  same  date  was  sent  to  the  corpo- 
ration, such  entries  being  listed  in  appendix  D,  pages  23  to  28 
intdnsive  thereof,  as  modified  in  accordance  with  a  memorandum 
of  the  division  of  capitalization  dated  March  28,  1916,  shall  be 
entered  upon  the  books  of  the  Schwiectadj  Illuminating  Company, 
and  that  witliin  thirty  days  from  the  service  of  this  order  verified 
proof  shall  be  submitted  to  this  Commission  that  such  entries  have 
been  made ; 

2.  That  the  company's  plan  for  amortizing  the  amount  of 
$1,462,113.43,  which  will  appear  on  its  books  and  be  charged  to 
"  fixed  capital  —  other  intangible  electric  capital "  after  the  above 
described  journal  entries  have  been  made,  at  the  rate  of  $50,000 
a  year  until  the  balance  in  said  account  ie  reduced  to  $731,056.72, 
is  accepted  and  approved,  and  the  company  ia  hereby  ordered  to 
amortize  said  amount  of  $1,462,118.43  at  the  rate  of  $50,000  per 
year  by  charges  to  the  prescribed  account  "  other  contractual 
deductions  from  income  "  until  the  balance  in  tiie  said  account  is 
reduced  to  $731,056.72,  provided,  nevertheless,  that  this  ordw 
shall  be  construed  only  as  a  determination  of  acceptance  and 
approval  of  the  company's  plan  of  amortization  to  the  amount  and 
for  the  period  therein  defined;  and  further  provided  that  this 
order  is  not  intended  and  shall  not  be  construed  as  a  present 
determination  by  this  Commission  that  the  amount  of  $1,462,- 
113.43,  which,  under  the  determination  herein,  will  be  charged  on 
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the  books  of  the  company  to  "fixed  capital — other  intangible 
electric  capital,"  is  the  balance  of  such  account  which  should  be 
now  properly  carried  by  the  company,  or  as  a  present  determina- 
tion that  the  balance  of  $731,056.73,  which  will  remain  after  the 
company's  proposed  plan  for  amortizing  one-half  of  said  first 
mentioned  sum  shall  have  been  consummated,  shall  be  deemed  as 
the  balance  of  said  account  which  shall  thereafter  be  properly 
carried  as  such  by  said  company, 

3.  That  the  Schenectady  Illuminating  Company  is  hereby 
authorized,  pursuant  to  the  proviaiona  of  section  69  of  the  Public 
Service  Commissions  Law,  to  issue  $886,700  par  value  of  its 
common  capital  stock,  which  shall  be  sold  at  a  price  not  less  than 
the  par  value  thereof. 

4.  That  said  stock  of  the  par  value  of  $886,700  so  authorized  or 
the  proceeds  tbei'cof  to  the  amount  of  $R.S6,700  shall  be  used  solely 
and  exclusively  for  the  following  purposes; 

a.  For    the    discbarge    of    bill* 

parable  outstanding  at  De- 
cember 31,  1912,  as  ahowQ 
on  balance  sheet,  page  10, 
of  the  floal  report,  dated 
November  22,  191S,  of  the 
division  of  capitalization  of 
the     CommiKsion    or    their 

renewals $2, 270, 000  00 

Less  amount  paid  by  pro- 
ceeds of  $2,000,000  common 
capital  stock  authorized 
herein  by  order  dated  Ma; 

13,   1913   2,000,000  00 

$270,000  00 

b.  For  the  discharge  of  the  fol- 

lowing current  liabilities 
ouCetanding  at  December 
31,  iei2,  as  shown  on  bal- 
ance sheet,  page  10,  of  final 
report  dated  November  22, 
1915,  of  tlie  division  of 
capitalization  of  the  Com- 
mission, or  their  renewals: 

Accounts  payable   4166,304  54 

Interest  accrued   100,537  60 
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c.  For  the  reimbureement  of  the  treasury  of  the 
petitioner  for  moneys  actually  expended 
from  income  for  the  acquisition  of  Gved 
aeaete  from  August  I,  1B04,  to  Decemtjer 
31,  I9I2,  not  obtained  from  the  issue  of 
fltocks,  bonds,  notes  or  ot^er  evidences  of 

indebtedneaa  of  such  corporation f 320,  S06  4S 

$888,738  49 

Amount  unprovided  for ^8  *^ 

5.  That  the  Schenectady  Illuuiiiiatiiig  Company  shall  for  each 
six  months'  period  ending  June  thirtieth  and  December  thirty-first 
file  not  more  than  thii-ty  days  from  the  end  of  such  period  a  verified 
report  showing: 

a.  That  securities  have  been  sold  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
lierein  and  the  date  of  auch  sale  or  disposition. 

b.  To  whom  such  securities  were  sold. 

c.  What  proceeds  were  realized  from  such  sale. 

d.  Any  other  terms  and  conditions  of  such  sale. 

e.  With  respect  to  subdivisions  (a)  to  (c)  inclusive  of  ordering 
clause  No.  4  herein  there  shall  be  shown  the  amount  expended  in 
reasonable  detail  of  the  proceeds  for  the  purposes  specified  therein 
during  such  period  and  stating  to  what  account  or  accounts  such 
expenditures  have  been  charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securities 
shall  have  been  sold  or  disposed  of  and  the  proceeds  used  in  accord- 
ance with  the  authority  contained  herein,  and  if  during  any  period 
no  securities  were  sold  or  disposed  of  or  proceeds  thereof  used, 
the  report  shall  set  forth  such  fact. 

6.  That  the  fixed  capital  accounts  of  the  Schenectady  Illuminat- 
ing Company  as  corrected  by  the  journal  entries  which  the 
petitioner  has  been  herein  directed  to  make  having  been  carefully 
checked,  and  being  as  nearly  as  may  be  ascertained  a  true  statement 
of  the  same,  the  separation  of  such  accounts  between  fixed  capital 
installed  prior  to  December  31,  1908,  and  fixed  capital  installed 
since  December  31,  1908,  is  no  longer  necessary,  and  the  petitioner 
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herein  shall  debit  and  credit  all  entries  in  connection  with  fixed 
capital  to  the  appropriate  fixed  capital  acconnta  prescribed  in  the 
uniform  system  of  accounts  for  electrical  corporations  covering 
expenditures  for  fixed  capital  installed  since  December  31, 1908, 

7.  That  tiie  uniform  s_ystem  of  accounta  for  electrical  corpora- 
tions is  hereby  amended  in  its  application  to  the  accounts  of  the 
Schenectady  Illuminating  Company  in  so  far  as  is  necessary  so 
that  all  charges  on  account  of  retirements  of  fixed  capital  shall  be 
(diarged  to  the  account  "  accrued  amortization  of  capital "  here- 
tofore created  and  as  maintained  by  credits  to  the  same  and  charges 
to  "operating  expenses  —  general  amortization,"  as  provided  in 
the  uniform  system  of  accounts  applicable  to  said  corporation. 

8.  That  the  authority  contained  in  this  order  to  issue  securities 
is  upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof,  and  before  any 
securities  are  issued  pursuant  hereto  and  within  thirty  days  of  the 
service  hereof  the  said  company  shall  file  with  this  Commission  a 
satisfactory  stipulation  duly  authorized  by  its  board  of  directors 
and  verified,  accepting  this  order  with  all  its  terms  and  conditions, 
and  such  order  shall  be  void  and  of  no  force  or  effect  until  such 
stipulation  shall  have  been  filed  as  required  herein. 

9.  It  is  nevertheless  expressly  provided  that  in  all  respects  other 
than  as  directed  in  ordering  clause  No,  1  hereof,  this  order  shall 
not  be  effective,  and  particularly  that  no  securities  shall  be  issued 
or  sold  hereunder  by  the  applicant,  nor  shall  the  issue  or  sale  of 
any  such  securities  be  deemed  to  have  been  approved  aud  author- 
ized by  this  Commission  unless  and  until  compliance  with  the 
requirements  of  ordering  clause  No.  1  of  this  order  shall  have  been 
mad^  reported  to  and  approved  as  sufficient  by  this  Commission. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  this 
Commission  the  money  to  be  procured  by  the  issue  of  said  stock 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income. 
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In  the  Matter  of  the  Petition  of  the  Chasm  Powee  Company, 
Under  Section  69  of  the  Public  Service  Commiasions  Law,  for 
Authority  to  Execute  and  Deliver  a  Mortgage  for  $75,000  and 
to  Issue  an  Equal  Amount  of  5  Per  Cent  Bonds  to  be  Secured 
by  the  Mortgage 

Case  No.  5464 

(Public  Service  CommlBaion,  Second  District,  April  27,  1916) 

Application  of  the  Chum  Power  Company  of  Chateangay  for  leave  to 
deliver  to  Frank  P.  Eetucdy,  coahier  of  the  Pint  Hatiaiuil  Banlc  of 
Chateangay^  a  deed  of  tiuat  or  mort^aice  upon  its  plant  and  pioperty. 
The  petitioning  corporation,  Cbasm  Power  Compaoy,  asks  penniseion, 
under  section  69  of  the  Public  Service  CommisBione  Law,  to  execute  and 
deliver  to  Frank  P.  Kennedy,  cashier  of  the  First  National  Bank  of 
Chateaugay,  N.  Y.,  aa  trustee,  a  deed  of  trust  or  mortgage,  upon  its 
plant  and  property  dated  April  15,  1016,  to  secure  an  issue  of  first  mort- 
gage gold  bonds  bearing  interest  at  5  per  cent  per  annum  ba  the  aggre- 
gate amount  of  $76,000  par  value.  Also  to  issue  $17,000  of  its  6  per 
cent  mortgage  bonds,  par  value,  under  the  aforesaid  mortgage.  The 
purposes  for  which  the  said  bonds  are  to  be  used  and  restrictions  on 
a  thereof  stated. 


Petition  filed  March  7,  1916. 
Supplemental  petition  filed  March  16,  1916. 
Proposed  form  of  mortgage  filed  April  17,  1916. 

By  the  CoMMiasiON. —  Now,  therefore,  upon  the  forgoing 
record,  ordered  as  follows : 

1.  That  the  Chasm  Power  Company  is  hereby  authorized  pur^ 
suant  to  the  provisions  of  section  69  of  the  Public  Service  Com- 
missions Law,  to  execute  and  deliver  to  Frank  P.  Kennedy,  cashier 
of  the  First  National  Bank  of  Chateaugay,  N.  T.,  a  certain 
indenture,  deed  of  tnmt  or  mortgage  upon  all  its  plant  and  prop- 
erty, dated  the  15th  day  of  April,  1916,  to  secure  an  issue  of 
first  mortgage  gold  bonds,  bearing  interest  at  the  rate  of  5  per 
cent  per  annum,  payable  semi-annually  on  the  fifteenth  day  of 
April   and   October  in   each   year  to   the  aggregate  amount  of 
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$75,000  face  value,  a  copy  of  wliich  mortgage  has  been  filed  with 
this  CommisRion  herein,  and  that  the  form  of  Buch  indenture  so 
filed  is  hereby  approved,  provided  that  said  company  shall  have 
no  right  or  authority  to  issue  any  bonds  pursuant  to  the  terms  of 
said  mortgage  except  as  herein  or  hereafter  authorized  by  this 
Commifisioii. 

2.  That  upon  the  execution  and  the  delivery  of  said  indenture 
80  authorized  there  shall  be  filed  with  this  Commisaion  a  copy  of  it 
in  the  form  in  whicli  it  was  exe;'uted  and  filed,  together  with  an 
aflGdavit  by  the  president  or  other  executive  ofiBcer  of  the  com- 
pany, stating  that  the  indenture  as  executed  and  filed  is  the  same 
as  that  herein  approved  by  this  CommiBslon. 

3.  That  the  Cbasm  Power  Company  is  hereby  authorized  pur- 
suant to  the  provisions  of  section  69  of  the  Public  Service  Commis- 
sions Law,  to  issue  $47,000  face  value  of  its  5  per  cent  first  mort- 
gage bonds  under  the  aforesaid  mortgage. 

4.  That  said  bonds  of  the  total  face  value  of  $47,000  shall  be 
sold  for  not  less  than  their  face  value  and  accrued  interest  to  give 
net  proceeds  of  $47,000. 

5.  That  said  bonds  of  the  face  value  of  $47,000  so  authorized 

or  the  proceeds  thereof  to  the  amount  of $47,000  00 

shall  be  used  solely  and  exclusively  for  the  following  purposee: 

(a)  To  refund  outstanding  first  mort- 
gage bonds  due  January  15„  1915. . .    $8,000  00 

(b)  To  refund  outstanding  second 
mortgage  bonds  due  April  15,  1916.     14,500  00 

(c)  For  the  discharge  of  the  following 
bills  payable  outstanding  at  Decem- 
ber 81,  1915,  or  their  renewals: 

Humphrey  Bros.,'  demand 4,000  00 

PhilipRjan,  dueMay  15,  1916 1,000  00 

Catherine  Kyan,  due  March  28,  191G.  1,000  00 

Mrs.  P.  H.  Ryan,  due  Marrh  28,  1916.  500  00 
Presbyterian     Church     Society,     due 

October  10,  191 6 2,000  00 

Mrs.  Jefferson  Roberts,  duo  Dcrenibcr 

9,  1916 1,200  00 
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Mrs.  Clarissa  Chapman,  due  January 

19,  1917 $560  00 

First  National  Bank  of  Chateaugay  de- 
mand        8,000  00 

(d)  To  discharge  indebtedness  out- 
standing Decanber  31,  1915,  in- 
curred on  account  of  the  purchase  of 
materiala  and  supplies 1,043  79 

(e)  For  new  construction  as  set  fortli 
in  the  supplemental  petition  filed 

March  16,  1916 5,000  00 

$46,793  79 

Excess  proceeds  authorized $206  21 

in  so  far  as  the  same  may  be  applicable,  provided : 

(1)  That  such  bonds  or  the  proceeds  thereof  shall  be  applied 
on  such  new  construction  summarized  in  subdivision  (e)  hereof 
only  in  so  far  as  the  same  is  properly  chargeable  to  fixed  capital 
as  defined  in  the  uniform  system  of  accounts  for  electrical  corpo- 
rations adopted  by  this  CommiBsion. 

(2)  That  there  shall  not  be  expended  for  any  of  such  purposes 
a  sum  in  excess  of  the  amount  set  oppoeite  such  purposa 

(3)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  services  or  engineering  in  connection  with  such  constmction 
except  in  so  far  as  the  same  shall  not  be  performed  by  the  regular 
employees  and  (^cers  of  tie  company. 

6.  That  if  the  said  bonds  of  a  total  face  value  of  $47,000  shall 
be  sold  at  such  price  as  will  enable  the  company  to  realize  net 
proceeds  of  more  than  $47,000,  no  portion  of  the  proceeds  of 
such  sale  in  excess  of  the  last  aforesaid  sum  shall  be  used  for  any 
purpose  without  an  express  order  of  this  Commission. 

7.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Chasm  Power  Com- 
pany unless  any  such  pledge  or  hpyothecation  shall  have  been 
expressly  approved  and  authorized  by  this  Commission. 
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8.  That  the  Chasm  Power  Company  shall  for  each  six  months 
period  ending  June  thirtieth  and  December  thirty-firat  file  not 
more  than  thirty  days  from  the  end  of  such  period  a  verified  report 
showing : 

(a)  What  bonds  have  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  widi  the  authority  contained  herein  and 
the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  bonds  were  sold. 

(e)   What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sala 

(e)  With  respect  to  subdivisions  (a)  to  (d)  inclusive  of  order- 
ing clause  No.  5  herein  there  shall  be  shown  th©  amount  expwided 
in  reasonable  detail  of  the  proceeds  for  the  purposes  specified  herein 
during  such  period  and  stating  to  what  account  or  accounts  sadi 
expenditures  have  been  charged. 

(f)  With  respect  to  subdivision  (e)  of  ordering  clause  No.  5 
herein  there  shall  be  shown:  (1)  In  detail  the  amount  expended 
during  such  period  of  the  proceeds  of  the  bonds  herein  authorized, 
and  to  what  account  or  accounts  under  the  uniform  system  of 
accounts  for  electrical  corporations  the  expenditures  for  such  pur- 
pose have  been  charged,  giving  all  the  details  of  any  credits  to 
fixed  capital  in  connection  with  such  expenditures. 

(2)  A  summary  of  the  expenditures  for  such  purpose  during 
the  period  covered  by  the  report 

(3)  A  summary-  showing  the  distribution  by  accounts  provided 
in  the  uniform  system  of  accounts  of  the  expenditures  during 
such  period. 

In  reporting  under  sections  (2)  and  (3)  of  subdivision  (f)  of 
this  clause  there  shuU  be  further  shown  the  expenditures  of  the 
proceeds  of  the  bonds  herein  authorized  to  the  beginning  of  the 
period  reported  on  and  a  total  showing  such  expenditures  to  the 
end  of  the  period,  together  with  a  statement  of  the  balances  in  the 
fixed  capital  accounts  as  of  the  beginning  and  ending  of  such 
period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  sold  or  disposed  of  and  the  proceeds  thereof  ao- 


Pdr,yGOOgIe 


Pktitiow  of  £o4U£t  El,  Powee  Co. —  Stooz  Issub    280 

Public  Service  Commission,  Second  District 

counted  for  in  accordance  with  the  authority  contained  herein,  and 
if  during  any  period  no  bonds  were  sold  or  disposed  of  or  proceeds 
expended,  the  report  shall  set  forth  such  fact. 

9.  That  the  company  shall  within  thirty  days  of  the  service  of 
this  order  advise  this  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of 
this  Commission  the  money  to  be  procured  by  the  issue  of  said 
bonds  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chai^eable  to  operating  expenses  or  to  i: 


In  the  Matter  of  the  Petition  of  Boqukt  Elkcteic  Powee  Com- 
pany of  Willsboro,  Essex  County,  Under  Section  69  of  the 
Public  Service  Commi^ions  Law,  for  Authority  to  Issue 
$10,000  Preferred  Capital  Stock 

Case  No.  5439 

{Public  Service  Commisaion,  Second  District,  April  27,  1916) 

Permiuion  granted  for  incre&ie  of  preferred  capital  stock  to  the  Boqnet  Blec- 
trie  Power  Company. 

The  original  petition  of  the  Boquet  Electric  Power  Company  for  leave 
to  issue  910,000  par  value  of  its  preferred  capital  stock  to  be  sold  at  not 
less  than  par  was  filed  February  21,  1910.  The  certificate  of  increase 
of  capital  stock  was  filed  under  date  of  March  IS,  IBIG.  An  amendatory 
petition  was  filed  March  16,  191Q,  and  on  the  24th  of  April,  1916,  the 
report  of  the  division  of  capitalization  woe  made.  The  order  herein  vaa 
made  upon  the  foregoing  record. 

By  the  Commission. —  Ordered  as  follows: 

1.  That  the  Boquet  Electric  Power  Company  is  hereby  author- 
ized, pursuant  to  the  provisions  of  section  60  of  the  Public  Sen-- 
iee  Commissions  Law,  to  issue  $10,000  par  value  of  its  preferred 
capital  stock,  which  shall  be  sold  at  a  price  not  less  than  the  par 
value  thereof  to  give  net  proceeds  of  $10,000. 
Statk  Dipt.  Eept.— Vol,  8        19 
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2.  That  said  stock  of  the  par  vahie  of  $10,000  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $10,000  shall  he  used 
solely  and  exclusively  for  the  following  purpows ; 

(a)  For  the  reimbursement  of  the  treasury  of  the 
petitioner  for  moneys  actually  expended  from  in- 
come for  the  acquisition  of  fixed  assets  during 
the  period  from  December  31,  1910,  to  Decem- 
ber 31,  191,1,  not  obtained  from  die  issue  of 
stocks,  bonds,  notes,  or  other  evidence  of  in- 
debtedness of  such  corporatitoi $4,661  27 

(b)  For  additions  and  improvementa  to  be  made  to 
the  plant  and  property  of  the  petitioner  as 
follows : 

1  lliO -Horse-power  horizontal  water 

wheel  and  connections $1,000  00 

500  Running  feet  36-inch  and  40- 
inch  conductor  pipe 2,000  00 

1  3-Phase  60  cycle  2300  volt  gene- 
rator installed 1,500  00 

1  Switchboard  and  equipment  for 
synchronizing  together  with  watt 
meter  installed 600  00 

Contingenciee 238  73 

$5,338  73 


$10,000  00 


in  BO  far  as  the  same  may  be  applicable  provided : 

(1)  That  such  stock  or  the  proceeds  thereof  shall  be  applied 
on  such  new  construction  summarized  in  subdivision  (b)  hereof 
only  in  so  far  as  the  same  is  a  real  increase  in  the  fixed  capital 
of  the  petitioner  and  not  a  replacement  of  any  part  of  such  fixed 
capital  or  substitution  for  wasted  capital  or  other  loss  properly 
chargeable  to  income  in  accordance  with  the  detinitions  contained 
in  the  uniform  system  of  accounts  for  electrical  corporationa 
adopted  by  this  CommissitHi. 
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(2)  That  there  ^all  not  be  expended  for  any  of  such  purposes 
a  Bum  in  excess  of  the  amount  set  opposite  such  purpose. 

(3)  That  there  shall  be  do  chai^^  to  fixed  capital  on  account 
of  services  or  engineering  in  connecti<m  with  such  construction 
except  in  so  far  as  the  same  shall  not  be  performed  by  the  regu- 
lar employees  and  officers  of  the  company,  or  by  such  officers  and 
employees  who  have  been  especially  assigned  to  such  construction 
work, 

(4)  That  if  there  shall  be  required  for  any  of  the  aforesaid 
purposes  subject  to  the  limitations  herein  contained,  a  snm  less 
than  tho  amount  set  opposite  thereto,  no  portion  of  said  amonnt 
over  the  actual  cost  thereof  so  required  shall  be  used  for  any 
purpose  without  the  further  order  of  this  Commission. 

3.  That  if  the  said  stodt  of  a  total  par  value  of  $10,000  herein 
authorized  shall  be  sold  at  such  price  as  will  enable  the  company 
to  realize  net  proceeds  of  more  ihan  $10,000  no  portion  of  the 
proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum  shall 
be  used  for  any  purpose  without  the  further  order  of  the  Com- 
mission. 

4.  That  the  Boquet  Electric  Power  Company  shall  for  each 
six  months  period  ending  June  thirtieth  and  December  thirty- 
first  file  not  more  than  thirty  days  after  the  end  of  such  period 
a  verified  report  showing: 

(a)  What  stock  has  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herrau, 
and  the  date  of  such  sale  or  disposition ; 

(b)  To  whom  Bueh  stock  was  sold ; 

(c)  ^Vhftt  proceeds  were  realized  from  such  sale ; 

(d)  Any  other  terms  and  conditions  of  such  sale; 

(e)  With  respect  to  subdivision  (a)  of  ordering  clause  No.  3 
herein  there  shall  be  shown  the  amount  expended  of  the  proceeds 
for  tho  purpose  therein  specified  during  such  peo-iod  and  stating 
to  what  account  or  accounts  under  the  uniform  system  of  accounts 
the  expenditures  for  euch  purpose  have  beai  charged. 

(f)  With  respect  to  gubdivision  (b)  of  ordering  clause  No,  2 
herein  there  ahall  be  shown: 
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(1)  In  detail  the  amount  expended  during  such  period  of 
the  proceeds  of  the  stock  herein  authorized  and  to  what  account 
or  aceouuta  under  the  uniform  system  of  accounts  for  electrical 
eorporationa  the  e^ipendituree  for  aueh  purposes  have  been 
charged,  giving  all  the  details  of  any  credits  to  fixed  capital 
ill  connection  with  each  expenditures. 

(2)  A  summary  of  the  expenditures  for  such  purpose  during 
the  period  covered  by  the  report. 

(3)  A  summary  showing  the  distribution  by  accounts  pro- 
vided in  the  uniform  system  of  accounts  of  the  expenditures 
during  such  period. 

In  reporting  under  sections  (2)  and  (3)  of  subdivision  (f)  of 
t^is  clause  there  shall  be  further  shown  the  expenditures  of  the 
proceeds  of  the  stock  herein  authorized  to  the  beginning  of  the 
period  reported  on  and  a  total  showing  such  expenditureB  to  the 
end  of  the  period,  together  with  a  statement  of  the  balances  in 
the  fixed  capital  accounts  as  of  the  beginning  and  ending  of  such 
period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  stock 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended 
in  accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  stock  was  sold  or  disposed  of  or  proceeds  expended, 
the  report  shall  set  forth  such  fact. 

5.  That  the  Boquet  Electric  Power  Company  shall  adjust  its 
bodts  and  accounts  as  of  December  31,  1915,  by  the  entries  con- 
tained on  page  nine  of  the  report  of  the  division  of  capitalization 
of  this  CommisaiOTi,  dated  April  24,  1916,  so  that  the  balance 
sheet  taken  therefrom  as  of  December  31,  1915,  shall  be  in 
accordance  with  the  balance  sheet  shown  on  page  three  of  that 
report,  as  follows: 

Assets  side 

Fixed  capital «29,747  99 

Cash 180  66 

Accounts  receivable 395  66 

Materials  and  supplies 300  00 

Total  assets  side $30,624  31 
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Liahilities  side 

Capital  Btock $19,950  00 

Funded  debt 4,000  00 

Accounts  payable 395  66 

Reserve  for  accrued  amortization 1,445  00 

SnrpluB 4,833  65 

Total  Liabilities  side $30,624  31 


and  within  thirty  days  from  the  service  of  this  order  verified 
proof  shall  be  submitted  to  the  C<Hnmi88ion  that  such  entries  have 
been  made, 

6.  It  is  nevertheless  expressly  provided  that  in  all  respects 
other  than  as  directed  in  ordering  clause  No,  5  hereof,  this  order 
shall  not  be  effective,  and  particularly  that  no  stock  shall  be 
issued  or  sold  hereunder  by  the  applicant,  nor  shall  the  issue  or 
sale  of  any  such  stock  be  deemed  to  have  been  approved  and 
authorized  by  this  Commission  unless  and  until  compliance  with 
the  requirements  of  ordering  clause  Na  5  of  this  order  shall  have 
been  made,  reported  to  and  approved  as  sufficient  by  this  Com- 
mission. 

7.  That  the  authority  contained  in  this  order  to  issue  stock 
is  upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof  and  before 
any  stock  is  issued  pursuant  hereto  and  within  thirty  days  of  the 
service  hereof,  the  said  company  shall  file  with  this  Commission 
a  satisfactory  verified  stipulation  duly  authorized  by  its  board 
of  directors,  accepting  this  order  with  all  its  terma  and  com- 
dititm^  and  such  order  shall  be  void  and  of  no  force  or  effect 
imtil  such  stipulation  shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of 
this  Commission  the  money  to  be  procured  by  the  issue  of  said 
stock  herein  authorized  is  reasonably  required  for  tie  purposes 
specified  in  this  order  and  Uiat  such  purposes  are  not  in  whole 
or  in  part  reasonably  chargeable  to  operating  expenses  or  to 
Id  come. 
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In  the  Matter  of  the  Petition  of  Bcffalo  Gbneeai.  Elbcteic 
CoaPANY,  Under  Section  68  of  the  Public  Service  Ccomnis- 
Biona  Law,  for  PermisBion  to  Construct,  in  the  Town  of  Tona- 
wanda,  Erie  County,  an  Electric  Plant,  Including  Poles,  Wirea, 
Conduits,  and  Appurtenances  for  Transmitting  and  Furnishing 
to  the  Public  Electricity  for  Light,  Heat  or  Power,  and  for 
Approval  of  the  Exercise  of  Rights  and  Privil^es  Under  a 
Franchise,  to  Use  Highways  and  Public  Places  for  the  Lines, 
Received  From  the  Town  Board  and  Superintendent  of  High- 
ways 

Case  No.  5505 

(Public   Service  CommlsBion,  Second  Diitrict,   April  87,  1916) 

Conunt  of  tke  local  anthoritlei  of  the  town  of  TouAwanda,  Erie  coniity,  to 
the  Buffalo  General  Electric  Company  to  comtmct  an  electric  lisht  plant 
in  aaid  town,  appioved. 

Specinc  reatrictiona  incident  to  the  granting  of  the  authority  asked  for 
by  the  Buffalo  General  Electric  Company.  Consent  of  the  State  Commis- 
sion of  Highways  prcrequiHite  to  the  constrttction  of  the  electric  light 
plant  Baked  for.  The  Tonawanda  Power  Company  given  authority  within 
six  months  to  ask  for  a  hearing  as  to  said  francbise  of  the  Buffalo  General 
Electric  Company. 

By  the  Commission. —  The  petitioner,  Buffalo  General  Elec- 
tric Company,  filed  its  petition  in  this  proceeding,  on  the  10th 
day  of  April,  1916,  for  permission  to  construct,  in  the  town  of 
Tonawanda,  Erie  county,  an  electric  plant,  and  for  the  laying, 
erection,  construction,  maintenance  and  operation  of  all  suitable 
structures  in,  along,  across,  through,  over  or  under  the  pnblic 
ways  of  said  town,  for  conducting,  transmitting  and  furnishing 
electricity  to  the  said  town  and  the  inhabitants  thereof,  and  for 
the  transmission  of  such  electric  power  through  the  said  town  to 
the  city  line  of  Buffalo ;  and  for  approval  of  the  exercise  of  a 
franchise  to  use  highways  and  public  places  therefor,  received 
from  the  town  board  and  superintendent  of  highways  of  said  . 
town,  and  which  said  franchise  was  granted  and  is  dated  April 
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25,  1916;  thereafter  a  notice  was  duly  published  in  accordance 
with  the  rules  of  this  Commission  for  all  persons  knowing  any 
reason  why  said  petition  should  not  be  granted,  to  file  the  same 
with  the  secretary  of  the  Commission  on  or  before  the  Slst  day  of 
April,  1916;  and  proof  of  the  publication  of  said  notice  having 
been  duly  filed  with  the  Commission,  and  a  hearing  having  been 
duly  held  by  the  Commission,  in  the  city  of  Buffalo  on  the  22d 
(lay  of  April,  1916,  at  which  hearing  Mr.  Charles  R.  Huntley, 
the  president,  and  Honorable  Daniel  J.  Kenefick,  of  the  firm 
of  Kenefick,  Cooke,  Mitchell  &  Bass  of  Buffalo,  attorneys,  having 
appeared  on  behalf  of  said  petitioner,  and  Mr.  F.  L.  Lovelace  of 
Niagara  Palls,  N.  Y.,  having  appeared  on  behalf  of  the  Tona- 
wanda  Power  Company,  and  no  one  appeared  in  opposition 
thereto,  except  that  it  was  requested  by  the  attorney  for  the  Tona- 
wanda  Power  Company,  that  the  order  of  the  Commission  herein 
contain  a  provision  that  said  company  may  apply  for  a  hearing 
in  this  matter  in  case  it  desires  to  make  objections  to  the  approval 
of  said  franchise,  rdating  to  said  distribution  system,  at  any 
time  within  six  months  after  the  date  of  such  order,  which  was 
consented  to  by  the  petitioner  herein;  and  certain  proofs  and  pro- 
ceedings having  been  thereupon  taken  and  had,  whereby  it  satis- 
factorily appears  that  Uie  petitioner  is  a  domestic  corporation, 
and  is  desirous  of  constructing  in  said  town,  a  steam  plant  with 
all  necessary  equipments  for  generating  electricity  to  be  trans- 
mitted therefrom  to  the  city  of  Buffalo  by  means  of  suitable  wires, 
cables  or  other  conductors,  with  all  necessary  poles,  pipea^  con- 
duits and  other  appliances,  and  also  for  the  purpose  of  conduct- 
ing, transmitting,  distributing  and  furnishing  electricity  1:^  such 
means  to  said  tOAvn  of  TtMiawanda  and  the  inhabitants  thereof, 
for  light,  heat  and  power;  and  the  said  franchise  having  been 
presented  to  and  filed  with  the  Commission  at  said  hearing, 
marked  as  Exhibit  2,  and  filed  with  the  papers  in  this  ease; 

And  from  all  of  such  papers,  proofs  and  proceedings,  it  being 
hereby  determined  that  the  construction  of  said  electric  plant 
and  the  exercise  of  said  franchise  therefor  are  necessary  and 
convenient  for  the  public  service; 
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It  is  therefore  ordered :  1.  That  pursuant  to  the  provisions  of 
aection  68  of  the  Public  Service  Commissions  Law,  permission  and 
approval  are  hereby  given  to  Buffalo  Gwieral  Electric  Company  to 
construct,  maintain  and  operate  the  said  electric  plant,  and  to 
lay,  construct,  maintain  and  operate  in  said  town  all  suitable 
wires,  cables  or  other  conductors,  with  the  necessary  poles,  pipes, 
conduits  and  other  appliances  for  conducting,  transmitting,  dis- 
tributing and  furnishing  electricity  for  light,  heat  and  power  to 
the  said  town  of  Tonawanda  and  the  inhabitants  thereof,  and  also 
for  the  purpose  of  transmitting  electric  power  from  the  said 
generating  plant  to  the  city  line  of  Buffalo,  as  the  same  are 
specifically  provided  for  in  said  franchise. 

2.  That  permission  and  approval  are  also  hereby  given  to  the 
Buffalo  General  Electric  Company  to  exercise  all  the  rights  and 
privileges  conferred  by  the  said  franchise,  so  granted,  by  the 
town  board  and  superintendent  of  highways  of  the  town  of  Tona- 
wanda, Erie  county,  on  the  25th  day  of  March,  1916,  subject  to 
and  in  accordance  with  all  Uie  terma,  conditions,  limitations  and 
restrietiona  of  said  franchisa 

3.  No  such  poles,  pipes,  conduits,  appliances  or  other  struc- 
tures herein  authorized  shall  he  placed  in,  along,  over,  across, 
through  or  under  any  state  or  county  highway  without  first  obtain- 
ing the  consent  of  the  State  Commission  of  Highways. 

4.  That  the  said  Tonawanda  Power  Company  may  without 
prejudice  and  within  six  months  from  the  date  of  this  order, 
apply  to  the  Commissicm  for  a  hearing  in  this  case  upon  that 
part  of  the  application  herein  relating  to  the  exercise  of  said 
franchise  for  the  distribution  service  of  the  petitioner  to  the  town 
of  Tonawanda  and  t^e  Inhabitants  thereof. 
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In  the  Matter  of  tlie  Petition  of  Carpenter's  Bds  Line,  Inc., 
Under  Chapter  667  of  the  Laws  of  1915,  for  a  Certificate  of 
Public  Convenience  and  Nece3ait_>'  for  the  Operation  of  a  Stage 
Eoute  by  Auto  Bussee  in  the  City  of  Watertown,  It  Being 
Propoaod  that  the  Route  Shall  Also  be  Operated  Between 
Watertown  and  the  Incorporated  Village  of  Carthage 

Case  No.  5491 

(Public  Service  ComiuiBBiDn,  Second  District,  Ma^  2,  1016) 

ConatmlnK  aectiani  15  and  36  of  the  Transpottation  Corpoiations  Law  u 
amended  relative  to  atace  lontes. 

The  present  law  as  to  etage  routes  and  auto  buBBes  (sections  25  and  26 
of  the  Trangportatiou  Corporations  Law  as  amended  in  1915)  relates 
onlj  to  operation  upon  and  along  streets,  avenues,  and  public  places  in 
cities.  Neither  this  CoramiBHion  nor  the  local  authorities  of  cities  may 
rightfully  use  the  power  conferred  by  that  statute  for  the  purpose  of 
regulating  operation  or  controlling  competition  outside  the  city.  Ibe 
Commission  will  not  impute  to  a  city  council  in  granting  or  withliolding 
its  consent  to  orban  operation  an  intention  to  regulate  extra-urban 
competition, 

B.  A.  Gray,  Blaci  River,  N".  Y.,  and  John  H.  O'Brien,  Water- 
town,  N.  y.,  for  petitioner, 

Charles  Norris,  Carthage,  N,  Y.,  for  Ralph  Gates  and  Harold 
Comstock,  a  copartnership  operating  an  auto  bua  line  between 
Watertown  and  Carthage,  in  opposition, 

Cobb  &  Cosgrove  (by  Mr.  Coagrove),  Watertown,  N.  Y.,  foi* 
the  Black  River  Tracticm  Company. 

T.  M.  Ripley,  division  engineer  State  Highway  Department, 
Watertown,  N,  Y. 

Irvine,  Commissioner. —  Carpenter's  Bus  Line,  Inc.,  makes 
application  for  a  certificate  of  convenience  and  necessity  for  the 
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operation  of  a  motor  bus  liue  for  the  conveyance  of  passengers 
and  baggage  over  certain  streets  in  tlic  city  of  Watertown  a»  a 
part  of  a  line  extending  from  tbe  public  square  in  tliat  city  over 
buch  streets  and  then  over  highways  tlirongh  certain  villages  and 
hamlets,  including  the  hamlet  of  Deferiet,  to  the  village  of 
Carthage.  It  is  not  proposed  to  carry  passengers  locally  from 
one  point  to  another  within  the  city  of  Watertown.  At  the  hear- 
ing, besides  tbe  petitioneo-,  there  were  appearances  for  the  Blade 
River  Traction  Company,  operating  a  street  railway  system  in 
the  city  of  Watertown ;  the  State  Highway  Department ;  and  for 
Messrs.  Gates  &  Comstock,  also  operating  a  bus  line  between 
Watertown  and  Carthage.  There  was  no  opposition  except  on 
behalf  of  ilessrs.  Gates  &  Comstock. 

Tbe  present  law  on  the  subject  is  found  in  sections  25  and 
26  of  the  Transportation  Corporations  Law  as  enacted  by  chap- 
ter 607  of  the  Laws  of  1915.  This  act  relates  only  to  operation 
upon  and  along  streets,  avenues,  and  public  places  in  cities,  and 
requires  as  a  prerequisite  to  a  certificate  of  public  convenience 
and  necessity  from  this  Commission  the  consent  of  the  local 
authorities  of  the  city.  The  opposition  to  the  granting  of  this 
certificate  is  based  upon  the  theory  that  the  mayor  and  common 
council  of  the  city  of  Watertown,  constituting  the  local  autho^itie^3 
within  the  meaning  of  the  law,  intended  to  grant  their  consent 
to  the  applicant's  operation  over  the  city  streets  solely  as  a  part 
of  a  line  from  Wateirtown  to  the  hamlet  of  Deferiet;  that  they 
would  not  eonscioudy  have  granted  consent  to  operate  over  the 
city  streets  had  they  known  that  the  purpose  was  to  continue  tbe 
route  to  Carthage ;  diat  the  present  application,  being  for  a  certifi- 
cate to  operate  over  the  streets  of  Watertown  for  the  purpose  of 
reaching  Carthage,  varies  therefore  from  the  consent  given  by 
the  city  and  has  no  sufficient  *'  consent  of  the  local  authorities  " 
upon  which  it  can  be  based. 

The  application  made  to  the  mayor  and  common  council  recited 
that  a  certificate  of  convenience  and  necessity  had  been  duly 
issued  by  this  ('o(iiiuif;.''ion  under  the  former  law  for  the  operation 
of  a  line  for  the  conveyance  of  passengers  and  baggage  over  the 
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highways  from  the  village  of  Deferiet  to  the  public  square  in  the 
city  of  Watertown,  and  that  eaid  line  had  been  operated.  The 
reijuestwas  merely  to  operate  over  certain  designated  streets 
within  the  city.  The  resolution  whereby  the  consent  of  the  city 
was  granted  refers  only  to  operation  over  the  designated  route 
within  the  city  of  Watertown,  and  contains  no  reference  to  any 
extra-urban  operation.  At  the  hearing,  evidence  was  received  of 
the  actual  proceedings  and  transactions  before  the  cconmon  council 
and  at  the  bearing  held  before  a  committee  thereof,  but  evidence 
was  excluded  as  to  the  intention  and  motives  of  the  individual 
aldermen  except  as  disclosed  by  these  proceedings.  The  result 
was  inconclusive  but  eufBcient  appears  to  guide  us  to  a  disposition 
of  the  case. 

This  Commission  held  in  Matter  of  the  Petitions  of  Allen  P. 
Bartholomew  and  John  J.  Neil,  Public  Service  Commission, 
Second  District,  Opinion  No,  249,  that  the  legislation  of  1915 
deprived  the  Commission  of  all  power  of  regulation  of  bus  lines 
operating  outside  of  cities,  and  that  to  use  the  authority  conferred 
by  that  legislation  of  granting  or  withholding  certificates  of  pub- 
lic conveni^ice  and  necessity  for  operation  over  streets  as  a 
means  of  regulating  competition  outside  the  city  would  amount 
to  a  usurpation  of  power.  It  is  not  conceivable  that  the  local 
authorities  of  a  city  should  have  any  greater  authority  than  the 
Commission  to  regulate  competition  outside  the  city  through  the 
power  they  possess  of  granting  or  withholding  consent  to  operate 
within  the  city.  Although  it  is  inferable  from  the  evidence  that 
the  council  of  the  city  of  Watertown  has  informally  adopted  a 
policy  of  granting  its  consent  to  enter  the  city  to  no  more  than 
one  line  operating  over  a  particular  route  without  the  city,  we 
cannot  attribute  to  the  council,  in  pursuing  this  policy,  an  inten- 
tion to  r^ulate  extra-urban  competition.  There  may  be  sufficient 
other  reasons  for  such  a  policy.  For  example,  the  local  author- 
ities may  believe  that  ingress  to  the  city  should  be  afforded  by 
means  of  one  bus  line,  but  that  if  several  ran  over  the  same  route 
there  would  result  an  undue  congestion  of  traffic,  an  undue  wear 
of  city  pavements,  or  undue  speed  because  of  the  competition 
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developed.  It  ia  hardly  possible  that  any  of  these  motives  actu- 
ated the  council  in  the  present  case,  Deferiot  ia  on  the  road 
between  Carthage  and  Watertown>  so  that  in  any  view  consent 
has  been  given  to  the  operation  over  the  same  streets  in  Water- 
town  by  two  lines  of  busses,  both  operating  over  the  greater  part 
of  this  route.  While  the  petition  to  the  common  council  recited 
former  operation  between  Deferiet  and  Watertown,  the  consent 
granted  contained  no  restriction  as  to  the  purpose  for  which  opera- 
tion within  the  city  was  to  be  permitted.  The  mayor  had  direct 
notice  of  the  hearing  in  this  case,  and  notice  of  the  hearing  was 
published  in  two  Watertown  papers.  While  certain  aldermen 
were  called  a»  witnesses  there  was  no  appearance  on  brfialf  of  the 
city  against  tlie  application.  Furthermore,  if  the  local  author- 
ities were  in  fact  induced  by  misrepresentation  to  grant  a  consent 
■which  would  not  otherwise  have  been  granted,  it  ia  not  for  this 
Commission  in  effect  to  review  their  action  or  to  annul  it;  and 
under  SU4^  circumstances  no  vested  interest  can  have  been 
acquired  prev«iting  the  rescission  of  such  action  in  a  lawful 
manner. 

We  hold  therefore  that  the  local  authorities  of  the  city  of 
Watertown  have  granted  their  consent  to  the  operation  over  the 
designated  streets  of  the  complainant's  line.  It  is  merely  the 
extension  of  a  line  for  which  a  certificate  was  granted  under  the 
old  law,  and  no  reason  has  been  shown  why  one  should  not  be 
granted  under  the  present  law. 
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In  the  Matter  of  the  Application  of  The  New  Yokk,  Chicago 
AND  St.  Lodis  Railhoad  Company,  Under  Section  55  of  the 
Public  Service  Commissions  Law,  for  Authority  to  Issue 
Equipment  Trust  Certificates  for  $1,250,000  Under  "  The  Kew 
York,  Chicago  and  St.  Louis  Railroad  Eqnipment  Trust  of 
1916" 

Case  No.  5490 

(Public  Service  Commiulon,  Second  District,  Hay  i,  1916) 

Equipment  trust  certificates  to  be  iasned  by  the  New  York,  ChiuEO  and 
St.  Lonis  fiailroad  Comptny  anthoiiied. 

On  March  28,  IB16,  the  petitioning  corporation,  the  New  York,  Chicago 
and  St.  Louis  Railroad  Company,  filed  a  petition  with  tlie  CommiBaion 
for  leave  to  issue  certain  equipment  trust  certiflcatcB  of  the  face  value 
of  91,2S'>,000  at  4^  per  cent  interest  and  to  execute  an  agreement  of 
lease  in  connection  therewith.  Authority  granted  with  speciflc  restric- 
ttoD*  «•  to  said  certidcatei, 

By  the  Coumission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows: 

1.  That  the  New  York,  Chicago  and  St.  Louis  Eailroad  Com- 
pany is  hereby  authorized,  pursuant  to  the  provisions  of  section  55 
of  the  Public  Service  Commissions  Law,  to  execute  and  deliver 
to  a  trustee  to  be  hereafter  designated,  snbjeet  to  the  approval  of 
this  Commission,  a  certain  agreement  known  as  "  The  New  York, 
Chicago  and  St.  Louis  Railroad  Company  Equipment  Trust  of 
1916,"  the  date  of  which,  tt^ether  with  the  dates  of  maturity  of 
the  certi6cates  to  be  issued  thereunder  and  the  semi-annual  dates 
upon  which  interest  thereon  is  to  be  paid,  are  to  be  hereafter 
determined  by  the  petitioner,  which  agreement  will  secure  an 
issue  of  $1,250,000  face  value  of  equipment  trust  certificates, 
which  are  entitled  to  interest  at  the  rate  of  4H  p*r  cent  per 
annum,  and  to  execute  and  deliver  an  agreement  of  lease,  copies 
of  which  agreement  and  agreement  of  lease  are  annexed  to  the 
petition  herein  as  Exhibit  "  K,"  and  that  the  form  of  such  agree- 
ments are  hereby  approved. 
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2.  That  upon  the  execution  and  delivery  of  aaid  agreemrait  and 
agreement  of  lease  herein  authorized  there  shall  be  filed  with 
thia  Commission  verified  copies  of  the  same  in  the  form  in  which 
they  were  executed  and  delivered,  together  with  an  affidavit  by  the 
president  or  other  executive  officer  of  the  company,  stating  that 
the  agreement  and  agreement  of  lease  as  executed  and  delivered 
are  the  same  as  herein  approved  by  this  Commission. 

3.  That  the  Xew  York,  Chicago  and  St.  Louis  Railroad  Com- 
pany ia  hereby  authorized,  pursuant  to  the  provisions  of  section  55 
of  the  Public  Service  Commissions  Law,  to  issue  $1,250,000  face 
value  of  its  4^2  per  cent  equipment  trust  certificates  under  the 
aforesaid  agreement 

4.  That  the  equipment  trust  certificates  herein  authorized  of  a 
total  face  value  of  $1,250,000  shall  be  sold  for  not  lese  than 
96  per  cent  of  their  face  value  to  give  net  proceeds  of  $1,200,000, 
which  shall  be  used  solely  -and  exclusively  for  the  purchase  of 
1,000  SOjOOO-jjounds  capacity  steel  underframe  box  cars,  pro- 
vided that  the  face  vaJue  of  such  certificates  shall  not  exceed  90 
per  cent  of  the  coat  to  the  petitioner  of  such  equipment. 

5.  That  the  New  York,  Chicago  and  St.  Louis  Railroad  Com- 
pany shall  for  each  six  months'  period  ending  June  thirtieth  and 
December  thirty-first  file  not  more  than  thirty  days  from  the  end 
of  such  period  a  verified  report  showing: 

(a)  What  certificates  have  been  sold  or  otherwise  disponed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein  and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  certificates  were  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  The  amount  expended  of  the  proceeds  for  the  purpose  speci- 
fied herein  during  such  period,  and  stating  to  what  account  or 
accounts  such  expenditures  have  been  charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  cer- 
tificates have  been  sold  or  disposed  of  and  the  proceeds  expended 
in  accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  certificates  were  sold  or  disposed  of  or  proceeds 
tiiereof  c.'ipcnded,  the  report  sliall  set  forth  such  fact. 
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6.  That  the  company  shall  within  thirty  days  of  the  eervice  of 
this  order  advise  this  Commiaeion  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  that  in  the  opinion  of  this 
CommiBeion  the  money  to  be  procured  by  the  issue  of  said  cer- 
tificates herein  aiithoi-ized  is  reasonably  required  for  the  purpose 
specified  in  this  order  and  that  such  purpose  is  not  in  whole  or 
in  pait  reasonably  chargeable  to  operating  ezpensea  or  to  incomei. 


In  the  Matter  of  the  Petition  of  The  Ulstbb  and  Delawahb 
HAtLROAn  CoMPAsv  Under  Section  49  of  the  Public  Service 
Commissions  Law  for  Approval  of  an  Increase  of  Its  Mileage 
Book  Rate 

Case  No.  4873    . 

(Public  Service  Commiision,  S«cand  District,  May  4,  1916) 

Fanner  dedaion  luving  beea  reversed  bjr  the  Conit  of  Appeals  tbe  ConmLission 
gjanted  an  order  confonning  to  tlie  bolding  of  tbe  court. 

On  Jul;  H,  1BI5.  the  UUtrr  and  Delaware  Railroad  Company  applied 
for  a  rehearing  from  tlie  decision  of  tbe  Commiseion  that  the  tatter  hod 
jurisdlctioD  of  mileage  book  rates  herein.  This  holding  of  the  CommiB- 
eion was  reversed  by  tbe  court  and  in  conformity  with  tbe  opinion  and 
of  the  Court  of  Appeals  and  on  a  rehearing  by  the  CommiBHlon,  tbe 
company  was  authorized  to  increase  its  mileage  booli  rate. 

By  the  Commission. —  The  Commission  having  entered  an 
order  in  this  case  on  July  6,  1915,  denying  the  application  of  the 
Ulster  and  Delaware  Railroad  Company  for  permission  to  increase 
its  mileage  book  rate  because  the  Commission  was  of  the  opinion 
that  it  had  no  nnthority  to  grant  said  application  in  view  of  the 
provisions  of  section  60  of  the  Railroad  Law  and  the  Commission 
having  provided  in  said  order  that  in  the  event  that  the  courts 
should  determine  that  the  Commission  had  the  power  to  grant 
an  increase  in  the  mileage  book  rate  of  the  petitioner  that  it 
might  renew  its  application  for  said  permission  upon  the  record 
in  this  case. 
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And  the  Oommissiou  having  eutered  an  order  on  July  14, 1915, 
denying  the  application  of  the  UlateT  and  Delaware  Eailroad 
Company  for  a  rehearing  in  the  above  entitled  matter  for  the 
reasons  set  forth  in  the  order  of  July  6,  1915,  notwithstanding 
the  Commission  was  of  the  opinion  that  the  existing  mileage  book 
rate  of  the  petitioner  waa  insufBcient  to  yield  reasonable  com- 
pensation for  the  service  rendered; 

And  said  petitioner  having  appealed  from  the  order  of  the  Com- 
mission to  the  Appellate  Division  of  the  Third  Judicial  Depart- 
ment, which  decided  that  the  Commission  had  jurisdiction  of 
said  mileage  book  rates  and  annulling  the  orders  of  the  Commis- 
sion  with  reference  thereto,  and  the  Court  of  Appeals  of  the  State 
of  New  York  having  affirmed  the  decision  of  the  aaid  Appellate 
Division  of  the  Third  Judicial  Department  on  May  2,  1916,  and 
the  order  of  the  Court  of  Appeals  having  been  duly  entered  on 
May  3,  1916;  and  the  said  the  Ulster  and  Delaware  Eailroad 
Company  having  applied  to  this  Commission  under  date  of  May 
4,  1916,  for  an  order  granting  its  application  heretofore  made 
for  authority  to  increase  its  mileage  book  rate  from  two  to  three 
cents  a  mile;  and  the  Commission  having  granted  a  hearing  to 
the  said  petitioner  at  the  office  of  the  Commission  In  the  city  of 
Albany  on  May  4,  1916,  at  which  time  Lewis  E.  Can,  Esq.,  of 
Albany,  N.  Y.,  and  H.  H.  Fleming  of  Kingston,  N.  Y.,  and 
Edward  D.  Coykendall,  the  president  of  the  company,  appeared 
in  its  bdialf ;  and  after  due  deliberation,  having  determined  upon 
the  evidence  then  presented  and  on  the  record  previously  made  in 
this  case  that  the  rate  charged  by  the  IJlster  and  Delaware  Kail- 
road  Company  of  two  cents  per  mile  for  mileage  book  tickets  for 
use  on  its  lines  is  insufficient  to  earn  reasonable  compensation  for 
the  service  rendered  therefor,  and  that  an  increase  in  the  rate 
charged  for  such  tickets  by  said  the  Ulster  and  Delaware  Rail- 
road Company  from  two  cents  per  mile  to  two  and  nine-tenths 
cents  per  mile  will  be  just  and  reasonable  and  not  in  violation  of 
any  provision  of  the  Public  Service  Commissions  Law  or  any 
other  provisions  of  the  laws  of  the  State  of  New  York;  and  that 
Buch  increase  in  mileage  book  rates  will  tend  to  give  said  railroad 
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company  more  nearly  a  reasonable  average  return  upon  the  value 
of  the  property  actually  used  in  the  public  service  and  enable  it 
to  make  proper  reservation  out  of  its  income  for  surplus  and  con- 
tingencies, it  is  hereby 

Ordered:  (1)  That  said  the  Ulster  and  Delaware  Railroad 
Company  be  and  it  hereby  is  authorized  to  increase  the  maximum 
rate  for  mileage  book  tickets  for  use  on  its  lines  from  two  cents 
to  two  and  nine-tenths  cents  per  mile,  which  rate  the  Commission 
determines  is  a  just  and  reasonable  rate  to  be  hereafter  observed 
and  enforced  as  the  maximum  to  be  charged  for  such  mileage  book 
tickets  for  the  transportation  of  persons  on  the  lines  of  said 
railroad. 

(2)  That  said  the  tJlster  and  Delaware  Railroad  Company  be 
and  it  hereby  is  authorized  to  put  such  advance  rates  on  mileage 
book  tickets  into  effect  on  one  dny's  notice  to  the  public  and  to 
the  Commission  by  the  issuance  of  proper  tarifE  supplement  posted 
and  filed  in  accordance  with  the  requirements  of  the  Public  Serv- 
ice Commissions  Law  and  the  Commission's  tariff  regulations 
established  therefor. 

(3)  itfothing  herein  contained  shall  be  considered  as  preventing 
the  Commission  from  reducing  the  mileage  book  rates  of  the 
petitioner  at  any  time  hereafter  if  upon  investigation  it  shall 
determine  that  the  maximum  rates  herein  provided  for  should  be 
reduced, 

(4)  That  the  respondent  shall  notify  the  Commission  within 
ten  days  from  the  date  of  the  entry  of  this  order  whether  the 
terms  of  the  same  are  accepted  and  will  be  complied  with  by  it 
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In  the  Matter  of  the  Complaint  of  Ebwaed  S.  Aoob  against  the 
New  Yoek  Centkal  Railroad  Oompa-jy,  Asking  an  Order 
Directing  That  Said  Company  Start  and  Run  Cara  for  the 
Transportation  of  PasspiifjerB  and  Property  at  Regular  Timea 
Over  the  Mnhopac  Falls  Railroad  and  Establish  and  Maintain 
Proper  and  Necessary  Stations  on  Said  Railroad 

Case  No.  5337 
(Public  Service  Commiasion,  Second  DJBtriet,  May  9,  1S16) 

Circumstances  nndei  wbkb  increased  serrice  on  one  ceitain  branch  of  a  rail- 
road will  not  be  required. 

A  common  carrier  limited  in  its  right  to  performing  certain  Mtvices  at  «  loss. 
It  seems  tliat  altliough  a  railroad  compan;  may  be  under  legal  obliga- 
tion to  supply  belli  pBEisenger  and  freiglit  aervioe,  the  demand  for  one 
lirnnch  nf  such  service  may  be  so  slight  in  comparison  with  the  cost  and 
inconvenience  of  its  rendition  that  the  Commisaion  would  not  be  Justified 
under  section  26  of  the  Public  Service  Commissions  Law  in  making  an 
order  requiring  the  cBlablighment  of  that  branch  of  the  service.  Where, 
however,  tliere  is  a  substantial  demand  for  both  branches  of  service,  the 
Comminsion  must  require  that  both  branches  be  furnished. 

A  corporation  which  han  obtained  and  exercised  the  right  of  eminent 
domain  and  BSBumea  the  public  obligations  of  a  common  carrier  may  not 
refuse  to  perform  a  part  of  such  obligations  merely  upon  the  ground 
that  there  is  a  loss  in  performing  that  part  which  reduces  the  profits, 
accruing  from  performing  other  aerrice. 

The  New  York  Central  Railroad  Company,  as  successor  to  the  property, 
franchises,  and  obligations  of  the  Mahopac  Falls  Kailroad  Company,  was 
ordered  to  restore  patisenger  service  between  Mahopsc  Falls  and  Baldwin 
Place,  it  being  found  that  there  is  a  substantial  demand  for  aome  such 
service.  It  wag  further  provided  that  such  service  should  be  dally  except 
Sunday  by  one  train  each  way,  which  might  be  a  mixed  train  if  the 
railroad  so  elected. 

P.  A.  Anderaon,  aa  attorney  for  complainant,  who  also  appeared 
in  person. 

George  H.  Walker  and  Frederick  L.  Wheeler,  for  respondent. 

levirfE,  Commissioner. —  The  complaint  alleges  that  the  New 
York  Central  Railroad  Company  has  discontinued  all  passenger 
service  on  its  line  from  Baldwin  Place  to  llahopac  Falls,  and 
aaka  for  an  order  directing  the  said  railroad  company  to  establish 
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nuil  maintain  proper  nnd  iietessary  stations  and  to  start  and  run 
ita  cars  for  the  transportation  of  passengers  and  property  at  regular 
times  between  those  points.  Freight  service  has  not  been  dis- 
continued and  the  only  station  concerned  is  Mahopac  Falls,  so 
that  while  the  complaint  alleges  the  violation  of  certain  previous 
orders  of  the  Commission  in  the  premises  it  resolves  itself  into  a 
demand  for  passenger  service  between  Baldwin  Place  and  Maho- 
pac Falls. 

This  general  question  has  been  before  the  Commiaaion  so  fre- 
quently and  has  been  so  much  diaeuased  in  opinions  that  no  long 
recital  of  facts  ia  essential.  Agor  v.  Mahopac  Falls  Railroad 
Company,  2  P.  S.  C.  2d  Dist.  Rep.  560;  Agor  v.  Mahopac  Falls 
Railroad  Company,  3  id,  46j  Agor  v.  Mahopac  Falls  Railroad 
Company,  4  id.  161;  and  Agor  v.  Mahopac  Falls  Railroad  Com- 
pany, 4  id.  017. 

The  Mahopac  Falls  Railroad  Company  was  incorporated  under 
the  Railroad  Law  of  1850  for  the  purpose  of  constructing  and 
operating  a  railroad  from  Baldwin  Place  to  Mahopac  Mines,  a 
distance  of  about  four  miles,  Mahopac  Falls,  the  only  inter- 
mediate station,  was  about  half  way  between  the  termini.  At 
the  start  the  Mahopac  Falls  railroad  was  operated  \fy  the  New 
York  City  and  Northern  Railroad  Company,  whose  lines  con- 
nected with  the  Mahopac  Falls  railroad  at  Baldwin  Place.  It 
has  since  been  operated  by  successors  of  the  New  York  City  and 
Northern,  one  of  which  was  in  turn  leased  to  the  New  York 
Central  and  Hudson  River  Railroad  Company,  and  this  successor, 
with  the  Mahopac  Falls  Railroad  Company,  was  in  1913  merged 
with  the  New  York  Central  and  Hudson  River  Railroad  Com- 
pany. The  last  named  company  was  consolidated  with  several 
other  companies  Dec^nber  23,  1914,  under  the  name  of  the  New 
York  Central  Railroad  Company.  In  1900  the  line  from  Maho- 
pac Mines  to  Mahopac  Falla  was  discontinued  and  the  track 
i-emoved.  The  road  has  since  been  operated  between  Baldwin 
Place  and  Mahopac  Falls  but  there  has  been  no  passenger  service 
except  as  required  hy  orders  of  the  Commission  based  on  two  of 
the  opinions  above  cited.     After  the  last  opinion  and  the  final 
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denial  of  the  Ne^v  York  Central's  application  for  leave  to  discon- 
tinue the  Mahopac  Falls  station,  the  railroad,  availing  itself  of  a 
statement  in  that  opinion  that  it  could  discontinue  a  train  without 
pemiiaaion  of  the  Commission,  ceased  to  run  the  one  train  each 
way  which  had  theretofore  been  operated.  Hence  the  present 
complaint. 

A  perusal  of  the  previous  opinions  leads  to  the  following 
conclusions ; 

1.  That  under  the  Railroad  Law  ae  it  existed  when  the 
Mahopac  rails  Bailroad  Company  was  incorporated  and  which 
was  substantially  the  same  in  this  respect  as  section  54  of  the 
present  Railroad  Law,  as  well  as  under  the  original  charter  of 
the  Mahopac  Falls  Railroad  Company,  it  was  obligated  to  trans- 
port passengers  as  well  as  property. 

2.  That  the  operating  and  successor  companies  to  the  Mahopac 
Falls  Railroad  Company  succeeded  to  this  obligation. 

3.  That  this  Commission  is  without  authority  to  permit  the 
discontinuance  of  a  station  where  the  effect  would  be  to  permit 
the  entire  discontinuance  of  this  branch  of  obligated  servica 

These  principles  would  seem  to  lead  to  an  immediate  conclu- 
sion in  favor  of  the  complainant.  Other  considerations,  however, 
must  not  be  neglected.  It  may  be  that  while  the  Commission 
would  not  be  authorized  to  grant  permission  to  discontinue  an 
existing  service  the  rendition  of  which  is  required  by  law,  the 
demand  for  such  service  might  be  so  slight  in  comparison  with 
the  cost  and  inconvenience  of  its  rendition  that  the  Commission 
would  not  be  justified  under  section  20  of  the  Public  Service  Com- 
missions Law  in  making  an  order  requiring  the  eatablishment 
of  such  service.  This  was  the  view  taken  by  the  Commission  in 
Citizens  of  Washington  County  v.  Greenwich  &  Johnsonville 
Railway  Company,  2  P.  S.  C.  2d  Dist.  Rep.  37.  In  that  case  as 
well  as  in  the  first  of  the  Agor  opinions  above  cited  it  was  held  in 
effect  that  service  will  not  be  required  unless  there  is  a  substan- 
tial demand  therefor,  and  that  whether  there  is  such  a  demand 
can  only  be  demonstrated  by  experience.  In  People  v.  Rome. 
Watertown  &  Ogdensburg  Railroad  Company,  103  N.  Y.  95,  the 
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Court  of  Appeals  held  that  while  it  is  the  dutj  of  a  railroad  to 
furnish  service  required  by  ita  charter  and  the  laws  under  which 
it  has  existed,  a  mandamus  woiild  not  issue  to  require  it  to  rebuild 
a  portion  of  its  line  which  had  been  taken  up,  where  it  had 
acquired  a  neighboring  line  that  rendered  substantially  the 
required  serrice  to  the  same  communitiefl  and  service  in  some 
respects  superior  to  that  rendered  by  the  old  lina  It  sewna,  there- 
fore, that  we  must  Inquire  whether  there  is  a  substantial  demand 
for  the  service  sought.  It  appeared  in  the  evidence  upon  which 
the  opinion  in  Agor  v.  Mahopac  Falls  Railroad  Company,  4 
P.  S.  C.  2d  Dist  Kep.  151,  was  baaed  that  during  the  period 
covered  down  to  that  time  there  had  been  an  average  of  fourteen 
and  five-tenths  passengers  per  day  between  Baldwin  Place  and 
Mahopac  Falls.  The  petition  for  rebeariug  alleges  that  later  ex- 
perience has  reduced  that  average  to  ten  and  three-tenths.  Even 
accepting  the  latter  figure,  it  indicates  a  substantial  demand  for  the 
service  all.  jh  not  such  a  demand  as  would  render  separate  pas- 
senger service  in  itself  profitable  to  the  operating  company.  The 
question,  however,  is  not  whether  the  desired  service  would  in  itself 
be  profitable  but  whether  there  is  -such  a  substantial  demand 
therefor  as  to  require  the  railroad  company  to  render  it  in  per- 
formance of  its  l^al  obligation.  It  was  found  in  the  proceeding 
Inst  referred  to  that  the  combined  freight  and  passenger  operation 
was  not  unprofitable.  A  company  which  has  obtained  and  zer- 
oised the  right  of  eminent  domain  and  assumes  the  public  obliga- 
tions of  a  common  carrier  nmy  not  refuse  to  perform  a  part  of 
such  obligations  merely  upon  the  ground  that  there  ia  a  loss  in 
performing  that  part  which  reduces  the  profits  accruing  from 
performing  other  service.  See  Public  Service  Commission  v. 
Weatchester  Street  Railroad  Company,  206  N.  T.  209.  Recent 
decisions  as  to  the  necessity  of  filing  passenger  rates  in  such  a 
manner  that  the  passenger  service  will  bear  its  fair  proportion  of 
the  operating  and  other  expenses  are  not  applicable.  They  do  not 
hold  that  a  failure  to  make  such  an  adjustment  or  even  the  impos- 
sibility of  making  it  discharges  the  carrier  from  the  duty  of 
transporting  passengers  when  that  is  a  part  of  its  public  and 
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legal  obligation.  Surely,  if  Mahopac  Falls  were  a  way  etation 
oil  the  line  of  a  longer  railroad  the  Commisaion  would  not  per- 
mit its  entire  discontinuance  as  a  passenger  station  on  the  show- 
ing that  it  is  used  by  an  average  of  ten  and  three-tentha  passengers 
per  day. 

While  tlie  CommiBsion  is  of  the  opinion  that  there  is  such  a 
substantial  demand  as  to  require  the  railroad  company  to  render 
some  passenger  service,  it  will  not  under  the  circumstances  direct 
that  such  service  be  by  means  of  exclusively  passenger  or  first- 
class  trains.  The  service  to  be  of  any  value  should  be  daily 
except  Sunday,  a  train  from  Mahopac  Falls  connecting  with  the 
morning  train  southbound  of  the  Putnam  division  at  Baldwin 
Place  and  one  leaving  there  after  the  arrival  of  the  evening  train 
northbound.  If  the  company  finds  it  practicable  to  render  this 
service  by  means  of  a  mixed  train,  it  may  so  do ;  and  if  it  fijida 
it  practicable  to  collect  fares  on  the  trains  or  otherwise,  without 
maintaining  a  ticket  agent  at  Mahopac  Falls,  it  is  warranted  in 
so  diminishing  its  expense. 

All  concur  except  Commissioner  Carr,  who  took  no  part  in  the 
consideration  or  decision  of  the  case. 


In  the  Matter  of  the  Complaint  of  Robert  E.  Haebeok  of  the 
Town  of  New  Hudson,  Allegany  County,  against  the  Pshn- 
SYLVAMiA  Bailboad  Compant  and  the  Genesee  Eiveb  Rail- 
road CoMPAHY  (Erie  Railroad)  as  to  Flooding  Complain- 
ant's Farm 

Case  No.  4872 

(Public  Service  Commiuiou,  Second  District,  Jimj  10,  1910) 

ContncttuU  nuitters  beyond  the  power  of  the  Commission. 

At  certain  seaBong  at  the  yenr  farm  land  is  flooded  by  wstor  irtiich 
escapes  from  a  break  in  the  bank  of  an  old  State  canal,  alongalde  which 
are  the  lines  of  two  railroad  corporations.  The  predecessor  of  one  of 
these  corporations  built  its  road  on  the  disused  canal  tow-path  under 
convej'ancG  from  the  Slate  of  New  Yorlc.     It  ii  in  dispute  whether  under 
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(lie  coDvejance  mrniioned  the  Stitte  or  one  or  tlie  otlier  of  tile  reapond- 
euts  is  responsible  for  the  up-keep  of  the  canal  prism  and  banks  at  the 
point  in  question.  Held,  that  inasmuch  Ba  an;  obllgatioa  on  the  part 
of  either  of  the  respondenta  would  under  tlit  circumHtmicea  be  contrnctual 
only,  tliis  Commisaion  ia  without  jurisdiction  to  compel  repaira  which 
would  prevent  the  flooding  complained  of. 

Walter  N,  Renwiclc,  for  the  i>etitioner,  who  also  appeared  in 
pei'son. 

M.  B.  Pierce,  attorney  for  Geuesee  River  Railroad  Company 
(Erie). 

Judson  S.  Ruinsey,  attoruoy  for  the  Penusylvaiiia  Railroad 
Company. 

C.  D.  Davie,  Deputy  Attorney-General,  for  the  State  of  l^ew 
York. 

By  the  Commission. —  A  careful  review  of  the  record  in  this 
case  compels  us  to  the  conclusion  that  the  proceeding  must  be 
dismissed  for  want  of  jurisdiction.  We  are  unable  to  find  that  in 
respect  of  the  matter  complained  of  either  of  the  respondent  cor- 
porations is  acting  in  violation  of  section  21  of  the  Railroad  Law 
or  in  disregard  of  any  other  statutory  obligation.  Any  obligation 
to  the  petitioner  on  the  part  of  the  respondents  or  either  of  them 
is,  as  we  believe,  contractual,  and  accordingly  beyond  the  power  of 
the  Commisaion  to  regulate  or  enforce.  On  the  other  hand,  if  the 
rights  of  the  petitioner  are  l)eing  infrinfjed  by  the  State  of  New 
York,  as  suggested  by  the  i-espondenta,  this  Commission  is  of 
course  without  juriBdiction.  So  that  under  all  aspects  of  the  case 
the  petition  must  be  dismissed. 

All  concur. 
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In  the  Matter  of  the  Petition  of  the  Centeal  New  England 
Railway  Company  under  Section  91  of  the  Railroad  Law  aa  to 
Changes  in  Existing  Bridge  Carrying  North  Street  and  North 
Clinton  Street  Over  Said  Company's  Railroad  in  the  Town  of 
Poughkeepaie 

Case  No.  5118 

(Public  Service  CommiaBion,  Second  Diatrict,  Ma;  10,  1918) 

Conatnilag  aection  94  of  tli«  Railroad  Law  lelative  to  railroad  ctosiiiisa. 

Id  September,  1916,  the  local  board  of  public  works  and  the  citf  of 
Poughkeepete  adopted  a  regolutian  that  a  new  bridge  waa  necossary  over 
the  Central  New  England  Railwa}'  company  at  its  interaection  at  North 
street  with  a  roadway  thirty  feet  wide  and  the  sidewalk  on  each  side 
five  feat  wide.  The  railroad  company  has  agreed  to  pay  the  entire 
expenaea  of  audi  bridge,  including  all  eosts,  expenaes  and  damages  on 
account  of  the  taking  of  any  lands,  rights  or  easemeDtB  which  may  be 
necessary.    Held,  that  th«  public  safety  requirea  the  improvementa. 

By  ths  C0UMI8S10N. —  This  petition  was  presented  to  the 
Commission  by  the  Central  New  England  Railway  Company 
with  the  knowledge  of  the  authorities  of  the  city  of  Poughkeepsie, 
the  board  of  public  works  of  said  city  on  August  15,  1912,  having 
passed  the  following  resolution: 

"  Resolved,  That  inasmuch  as  the  bridge  over  the  railroad  track 
on  North  Clinton  street  belonging  to  the  Central  New  England 
Railway  Company  is  in  a  dangerous  condition,  the  Central  New 
England  Railway  Company  is  directed  to  renew  it;  and  it  is 

"  Further  Resolved,  That  the  clerk  send  a  copy  of  this  resoln- 
tion  to  the  Public  Service  Commission." 

It  further  appears  that  some  time  during  September,  1915,  the 
board  of  public  works  of  the  city  passed  the  following  resolution : 

"  Resolved,  That  this  Board  determines  that  it  is  necessary  that 
a  new  bridge  over  the  Central  New  England  at  its  intersection 
at  North  street  shall  be  built,  which  shall  provide  a  roadway 
thirty  feet  wide  and  a  sidewalk  on  each  side  five  feet  wide,  and 
that  the  Central  New  England  Railway  is  directed  accordingly." 
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The  Central  New  England  Railway  Company  subsequent  to 
the  passage  of  these  resolutions  prepared  plans  for  a  recouatnie- 
tion  of  the  overgrade  bridges  at  North  street  and  North  Clinton 
street,  sabmitting  the  same  to  the  proper  authorities  of  the  city, 
whose  BQggestioDS  as  to  width,  character  of  construction,  etc.,  were 
embodied  in  the  final  plans,  prints  of  which  are  on  file  with  the 


At  a  hearing  given  by  the  Commission  on  October  1,  1916, 
the  city  engineer  testified  that  the  city  believed  that  the  bridges 
should  be  rebuilt  as  a  matter  of  public  safety,  and  at  a  subsequent 
hearing  on  October  fourth  an  engineer  for  the  applicant  testified 
that  the  bridges  were  in  a  precarious  condition.  It  appears  that 
the  city  of  Poughkeepsie  assumed  that  the  cost  of  the  construction 
of  said  two  bridges  would  be  borne  entirely  by  the  railway  com- 
pany and  that  the  city  would  incur  no  financial  responsibility  on 
account  thereof,  and  at  the  final  hearing  on  November  eighth  the 
city  desired  to  be  recorded  as  being  opposed  to  the  granting  of 
the  petition  unless  the  entire  expense  shall  be  paid  by  the  railway 
company,  conceding  however  that  either  the  existing  structures 
should  be  strengthened  or  new  ones  built.  The  bridges  embraced 
in  the  petition  are  composed  largely  of  timber,  and  have  served 
their  purpose  probably  longer  than  is  usually  and  reasonably 
anticipated  for  structures  of  their  kind.  The  city,  as  shown  by 
resolution  of  its  board  of  public  works  herein  quoted,  and  the  rail- 
way company  are  in  agreement  as  to  the  requirements  of  public 
safety.  Repairs  made  now  would  be  but  temporary  in  character 
and  only  serve  to  put  off  for  but  a  short  time  the  day  when  entire 
reconstruction  will  have  become  necessary. 

The  statute,  section  94  of  the  Railroad  Law,  bearing  upon  this 
situation  is  as  follows: 

"  Whenever  a  change  is  made  as  to  an  existing  crossing  or  struc- 
ture in  accordance  with  the  provisions  of  section  ninety-one  of  this 
chapter,  fifty  per  centum  of  the  expense  thereof  shall  be  borne  by 
the  railroad  corporation,  twenty-five  per  centum  by  the  municipal 
corporation  and  twenty-five  per  centum  by  the  State;  except  that 
whenever  an  existing  crossing  in  which  a  change  is  made  under 
the  provisions  of  section  ninety-one,  is  located  wholly  or  partly 
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within  an  incorporated  village  having  not  to  exceed  twdve  hun- 
dred iiihiibitants,  the  portion  of  expense  herein  required  to  bo 
borne  by  the  uiunicipal  corporation  shall  be  borne  by  the  town  or 
towns  in  which  such  crossing  is  situated." 

The  Central  Kew  England  Railway  Compaoy  has  agreed  with 
the  Coniniisaion  that  it  shall  not  be  limited  to  its  statutory  share 
of  the  <-<)at  (one-half  of  the  total)  of  the  reconstruction  work  afore- 
said, and  has  agreed  to  pay  the  entire  expense  of  such  reconstruc- 
tion (including  all  costs,  expenses,  and  damages  whatsoever  on 
account  of  such  work  and  on  account  of  the  taking  of  any  lands, 
rights,  or  easements  which  may  be  necessaiy  and  required  in  the 
premises)  in  ex<'ess  of  $29,000.  In  view  of  the  facts  and  con- 
siderations herein  set  forth,  this  Comniiaaion  is  of  the  opinion  that 
public  safety  requires  that  the  bridges  be  reconstructed,  and  it  is 
therefore 

Ordered:  1.  That  the  petition  be  and  is  hereby  granted,  and 
that  existing  bridges  cariying  North  street  and  North  Clinton 
street  over  the  grade  of  the  Central  New  England  railway  be 
reconstructed  by  the  removal  of  the  old  struftures  and  the  sub- 
stitution therefor  of  steel  bridges  carrying  solid  floors, 

2.  The  bridge  to  be  built  at  North  street  shall  have  a  clear 
width  of  thirty  feet  on  the  roadway  and  two  sidewalks  each  of 
an  approximate  clear  width  of  five  feet.  The  structure  shall  bo 
in  three  spans,  and  details  of  construction  shall  be  shown  upon  a 
print  on  file  with  this  Commission  entitled  "  Central  New 
England  Railway  Main  Line  —  Hartford  to  Maybrook.  Bridge 
No.  110.58,  North  St.  AZ  mile  west  of  Poughkeepaie  Jet.,  N.  Y. 
April  30, 1915.   "Revised  May  25.  1915.    Revised  July  12,  1915." 

The  bridge  to  be  built  at  North  Clinton  street  shall  have  a  clear 
width  of  thirty-three  and  one-half  feet  on  the  roadway  and  two 
sidewalks  each  of  an  approximate  clear  width  of  thirteen  feet 
three  inches.  The  structure  shall  be  in  one  span,  and  other  details 
of  construction  shall  be  substantially  as  shown  upon  a  print  on 
file  with  this  Commission  entitled  "C.  N.  E.  Ry.  Hospital 
Branch.  Bridge  No.  0.57,  North  Clinton  St.  0.57  mi.  south  of 
North  St.,  Poughkeepsie  —  N.  T."  said  map,  undated,  being 
marked  for  further  Identification  as  Exhibit  A. 
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The  revised  approaches  to  both  bridges  shall  be  conatiuctcd  to 
at  least  the  full  combiaed  widths  of  the  roadways  and  sidewalks  ou 
each  street.  On  North  street  the  revised  grade  of  the  street  shall 
descend  toward  the  railroad  from  the  north  at  the  rate  of  1.9  per 
cent,  this  grade  continuing  across  the  bridge  to  approximately  the 
southerly  abutment,  where  by  means  of  a  vertical  curve  the 
descending  rate  of  grade  shall  be  increased  to  6.75  per  cent,  at 
which  rate  it  shall  continue  to  an  intersection  with  the  street  sur- 
face as  it  exists  at  the  present  time. 

3.  That  the  headroom  over  the  tracks  of  the  railway  company 
shall  be  not  less  at  either  crossing  than  that  provided  by  the 
present  bridges. 

4.  That  provision  be  made  on  the  new  North  Clinton  Street 
bridge  for  a  single  track  of  the  electric  railroad  now  operating 
over  the  existing  bridge. 

6.  That  so  far  as  may  be  practicable  steel  structural  material 
now  stored  by  the  railway  company  and  removed  from  railroad 
bridges  which  have  been  replaced,  rebuilt,  or  reinforced  may  be 
used  in  the  manufacture  of  the  two  bridges  covered  by  this  order; 
such  material  shall  however  be  used  only  provided  inspection  by 
the  engineers  for  this  Commission  and  a  representative  of  the 
City  of  Pougbkeepsie  shows  it  to  he  in  such  condition  as  to  make 
its  use  proper  and  satisfactory  for  the  purpose, 

6.  That  in  pursuance  of  its  consent  and  agreement  aforesaid, 
the  Central  New  England  Railway  Company  is  not  to  be  limited 
to  its  statutory  share  of  the  cost  (one-half  of  the  total)  of  the 
reconstruction  herein  provided  for  and  authorized,  but  shall  pay 
and  discharge  the  entire  expense  of  such  reconstruction  (includ- 
ing all  costs,  expenses,  and  damages  whatsoever  on  account  of  the 
construction  and  work  herein  authorized,  and  of  the  taking  of 
any  lands,  rights,  or  easements  which  may  be  necessary  and 
required  in  the  premises)  in  excess  of  $29,000;  this  order  lM?inij 
granted  upon  the  express  condition  that  no  financial  liability  or 
obligation  on  account  of  the  construction  and  work  herein  prr 
vided  for  and  authorized  in  excess  of  $7,250,  one-quarter  of  ani 
sum  of  $29,000,  shall  attach  to  or  fall  upon  the  State  of  New 
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York;  and  similarly  tli&t  no  such  financial  liability  oi  obligation 
shall  attach  to  or  fall  upon  the  city  of  Foughkeepaie ;  and  that  no 
part  of  the  cost  of  such  work  and  conatruction  or  of  any  expenses 
incidental  thereto  in  excess  of  $29,000  shall  be  a  charge  npon  or 
be  payable  or  paid  out  of  any  moneys  which  may  have  been  or 
may  be  appropriated  by  the  L^slature  of  the  State  for  the  pur- 
pose either  of  the  elimination  of  grade  crossings  or  of  the  recon- 
struction of  work  at  crossings  either  at  grade  or  otherwise,  or  shall 
be  a  charge  upon  the  city  of  Poughkeepsie,  The  intent  and 
meaning  of  this  order  being  that  the  total  joint  cqst  of  such  recon- 
struction to  the  city  of  Poughkeepsie  and  the  State  of  New  York 
shall  not  exceed  $14,500,  that  is  to  say,  the  sum  of  $7,250,  as  a 
maximum  to  each,  and  that  all  other  costs  of  whatsoever  nature 
and  to  whatsoever  amount  shall  be  charged  against  and  paid  by 
the  Central  New  England  Hallway  Company. 


In  the  Matter  of  the  Petition  of  Fulton  Lioht,  Heat  and  Power 
Company  under  Section  70  of  the  Public  Service  Commissions 
Law  as  to  Assignment  to  it  of  a  franchise  for  Constructing  Elec- 
tric Lines  in  the  Town  of  Lysander,  Onondaga  County,  and 
under  Section  68  of  the  Public  Service  Commissions  Law  for 
permission  to  Construct  and  Approval  of  Exercise  of  Ri^ts  and 
Privileges  under  said  Franchise 

Case  No.  5293 
[Pabllc  Service  Commluiott,  Second  District,  May  10,  1916) 
AEreement  between  tbe  parties  made  at  the  hearing  before  the  CommlMloii. 
The   Fulton   Li^t,   Heat  and   Power   Compan;   applied   for   leave  to 
talce  over  by  BBsignment  from  Bobert  J.  Pendergaat  a  franchise  granted 
by  the  kiwn  authorities  of  Lysander,  Onondaga  county,  at  a  hearing  in 
the  city  of  Syracuse.     The  application  was  opposed  by  the  Seneca  River 
Power   C!ompany  and  the  Oswego   River   Power   Transmiasion   Company 
on  the  ground  that  the  asBignraent  would   permit  the  Fulton  Light, 
Heat  and  Power  Company  to  compete  with  these  companies  in  the  town 
of  Lysander.    A  stipulation  was  entered  into  between  the  parties  with- 
drawing  opposition    if   the    Fulton    Light,    Heat    and   Power    Company 
would  not  distribute  electrical  energy  in  the  town  of  Lysander;   upcm 
this  understanding  the   application   is   diamiBsed. 
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Application  of  Fulton  Light,  Heat  and  Power  Companj  for 
permission  to  take  over  by  assigninent  from  Robert  J.  Pendergast 
a  franchise  granted  November  6,  1915,  by  the  town  suthoritiea  of 
the  town  of  Lyaander,  Onondaga  county,  N.  Y.,  and  for  per- 
mission to  construct  lines  and  distribution  systems  and  to  exercise 
said  franchise. 

Hearing  held  at  the  Court  House  in  lie  city  of  Syracuse,  Janu- 
ary 31,  1916. 

Gannon,  Spencer  &  Michell  (by  W.  P.  Gannon  and  George  C. 
Warner  and  R.  J.  Pendergast)  for  petitioner. 

Costello,  Burden,  Coonej  and  Walters  (by  Mr.  Cooney  and 
Mr.  Walters  and  E.  M.  White  and  Warren  Tubbs)  for  Seneca 
River  Power  Company  and  Oswego  River  Power  Transmission 
Company. 

James  C.  DeLong  for  Syracuse  Lighting  Company. 

Paul  Andrews  for  Empire  State  Gas  and  Electric  Company. 

By  the  Couhission. —  This  application  was  opposed  by  the 
Seneca  River  Power  Company  and  the  Oawego  River  Power 
Transmission  Company  on  the  ground  that  they  were  exercising 
franchises  in  the  town  of  Lysander  and  that  if  this  application 
should  be  granted  by  the  Commission  it  wonld  permit  the  Fulton 
Light,  Heat  and  Power  Company  to  compete  with  said  companies 
in  the  town  of  Lysander.  It  transpired  on  the  hearing  that  the 
Fulton  Company  proposed  to  construct  a  line  pursuant  to  the 
provisions  of  the  franchise  so  as  to  enable  it  to  connect  its  plant 
at  Fulton  with  the  plant  of  the  Phoenix  Gas  and  Electric  Com- 
pany at  Phtenix,  N.  Y.,  and  thus  dispose  of  surplus  power  to  the 
Phcenix  Company.  Incidentally,  the  Fulton  Company  expected 
to  distribute  and  sell  electrical  energy  for  commercial  purposes 
along  the  route  over  which  it  proposed  to  construct  its  lines  from 
Pulton  to  Phoenix.  It  appeared  that  the  Fulton  Company  could 
connect  its  plant  with  the  plant  of  the  Phoenix  Company  by  build- 
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ing  ita  lines  across  the  northeaetern  portion  of  the  town  of 
Lysander  and  that  if  such  a  line  should  be  built  for  transmisi^tiJii 
purposes  only,  it  would  not  interfere  with  the  business  of  the 
other  companies  in  the  town  of  Lysander.  It  was  therefore 
arranged  at  the  hearing  that  a  stipulation  should  be  entered  into 
l)y  all  the  parties  interested  providing  that  the  application  of  the 
Fulton  Company  for  permission  to  build  such  a  line  would  not 
Ire  opposed  in  the  event  that  the  Fulton  Company  would  agree  not 
to  undertake  to  distribute  electrical  energy  in  tlie  town  of 
Lysander  and  that  it  should  withdraw  the  present  application  for 
permission  to  exercise  a  franchise  in  said  town.  Pursuant  to  the 
agreement  made  at  the  hearing,  the  interested  parties  having 
filed  with  this  Commission  a  stipulation  duly  executed  which  sets 
forth  the  understanding  arrived  at  upon  the  hearing  and  no 
further  action  being  required  by  the  Commission  upon  the  appli- 
cation heretofore  made  for  permission  to  exercise  the  franchise 
granted  by  the  town  authorities  of  the  town  of  Lysander  on 
November  6,  1915,  it  is 

Ordered,  That  the  application  be  and  the  same  hereby  is  dis- 
missed and  the  case  closed  upon  the  records  of  this  Commission- 


In  the  Matter  of  the  Application  of  the  Mayor  awd  Commow 
CouNcii.  OF  THE  CiTY  OF  Jamestoww  for  the  Elimination  of 
Certain  Grade  Crossings  of  Highways  over  the  Tracks  of  the 
Erie  Railroad  Company  in  said  City 

Case  No.  1519 
(Public  Service  CommUgion,  Second  District,  Ma;  1ft,  1B10) 

CbaoKeB  in  coiutTiictlon  of  street  service  impTovemeiits  apptoved  In  accord- 
ance  with  asreetnent  of  tbe  Brie  Railroad  Company  and  tbe  Chantaiiqiu 
StOHEo  and  Tranafet  Company. 

On  July  30,  1912,  the  Commission  formally  approved  the  regrading  of 
West  Second  street,  in  the  city  of  Jamestown,  so  that  the  grade  of  that 
street  could  be  carried  under  the  revised  railroad  grade,  leaving  about 
ten  feet  ol  the  roadway  opposite  to  the  building  of  tlie  Chautauqua 
Btonige  and  Transfer  Craapany  elevated  at  its  present  surface  with  ramp 
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approftches  on  either  aide.  The  railroad  and  the  storage  companj  have 
now  entered  into  an  agTeement  to  omit  the  elevated  roadway  and  ramp 

approachea  and  change  the  character  of  construction  bo  aa  to  provide  for 
a  partial  reconstruction  of  the  storage  company's  building  and  for  a 
depression  of  the  entire  street  surface  to  the  proposed  new  grade  of  ihe 
■treet.    The  local  authorities  of  Jamestown  have  approved  this  change. 

By  the  Commission. —  The  general  plan  approved  by  and 
(iuder  the  determination  of  the  Commission  of  July  SO,  1912, 
herein  provides  that  the  grade  of  West  Second  street  he  carried 
under  the  revised  grade  of  the  railroad  and  that  the  street  sur- 
face within  the  limits  of  the  approach  grades  be  depressed  to 
conform  to  certain  specified  rates  of  grade. 

A  portion  of  the  street  (about  ten  feet  wide)  opposite  and 
immediately  adjacent  to  the  building  of  the  Chautauqua  Storage 
and  Transfer  Company  was,  however,  according  to  said  plan,  to 
remain  at  its  present  elevated  surface,  ramp  approaches  on  either 
side  furnishing  access  thereto,  the  elevated  portion  of  the  street, 
together  with  the  ramps,  to  be  retained  by  masonry  walls. 

The  Erie  Kailroad  Company  has  now  entered  into  a  contract 
with  the  Chautauqua  Storage  and  Transfer  Company,  said  con- 
tract, however,  being  conditioned  upon  its  approval  by  the  city  of 
Jamestown  and  hy  this  Commission,  by  the  terms  of  which  it  is 
proposed  to  omit  the  elevated  roadway  and  ramp  approaches  and 
to  change  the  character  of  construction  so  as  to  provide  for  a 
partial  reconstruction  of  the  building  of  the  Chautauqua  Storage 
and  Transfer  Company  at  an  estimated  cost  of  about  $1,985,  and 
for  a  depression  of  the  entire  street  surface  to  the  proposed  new 
grade  of  the  street. 

On  March  13,  1916,  the  common  council  of  the  city  of  James- 
town passed  a  resolution,  a  certified  copy  of  which  has  been  filed 
with  the  Commission,  approving  said  contract,  and  a  petition 
dated  March  22,  1916,  asking  for  a  similar  approval  by  this  Com- 
mission has  been  presented  by  the  Erie  Railroad  Company. 

It  appears  that  the  Chautauqua  Storage  and  Transfer  Company 
will  under  the  plan  heretofore  approved  make  claim  for  damages 
to  its  structure  and  business  in  amount  of  $7,000.  No  claim  for 
damages  will,  however,  be  made  under  the  proposed  revised  plan 
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against  the  Erie  Eailroad  Company  or  the  city  of  Jamestown, 
said  Chautauqua  Storage  and  Transfer  Company  by  the  terms  of 
the  contract  agreeing  to  release  all  such  claims.  The  contract, 
however,  contains  no  provision  similarly  releasing  the  State  of 
New  York.  The  Commission's  investigation  of  the  matter 
further  shows  that  in  addition  to  the  saving  effected  hy  the 
removal  of  said  claim,  the  coat  of  construction  will  be  decreased 
and  damages  to  property  adjacent  to  the  building  of  the  Chau- 
tauqua Storage  and  Transfer  Company,  if  there  be  such,  will  be 
either  unaffected  or,  as  stated  in  the  petition,  decreased. 

Therefore,  ordered,  That  the  contract  herein  referred  to  bear- 
ing date  March  22,  1916,  and  such  changes  in  construction  as 
may  be  necessaiy  to  carry  out  the  terms  thereof,  be  and  are  hereby 
approved ;  upon  the  express  condition  nevertheless  that  the  Chau- 
tauqua Storage  and  Transfer  Company  shall  forthwith  execute 
and  file  with  this  Commission  a  proper  and  sufficient  release  to 
the  State  of  New  York  and  to  this  Commission,  approved  as  to 
its  form  and  sufficiency  by  this  Commission,  of  all  damages  and 
claims  or  demands  whatsoever  because  of  the  change  of  grade  or 
location  of  West  Second  street,  or  otherwise  on  account  of  theso 
proceedings;  until  the  filing  and  approval  of  which  release  this 
order  shall  be  of  no  effect 


In  the  Matter  of  the  Petition  of  The  Depkw  and  Lahcasteb 
Light,  Power  and  Cokdcit  Company  Under  Section  69  of 
the  Public  Service  Conrniisaions  Law,  for  Authority  to  Issue 
$22,200  in  First  Mortgage  5  Per  Cent  Forty-Year  Gold  Bonds 
Under  an  Existing  Mortgage 

Case  No.  6300  ■ 

(Public  Service  Commission,  Second  District,  Slay  10,  1916) 

AppHcatioii  for  anthority  to  Ustie  bonds,  the  proceeAa  of  wUdi  oludl  bo  nwd 
to  repleniali  certain  Bonu  already  expended. 

The  original  petition  herein  was  filed  November  23,  1915,  and  the 
report  of  the  capitalisation  division  was  filed  on  February  S,  1916.  The 
gas  engineer  of  the  Commission  reported  March  2,  1916,  and  the  electrical 
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engineer  March  tenth,  of  the  present  year.  A  supplemental  petition  was 
filed  March  15,  1910,  and  the  flnal  report  of  the  capitalization  division 
was  put  in  on  April  20,  191S.  The  company's  answer  to  the  fiuAl  report 
of  the  division  of  capitalization  was  filed  Maj  8,  1916. 

By  order  of  April  28,  1914,  in  Case  No.  3342,  the  Depew  and 
Lancaster  Light,  Power  and  Conduit  Company  was  authorized, 
among  other  things,  to  issue  and  sell  at  not  less  than  80  per  cent 
of  their  face  value  $90,500  face  value  of  5  per  cent  forty-year 
first  mortgage  gold  bonds  and  to  use  certain  of  the  proutieds 

thereof  amounting  to $19,947  99 

for  legal  and  other  expenses  of  reorganization  and 
for  working  capital.  It  apjx-ars  that  to  Novfflnber 
30,  1915,  the  company  had  expended  for  these  pur- 
poses the  sum  of ,  13  45 

which   is   properly   chargeable   to   \eg^   ezpensee. 

There  still  remains  to  be  expended $19,934  54 

At  the  present  time  there  are  unissued 
$2,500  face  value  of  bonds,  which, 
when  sold  will  realize  proceeds  of . . . .  $1,960  00 
which  must  be  used  for  the  above  pur- 
poses by  the  company.  In  addition  to 
this  amount  the  company  had  cash  on 
hand  on  November  30,  1915  of 5,070  42         7,030  42 


which,  under  the  circumstances,  must  be  considered 
as  having  been  received  from  the  sale  of  securities, 
and  after  reserving  this  sum  for  the  legal  expenses 
and  working  capital  specified  in  that  order  there 

will  remain $12,904  12 

of  proceeds  realized  from  the  sale  of  securities  which  apparently 
have  be^i  expended  for  additions  and  betterments,  whereas, 
according  to  the  terms  of  the  order,  such  proceeds  were  to  be 
used  for  working  capital  and  for  the  paymrait  of  l^al  expenses 
incident  to  the  reorganization.  It  is  desirable,  therefore,  to 
authorize  in  this  proceeding  the  issuance  of  bonds  to  replenish 
such  sum  so  expended,  it  having  bepn  determined  upon  eixamina- 
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tion  as  hereinafter  stated  that  this  sum  bo  expended  ia  properly 
capitalizable.  Furthermore,  in  connection  with  this  application 
an  examination  of  the  accounts  and  property  of  the  company  was 
made  by  the  division  of  capitalization  and  the  electrical  and  gas 
engineers  of  the  Commission,  and  the  company  has  agreed  to 
adjust  its  accounts  in  accordance  with  &e  recommendations  result- 
ing from  auch  examination,  which  are  contained  in  the  final 
report  of  the  division  of  capitalization,  dated  April  20,  1916. 

Br  THB  CoMUissioB. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  followa; 

1.  That  the  proposed  journal  entries  contained  in  the  final 
report  of  the  division  of  capitalization  in  this  proceeding,  dated 
April  20,  1916,  which  on  May  3,  1916,  was  sent  to  the  corpora- 
tion, such  entries  being  listed  in  Schedule  TV,  page  9  thereof, 
shall  be  entered  upon  the  hooka  of  Uie  Depew  and  Lancaster 
Light,  Power  and  Conduit  Company,  and  that  within  thirty  days 
from  the  service  of  this  order  verified  proof  shall  be  submitted 
to  the  Commission  that  such  entries  have  been  made. 

2.  That  the  Depew  and  Lancaster  Light,  Power  and  Conduit 
Company  is  hereby  authorized,  pursuant  to  the  provisions  of 
section  69  of  the  Public  Service  Commissions  Law,  to  issue 
$30,600  face  value  of  its  5  per  cent  forty-year  first  mortgage  gold 
bonds  under  a  certain  indenture  dated  the  Ist  day  of  August, 
1914,  given  to  the  Fidelity  Trust  Company  of  Buffalo,  as  trus- 
tee, to  secure  an  authorized  issue  of  a  total  face  value  of 
$1,000,000. 

3.  That  said  bonds  of  the  total  face  value  of  $30,600  shall  be 
sold  for  not  leas  than  80  per  cent  of  their  face  value  and  accrued 
interest  to  give  net  proceedings  of  $24,480. 

4.  That  said  bonda  of  the  face  value  of  $30,600  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $24,480  shall  be  used 
solely  and  exclusively  for  the  following  purposes: 

(a)  For  legal  and  other  expenses  of  reorganiza- 
tion and  working  capital,  for  which  bond  proceeds 
were  authorized  to  the  amount  of  $19,947.99  by 
ordering  clau.>ie  No.  3,  subdivisions  (b)  and  (c)  of 


Pdr,yGOOgIe 


I'tTiTiOK  OF  Depbw  ii  Lancastuk  Liout,  Powbb  &  C,  Co.  323 

Public  ServiM  Commisalon,  Second  DUtriet 

order  in  Case  No.  3342,  dated  July  28,  1914,  pro- 
ceeds of  that  amount  not  being  used  for  those  pur- 
poses in  that  proceeding  hut  for  additions  and  bet- 
terments to  the  fixed  capital  of  the  petitioner  as 
authorized  by  order  therein  of  even  date  herewith..      $13,904  12 

(b)  To  be  applied  toward  the  payment  and  dis- 
charge of  "  other  accounts  payable  "  outBtanding  at 
November  30,  1916,  or  their  renewals,  amounting 
to  $14,548.31  11,575  88 


6.  That  if  the  said  bonds  of  a  total  face  value  of  $30,600 
herein  authorized  shall  be  sold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $21,480,  no  portion 
of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum 
shall  be  used  for  any  purpose  without  the  further  order  of  this 
Commission. 

6.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Depew  and  Lancaster 
Light,  Power  and  Conduit  Company  unless  any  such  pledge  or 
hypothecation  shall  have  been  Kipressly  approved  and  authorized 
by  this  Commission. 

7.  That  the  Depew  and  Lancaster  Light,  Power  and  Conduit 
Company  shall  for  each  six  months'  period  ending  June  30th  and 
December  Slst  file  not  more  than  thirty  days  from  the  end  of 
such  period  a  verified  report  showing: 

(a)  What  bonds  have  been  sold  or  otherwise  disposed  of  dur- 
ing such  period  in  accordance  with  the  authority  contained 
herein  and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  bonds  were  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  snch  sale. 

(e)  The  amount  expended  of  the  proceeds  for  each  of  the  pur- 
poses specified  herein  daring  such  period  and  stating  to  what 
account  or  accounts  such  expenditures  have  been  charged. 
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Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein  and  if  during 
any  period  no  bonds  were  sold  or  disposed  of  or  proceeds  expended, 
the  report  shall  set  forth  such  fact. 

8.  It  ia  nevertheless  expressly  provided  that  in  all  respects 
other  than  as  directed  in  ordering  clause  Xo.  1  hereof,  this  order 
shall  not  be  effective,  and  particularly  that  no  bonda  shall  be 
issued  or  sold  hereunder  by  the  applicant,  nor  shall  the  issue  or 
sale  of  any  such  bonds  be  deemed  to  have  been  approved  and 
authorized  by  this  Commission  unless  and  until  compliance  witii 
the  requirements  of  ordering  clause  No.  1  of  this  order  shall  have 
been  made,  reported  1»  and  approved  as  sufficient  by  this 
Ccmunission. 

9.  That  the  authority  contained  in  this  order  to  issue  bonds  is 
upon  the  repress  condition  that  the  petitioner  accepts  and  agreee    ' 
to  comply  in  good  faith  with  the  provisions  hereof  and  before  any 
bonds  are  issued  pursuant  hereto  and  within  thirty  days  of  the 
service  hereof,  the  said  company  shall  file  with  this  Commission 

a  satisfactory  verified  stipulation  duly  authorized  by  its  board  of 
directors,  accepting  this  order  with  all  its  terms  and  conditions 
and  such  order  shall  be  void  and  of  no  force  or  effect  until  such 
stipulation  shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of 
this  Commission  the  mon^  to  be  procured  by  the  issue  of  said 
bonds  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chai^eable  to  operating  expenses  or  to  income. 
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In  the  Matter  of  the  Petition  of  T.  S.  Ashmead  et  al.,  for  Certifi- 
cate of  Convenienee  and  Necessity  for  the  Operation  of  Stage 
Routes  by  Auto  Busses  in  the  City  of  Rochester ;  Also  Petition 
of  Gkoeob  Geaupman  and  Seven  Others  for  Similar  Certificates 

Case  Ko.  53S5 

(Public  ScTTJce  CommiBgion,  Second  District,  Maf  IS,  1916) 

Where  a  ceitificatt  snch  u  herein  applied  for  will  in  the  opinion  of  the  Com- 
mJHion  prove  detrimental  rather  tluui  heljifnl  to  thie  commnnlt j  affected 
it  should  not  be  granted. 

"  JltneyB  "  ahonld  be  confined  to  Btreeta  and  neighborhooda  which  have  no 
electric  railway  readily  available. 

Suitable  typea  of  motor  busses  should  be  ordinarily  made  use  of  in  urban 
tiinsportation  enterprises. 

In  ETanting  certificates  such  as  herein  asked  for  the  effect  upon  the  ability  of 
the  existing  street  railway  to  maintain  efBdeBt  service  should  be  con- 
sidered. 

An  established  electric  railway  system  not  exempt  from  competition  In  all 

A  certificate  of  convenience  and  neccasity  under  chapter  667  of  the 
Laws  of  1915  should  not  be  issued  if  the  Commission  to  whom  application 
haa  been  made  believes  that  the  ultimate  effect  of  granting  a  certificate 
will  be  detrimental,  rather  than  helpful,  to  the  community  affected.  The 
CommisEion  believes  that  the  effect  of  granting  the  present  application 
will  be  detrimental  to  the  city  of  Rochester. 

In  the  opinion  of  the  CommisBion,  electric  street  railway  transporta- 
tion has  not  by  any  means  outlived  its  usefulness  in  large  cities.  No 
dependable  form  of  transportation,  good  alike  in  winter  and  summer, 
has  yet  been  devised  to  take  its  place.  Care  should  be  taken  by  the 
Commissions,  in  passing  upon  appl.cations  for  (crtilicHtt'3  of  convenience 
and  aeccesity  under  chapter  667  of  the  Laws  of  191S,  not  to  issue  such 
certificates  where  the  obvious  or  likely  consequence  of  issuing  them 
would  be  to  arrest  the  further  development  of  electric  railways  in  a 
large  and  growing  city.  Except  in  cases  where  an  existing  street  rail- 
way system  obviously  cannot,  or  will  not,  supply  the  reasonable  require- 
ments of  a  community,  the  use  of  "  jitneys  "  should  be  confined  to  streets 
and  neighborhoods  which  have  no  electric  railway  readily  available. 

Without  actnally  holding  that  under  no  circumstances  will  the  use  of 
eheap  second-hand  cars  be  countenanced  by  the  Public  Service  Commis' 
riou  of  the  Second  District  as  a  regular  means  of  transporting  pasaengers 
for  a  low  rate  of  fare  in  a  great  city,  the  Commission  suggests  that  such 
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cars  should  be  employed  in  thia  w>j  011I7  Id  cases  of  extreme  nrgenej. 
Suitable  types  of  motor  busses  are  available  and  od  the  market,  and 
these  —  not  sutomobiles  built  for  private  use  —  should  ordinarily  be  m^e 
use  of  in  urhan  transportation  enterprises  for  which  the  consent  of  the 
Public  Service  ComniBsion  is  asked. 

Under  chapter  667  of  the  Laws  of  1915  the  Commissions,  in  paaaing 
upon  applications  of  this  character,  have  no  right  to  be  guided  merely 
by  a  desire  to  eatabllsh  the  kind  of  transportation  facilities  which  iri)l 
cater  to  the  widest  range  of  individual  tastes.  They  must  look  further 
into  the  problem,  and  pass  upon  the  effect  of  unrestricted  jitney  com' 
petition  upon  the  ability  of  the  existing  street  railway  to  maintain 
efficient  service  and  to  improve  its  facilities  from  time  to  time. 

It  must  not  be  understood,  however,  that  an  established  electric  rail- 
way system  in  a  large  city  shall  under  all  circumstances  be  exempt  from 
competition.  Whenever  it  shall  appear  to  the  satisfaction  of  the  Com- 
mission that  an  electric  railway  cannot,  or  will  not,  solve  B  local  trans- 
portation problem  satisfactorily,  the  Commission  will  be  prepared  to  give 
consideration  to  applications  looking  to  the  establishment  of  alternative 
methods  of  transportation,  even  though  these  involve  direct  competition 
with  the  electric  railway. 

Ilichavd  R.  B.  Powell,  349  Powers  Building,  Rochester,  N.  Y., 
for  petitioners. 

Harris,  Beach,  Harris  and  Mataon,  Rochester,  N,  Y.,  and 
Walter  N.  Kernan,  Grand  Central  Terminal,  New  York,  for 
Xew  York  State  Railways. 

William  B.  Fitzgerald,  Troy,  N.  Y.,  for  the  Amalgamated 
Association  of  Electric  Railway  Employees  j  and  John  J. 
O'SulIivan,  33  Main  street,  Rochester,  N.  Y.,  for  Division  282 
of  the  Amalgamated  Association  of  Electric  Railway  Employees, 
in  opposition. 

Emmet,  Commissioner. —  While  the  accompanying  order  indi- 
cates briefly  the  ground  npon  which  we  have  felt  it  necessary  to 
deny  this  application,  it  seems  on  the  whole  de^rable  that  the 
somewhat  formal  recitals  contained  in  the  order  itself  should  he 
supplemented  by  a  fuller  statement  of  the  reasons  which  we  regard 
as  controlling  in  the  matter. 

Since  the  enactment  of  the  Public  Service  Commissions  Law  of 
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1907,  the  State  of  New  Tort  has  been  committed  to  a  somewhat 
different  policy,  in  respect  to  competition  between  public  utility 
companies,  from  the  one  which  was  once  in  force  here.  Previously 
it  had  not  been  deemed  wise  to  interfere,  to  any  appreciable  extent, 
with  the  natural  workings  of  the  competitive  system  in  the  public 
utility  field.  It  had  been  supposed  that  by  permitting  and 
encouraging  practically  unrestricted  competition  between  privately 
owned  companies,  the  State  was  following  the  course  from  which 
the  largest  measure  of  good  would  accrue  to  the  public  at  large. 
The  passage  of  ihe  Public  Service  Commissions  Law  definitely 
marked  the  end  of  that  attitude  upon  the  part  of  our  State  author^ 
ities.  The  new  law  vested  in  the  Public  Service  Commissions 
power  to  withhold  certificatee  of  public  convenience  and  necessity 
from  persons  or  corporations  who,  subsequent  to  the  passage  of  the 
net,  might  desire  to  enter  certain  public  utility  fields  which  were 
already  occupied  by  established  enterprises.  The  effect  of  this 
was  to  moke  it  impossible  for  many  willing  competitors  to  engage 
in  certain  utility  enterprises  without  first  submitting  to  a  tribunal 
representing  the  entire  State  the  question  whether  the  effect  of  the 
proposed  competition  might  not,  in  the  long  run,  be  detrimental 
rather  than  beneficial  to  the  pnblic. 

This  change  in  policy  was  not  actuated  by  any  desire  on  the 
part  of  New  York  State  to  show  favoritism  to  such  persons  or 
corporations  as  happened  to  be  already  interested  in  public  utility 
enterprises  at  the  time  of  the  passage  of  the  law.  The  far  reaching 
regulatory  powers  of  the  new  Commissions  were  expected  to  be 
effectively  used  in  compelling  existing  utility  enterprises  to  give 
the  very  beet  service  that  the  circumstances  of  each  case  permitted. 
It  was  expected  that  the  Commissions  would  insist  upon  it  that 
the  public  should  for  the  future  receive  a  very  much  better  quality 
of  service  than  many  of  these  utility  companies  had  in  the  past 
been  willing,  without  eflBcient  regulation,  to  accord.  The  under- 
lying thought  was  that  in  almost  every  case  the  ultimate  sufferers 
from  unrestrained  competition  between  public  utilities  was,  neces- 
sarily, the  public  itself.  Experience  had  demonstrated  that  com- 
peting companies,  oijerating  in  a  single  field,  were  never  likely  to 
achieve  such  secure  financial   standing  as  to  enable  tiiesa,  col- 
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lectively,  to  give  as  good  serrice  as  a  ftingle  well  regulated 
monopoly,  which  was  kept  up  to  the  mark  bj  efficient  State  regula- 
tion, would  be  in  a  position  to  supply.  The  saf^uard,  of  course, 
in  all  such  cases  —  the  justification  for  this  seeming  approval  of 
the  monopolistic  idea  —  lay  in  the  fact  that,  along  with  the  power 
to  establish  a  virtual  monopoly,  the  Commission  was  given  the 
power  to  compel  these  monopolies  to  serve  the  public  more  faith- 
fully than  had  generally  been  the  practice  before  the  pasiMige  of 
the  law. 

Since  the  Public  Service  Commisaions  Law  has  been  on  the 
statute  books  the  Commissions  have  frequently  exercised  tLcir  new 
powers  to  protect  existing  utility  companies  against  competition 
which  if  permitted  would  have  been  ruinous  to  both  competitors. 
They  have  at  the  same  time  endeavored  to  exercise  their  r^ulatory 
powers  to  the  fullest  extent  consistent  with  the  other  duty  imposed 
upon  them  —  the  duty  of  permitting  private  capital  invested  in 
utility  enterprises  to  earn  a  fair  return  upon  the  inveetment.  On 
the  whole,  it  may  be  said  that  the  results  have  justified  the  hopes 
which  were  entertained  for  this  new  attitude  on  the  part  of  JJic 
State  toward  comjictition  between  public  utilities,  and  that  the 
State  has  profited  hy  its  adoption. 

Last  year  an  unexpected  situation  arose  in  the  business  of  urban 
passenger  transportation.  Large  numbers  of  cheap  or  second-hand 
automobiles,  mostly  of  the  touring  car  type,  appeared  in  nearly 
every  city  in  the  State  as  direct  competitors  of  the  existing  street 
railroads.  They  carried  passengers  between  points  within  the  city 
for  a  five  oent  fare,  over  regularly  designated  routes  —  the  same 
routes,  in  most  cases,  as  were  already  being  served  by  the  street 
railways.  The  jurisdiction  of  the  Public  Service  Commission 
did  not,  prior  to  1915,  extend  far  enough  to  cover  this  so  called 
"jitney"  method  of  transportation,  yet  the  total  volume  of  busi- 
ness which  was  at  once  taken  away  from  the  trolley  roads  was 
large  enough  to  seriously  menace  many  of  these  companies. 
Their  losses  were  so  considerable  as  in  some  eases  to  threaten 
solvency,  and  in  nearly  every  case  to  raise  the  question,  seriously, 
whether  in  the  future  our  street  railways  would  be  able  to  main- 
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tain  that  steady  improvement  in  plant  and  service  which  the  pub- 
lic expects  of  them. 

It  was  this  situation  which  led  to  the  passage  of  chapter  66T 
of  the  Laws  of  1915.  The  juriBdiction  of  the  Commission  in 
respect  to  the  issuance  of  certificatcB  of  public  convMiience  and 
necessity  was  extended  so  as  to  requite  that  every  intending  jitney 
operator  should  secure  such  a  certificate  from  the  Commission  in 
whose  jurisdiction  his  business  was  to  be  carried  on,  before  he 
might  lawfully  engage  in  an  operation  of  this  sort.  How  much 
further  than  this  the  jurisdiction  of  the  Commission  over  jitney 
operation  was  extended  by  the  new  law  has  not  yet  been  fally 
determined.  The  law  was  hastily  drawn,  and  the  language 
employed  is  not  perhaps  as  plain  as  it  might  be  in  some  partic- 
ulars. But  that  the  responsibility  of  the  Commission  has  been 
extended  at  least  to  the  point  of  determining  that  in  no  case  shall 
a  certificate  of  convenience  and  necessity  issue  if  the  Commission 
to  whom  application  has  been  made  believes  that  the  ultimate 
fiffort  of  granting  the  certificate  will  be  detrimental  rather  than 
helpful  to  the  community  affected,  there  can  be  no  doubt  whatever. 

The  case  of  the  present  applicants  has  been  presented  by  their 
attorney,  Mr.  Powell,  with  a  clearness  and  abili^  which  has 
impressed  the  Commission  greatly.  The  conclusion  to  which  we 
have  finally  come,  however,  is  that  the  arguments  advanced  in 
support  of  the  application  are  arguments  which  bear  very  much 
more  strongly  upon  the  question  whether  the  general  state  policy 
of  limiting  competition  in  public  utility  fields  is  a  desirable  one, 
than  they  do  upon  the  propriety  of  departing  from  that  policy  in 
this  particular  instance.  The  conditions  which  we  have  been 
considering  in  Bochester  are,  as  a  matter  of  fact,  precisely  those 
which  led  to  the  enactment  of  chapter  tf67  of  the  Laws  of  1915, 
and  if  it  were  ever  expected  that  the  Public  Service  Commis- 
sions should  assert  the  power  which  the  law  gives  them  to  limit 
competition  nnder  certain  circumstances  in  an  urban  transporta- 
tion field,  it  seems  to  ns  that  this  case  is  a  proper  one  for  such  an 
exercise  of  power. 

Pos-iibh'  this  would  have  appeared   more  clearly  if  a   single 
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responsible  company — instead  of  a  number  of  individuals  whose 
only  bond  in  common  is  that  they  have  been  represented  in  this 
proceeding  by  a  single  attorney  —  had  applied  for  leave  to  operate 
enough  improved  motor  busses  to  takB  care  of  the  same  volume  of 
business  that  the  individually  owned  touring  cars  included  in  this 
application  would  be  capable  of  handling,  over  streets  substan- 
tially identical  with  those  occupied  by  the  street  railway  company. 
The  granting  of  a  certificate  to  such  a  competitor  would  at  once 
be  recognized,  we  euppose,  by  every  thotightful  person  as  equiva- 
lent to  a  decision  that  the  Commission  saw  nothing  further  to  be 
gained  by  encouraging  the  further  development  of  the  electric 
railway  system  in  Rochester.  And  since  arrested  development, 
in  the  case  of  any  business  enterprise,  usually  means  slow  death, 
such  a  decision  could  only  be  taken  to  mean  that  in  our  opinion 
the  traffic  needs  of  Rochester  would  best  be  served  by  a  gradual 
replacement  of  the  old,  with  the  new,  method  of  transportation. 
Now,  as  a  matter  of  fact,  the  Commission  believes  nothing  of  tho 
sort.  Electric  street  railway  transportation  has  by  no  means 
outlived  its  usefulness  in  cities  like  Rochester.  On  the  contrary, 
we  are  of  the  opinion  that  the  electric  railway  must  for  many 
years  be  regarded  as  the  backbone  of  any  dependable  transporta- 
tion system  in  such  a  city.  To  arrest  the  development  of  electric 
railways  in  Rochester  would  be  to  injure  greatly  the  city's  growth 
and  future  prospects.  And  the  situation  seema  to  us  to  he  in 
nowise  changed  —  assuming  the  volume  of  competition  to  be  the 
same  in  either  case  —  by  the  fact  that  the  competition  comes  from 
individual,  and  perhaps  in  some  cases  irresponsible,  owners  of 
automobiles,  instead  of  from  a  single  well  managed  company. 
In  either  case  the  volue  of  competition  contemplated  by  the 
present  application  would  certainly  he  large  enough  to  interfere 
seriously  with  any  further  immediate  grovrth  of  Rochester's  elec- 
tric railway  system.  And,  in  our  opinion,  no  dependable  form 
of  transportation,  good  alike  in  winter  and  in  summer,  has  vet 
been  devised  to  take  the  place  of  what  Rochester  would  lose  if 
further  development  of  its  electric  railways  was  to  be  discouraged 
and  interfered  with  by  the  State. 
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What,  then,  ia  the  proper  function  of  the  jitney?  Our  answer 
is  that,  except  in  cases  where  the  existing  street  railway  syatem 
obviously  can  not  or  will  not  supply  the  reasonable  requirements 
of  a  community,  the  use  of  jitneys,  for  the  present  at  least,  ought 
to  be  confined  to  streets  and  neighborhoods  which  now  have  no 
electric  railway  readily  availabla  Further  than  this,  we  eeri- 
ously  question,  as  a  general  proposition,  the  propriety  of  extend- 
ing formal  recognition  at  this  time  to  automobiles  of  the  touring 
car  type  as  a  suitable  form  of  vehicle  for  carrying  large  numbers 
of  passmgera  at  a  low  rate  of  fare  over  regular  urban  routes. 
Automobiles  built  for  private  use  were  never  designed  for  such 
purposes  as  it  ia  proposed  to  put  them  to  here  Such  uae  can  not 
be  otherwise  regarded  than  as  unnatural  and  freakish.  A  suit- 
able type  of  motor  bus,  admirably  adopted  for  public  uses,  is 
now  available  and  on'the  market.  Without  actually  holding  that 
under  no  eireurastances  will  the  uae  of  cheap  secondhand  touring 
cars  be  countenanced  by  the  Public  Service  Commission  of  the 
Second  District  as  a  regular  means  of  transporting  paesengera  for 
a  low  rate  of  fare  in  a  great  city  like  Rochester,  we  feel  that  wo 
ought  at  this  time  at  least  suggest  that  only  in  cases  of  extreme 
urgency  should  such  cars  be  employed  in  this  way.  Certainly 
we  have  not  been  impressed  with  the  belief  that  any  such  urgency 
exists  in  Rochester  at  the  present  time.  Improvements  should  be 
made  in  the  transportation  system  there,  as  our  order  indicates, 
but  this  ia  not  the  way  to  make  them. 

We  realize,  of  course,  that  in  every  large  city  people  will  he 
found  who  would  enjoy  making  occasional  use  o£  the  jitneys,  and 
so  far  as  our  present  order  interferes  with  the  pleasure  of  these 
people,  we  regret  being  compelled  to  make  it.  The  problem 
before  us  would  of  course  be  a  very  simple  one  i£  we  were  not 
required  to  give  any  particular  consideration  to  the  effect  of 
unrestricted  jitney  competition  upon  the  general  problem  of 
transporting  passenfrera  in  a  lai^  city  —  if  all  we  had  to  do  was 
to  assist  in  establishing  transportation  facilities  which  would 
cater  to  the  widest  range  of  individual  tastes.  But  if  that  was 
intended  to  be  our  only  function,  it  must  be  perfectly  ohvioua  to 
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everybody  that  chapter  667  of  the  Laws  of  1915  would  never 
have  been  placed  upon  the  statute  books  at  all.  The  present 
policy  of  the  State  with  regard  to  this  matter  is  plain,  and  it  is 
our  duty  to  carry  out  thia  purpose  until  the  law  under  which  we 
are  acting  is  repealed.  This  would  be  our  dubr  even  if,  as  indi- 
viduals, we  disapproved  of  the  purposes  of  the  present  law.  As 
a  matter  of  fact,  we  approve  of  it,  and  regard  it  as  absolutely 
essential,  from  the  standpoint  of  securing  dependable  transporta- 
tion facilities  in  our  larger  cities,  that  the  law  should  be  enforced 
in  such  a  case  as  this. 

It  should  be  understood,  however,  that  this  Commission  is  by 
no  means  of  the  opinion  that  a  corporation  like  the  N^ew  York 
State  Hallways  should  never,  under  any  conceivable  olrcunir 
stances,  be  subjected  to  competition  from  other  groups  of  investors 
who  are  willing  in  a  businesslike  way  to  risk  their  money  in 
supplying  better  transportation  facilities  to  the  people  of 
Rochester.  A  situation  may  yet  arise  which  will  require  the 
bars  to  be  lot  down,  and  the  railway  to  be  left  to  struggle  for 
existence  without  further  State  protection  against  wasteful  com- 
petition. Protection  is  being  extended  to  it  now  because  we  feel 
that,  on  the  whole,  the  existing  street  railway  system  of  Rochester 
—  viewed  not  as  a  mere  money-making  machine  operated  for  the 
benefit  of  its  stockholders  but  as  a  public  agency  —  is  distinctly 
worth  saving  In  the  interest  of  the  people  of  Rochester,  It  has 
performed  very  valuable  services  in  the  upbuilding  of  Rochester, 
and  seems  now  to  he  in  a  position  where,  -with  the  help  of  the 
State  instead  of  its  hostility,  it  will  be  able  to  solve  the  Rochester 
transportation  problem  satisfactorily  A  further  effort  should  be 
made  to  get  the  very  best  results  possible  out  of  such  a  system 
before  condemning  it  as  outworn  or  contributing  toward  its 
eventual  undoing.  If  that  effort  fails,  we  will,  as  our  order 
states,  be  prepared  to  give  further  consideration  to  alternative 
methods  of  supplying  Rochester  with   a    proper  transportation 


In  reaehiiis  this  conclusion  we  have  acted  in  strict  accord  with 
what  we  understand  to  be  the  purpose  of  the  statute  from  which 
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our  powers  have  been  derived,  and  we  hope  that  our  deciaion 
will,  on -the  whole,  be  approved  by  the  thoughtful  citizens  of 
liochcster. 


In  the  Matter  of  the  Petition  of  the  Erik  Railboad  Compant, 
Under  Section  91  of  the  Railroad  Law,  for  the  Closing  and 
Discontinuance  of  Two  Highway  Grade  Crossings  of  Its  Rail- 
road in  the  Town  of  Canisteo,  Steuben  County,  the  Travel 
Thereon  to  he  Diverted  Therefrom  to  an  Existing  Overgrade 
Crossing  of  the  Railroad 

Case  No.  5438 

(Public  ServiM  CommiHsion,  Second  District,  Mk;  16,  1916) 

ConMnt  Kiamted  to  eliminatini  two  eziating  srade  nouiiisi  uid  diiferent 
highroads  about  440  feet  apart  and  aivertiat  an  traffic  to  a  new  highroad 
leading  to  an  eziating  overgrade  crossing. 

The  applicBtioR  herein  was  first  heard  bj  the  Commission  on  April  18, 
1916,  and  at  that  time  objection  developed  on  the  part  of  the  town  of 
Canisteo  unless  the  railroad  corporation  should  bear  the  cost  of  the 
proposed  eliminationa.  Since  then  the  town  toard  and  the  railrosd  have 
agreed  upon  a  baeia  for  meeting  the  cost  of  the  propoeed  improTementa 
and  the  town  has  withdrawn  its  opposition.  Application  granted  upon 
condition  that  the  railroad  bear  the  cost  of  the  improvemente  involved 
and  that  the  said  improvementB  conform  to  certain  requirementa  of  the 
Commiaaion. 

By  the  Commission. —  In  the  town  of  Canisteo,  Steuben 
county,  the  Erie  railroad  is  crossed  at  grade  by  two  highways 
approximately  440  feet  apart.  The  more  westerly  of  &eae  two 
crossings  is  on  a  road  leading  to  Canisteo.  The  easterly  crossing 
is  on  a  road  leading  to  Howard.  East  of  and  distant  about  110 
feet  from  the  road  leading  to  Howard  there  is  an  overgrade  cross- 
ing of  the  railroad.  The  travel  on  none  of  these  highways  is 
heavy,  and  the  petitioner  proposes  to  close  the  two  grade  croaaings 
and  divert  the  traffic  tlierefrom  by  means  of  the  construction  of  a 
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new  highway  north  of  and  adjacent  to  the  railroad  to  an  existing 
overgrade  crossing. 

A  hearing  on  this  application  was  held  by  the  Commission  on 
April  18,  1916,  at  which  A.  M.  Hartung  appeared  for  the  Erie 
Railroad  Company,  Milton  W.  Davison  for  the  Town  of  Canisteo, 
and  F.  A.  Hermans  for  the  State  Department  of  Highways. 
Objection  to  granting  of  the  application  was  made  on  behalf  of 
the  town  of  Canist«o  milees  the  railroad  corporation  should  consent 
to  bear  the  share  of  the  cost  of  such  elimination  which  under  the 
statute  would  be  imposed  upon  the  town.  An  adjournment  was 
thereupon  ta^en  to  May  10,  1916,  at  which  time  counsel  for  the 
corporation  appeared  and  filed  due  proof  of  publication  of  the 
notice  of  this  hearing  and  of  personal  service  of  such  notice  upon 
all  of  the  interested  property  owners,  as  prescribed  by  statute^ 
together  with  an  agreement  under  date  of  April  29,  1916,  between 
the  town  board  of  Canisteo  and  the  Erie  Railroad  Company, 
under  which  the  corporation  agrees  to  pay  the  25  per  cent  of  the 
cost  of  the  proposed  improvement  which  under  the  statute  is 
imposed  upon  the  town.  The  applicant  also  filed  a  plan  of  the 
proposed  agreement,  marked  "Applicant's  Exhibit  No.  2,"  and 
hereinafter  particularly  designated  and  referred  to;  also  a  state- 
ment of  the  estimated  expense  of  such  improvemrait  which  includ- 
ing land  costs  totals  the  sum  of  $3,887.83.  Opposition  of  the 
town  of  Canisteo  having  accordingly  been  withdrawn,  and  the 
Commission  being  unanimously  of  the  opinion  that  the  petition 
herein  shall  be  granted,  and  upon  the  express  condition  that  the 
statutory  share  of  the  town  of  Canisteo  in  the  cost  of  the  improve- 
ment shall  be  borne  by  the  railroad  corporation  as  aforesaid,  it  is 

Ordered,  That  the  two  grade  crossings  of  the  Erie  railroad  in 
the  town  of  Canisteo,  referred  to  in  the  petition  herein,  one  of  the 
crossings  being  on  the  road  leading  to  Canisteo,  the  other  on  the 
road  leading  to  Howard,  be  closed  and  discontinued,  and  that  the 
travel  be  diverted  therefrom  to  a  new  highway  to  be  constructed 
north  of  and  immediately  adjacent  to  the  railroad  corporation's 
northerly  right  of  way  line,  from  tiie  road  to  Canisteo  easterly  to 
a  road  leading  to  an  existing  overgrade  crossing,  a  total  length  of 
approximately  1040  feet;  ti\o  southerly  line  of  this  highway  to 
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coincide  with  the  uartherly  right  of  way  line  of  the  railroad- 
Details  of  conatJucti(Hi  of  this  new  piece  of  highway  shall  con- 
form to  the  following: 

(a)  The  width  of  land  to  be  acquired  for  highway  purposee  to 
be  fcMTty-nine  and  one-half  feet,  in  the  center  of  which  the  traveled 
portion  shall  be  constructed. 

(b)  The  width  of  new  highway  in  cuts  shall  be  not  less  than 
twenty  feet,  and  the  width  on  the  embankments  not  less  than 
eighteen  feet;  the  traveled  portion,  twelve  feet  wide,  to  be  paved 
either  -with  gravel  or  with  screenings ;  the  resultant  roadway  to  be 
at  least  as  good  as  the  present  roadways  proposed  to  be  abandoned. 

(o)  The  necessary  grading  to  permit  connection  with  the  road 
to  Howard  on  a  grade  not  exceeding  5  per  cent  shall  be  performed, 
and  this  connection  shall  be  constructed  with  respect  to  width  of 
embankments  and  width  and  character  of  pavement  as  hereto- 
fore specified  for  the  main  road. 

(d)  Culverts  shall  be  provided,  and  suitable  and  permanent 
guard-rails  erected  at  all  points  where  embankments  are  two  feet 
or  more  in  height.  In  cuts,  ditches  are  to  be  constructed  for 
drainage  purposes. 

(e)  Beginning  at  the  road  leading  to  Canisteo,  the  new  high- 
way shall  be  level  for  about  250  feet;  thence  ascending  at  tho 
rate  of  2.4  per  cent  a  distance  of  about  730  feet;  thence  level  a 
distance  of  about  60  feet. 

The  overgrade  crossing  to  which  travel  is  to  be  diverted  is  in 
three  spans,  the  southerly  one  of  which  is  on  a  grade  of  about 
12  per  cent.  This  structure  is  to  be  changed  so  that  on  this 
southerly  span  the  grade  shall  not  be  greater  than  8  per  cent,  and 
the  necessary  grading  on  the  southerly  approach  to  this  stmcture 
shall  be  performed  to  permit  the  continuance  of  said  8  per  cwit 
grade  to  an  intersection  with  the  existing  highway  surface.  On 
this  re-graded  approadi,  not  less  than  eighteen  feet  wide,  there 
shall  also  be  constructed  a  gravel  or  screenings  roadway  aa  here- 
tofore referred  to,  together  with  necessary  guard-rails;  and  such 
additional  masonry  as  may  be  required  to  place  the  southerly  span 
of  the  bridge  in  its  new  position  shall  be  provided. 

The  existing  crossings  shall  be  left  open  mitil  the  completion 
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of  the  work  herein  provided  for  and  its  acceptance  by  this  Com- 
mission,  after  which  tliey  shall  be  closed  by  the  construction  of 
fencea  or  other  barriers  across  the  present  roads. 

The  existing  and  proposed  highway  layouts  and  the  work  herein 
specified  to  be  performed  are  shown  npon  a  general  plan  on  file 
with  this  OoinniisRinii,  said  plan  being  entitled — "Erie  Railroad 
Company,  Kusqtiehaniia  Division.  Proposed  Grade  Crossing 
Elimination,  Canisteo  Center,  N.  Y.  Scale  1  in.=  50  ft.  April 
11,  1916." 


In  the  Matter  of  the  Petitioner  of  Feank  F.  Gillett,  Under 
Chapter  667  of  the  Laws  of  1915,  for  a  Certificate  of  Con- 
venience and  Xecpsaity  for  the  Operation  of  ft  Stage  Route  by 
Auto  busses  in  the  City  of  Ithaca  and  in  the  City  of  Elmira 
(it  Being  Propofcd  That  the  Route  Shall  Also  Be  Operated 
Between  the  City  of  Ithaca  and  the  City  of  Elmira) 

Case  No.  5390 

(Public  Service  Commission,  Second  District,  May  16,  1910) 

Anto  bus  stase  Tontc  anthaiiied  over  certain  streets  in  the  cities  of  Itliaca  and 
Elmira  if  operated  u  a  poition  of  ronte  between  the'said  cities. 

This  ippli^^ation  was  heard  in  the  city  of  Ithaca  on  May  S,  1916.  The 
local  authorities  of  both  cities  have  consented  to  and  approved  the  grant- 
ing oF  a  franchise  for  the  route  in  question,  naming  the  atreeta  in  the 
respective  cities  whereon  the  said  motor  busses  should  he  run,  and  pro- 
viding tliat  passengers  should  not  he  carried  from  one  point  to  another 
point  Tvithln  the  esme  city.  Certificate  provided  subject  to  all  the  terms 
and  conditions  of  the  local  franchisee  and  the  future  ordinances  of  the 
two  dtlei  interested. 

By  the  Cosimission. —  Frank  F.  Gillett  applies  for  a  certifi- 
cate of  convenience  and  necessity  for  a  stage  route  to  be  operated 
by  auto  busses  over  certain  streets  in  the  city  of  Ithaca  and  cer- 
tain streets  in  the  city  of  Elmira,  to  he  operated  as  a.  portion  of 
a  route  I.ctween  the  city  of  Ithaca  and  the  city  of  Elmira.  Tlie 
petitioner  has  received  the  consent  of  the  municipal  autliorities 
of  the  cities  of  Ithaca  and  Elmira,  subject  to  certain  terms  and 


Pdr,yGOOgIe 


Petition  of  Gii,t,ett  —  Operation  of  Stage  Route      337 

Public  Service  CommlaBion,  Second  District 

conditions.  A  public  hearing  was  held  in  the  city  of  Ithaca  May 
6,  1916,  at  which  Mr.  William  Hazlitt  Smith  appeared  for  the 
applicant,  Stanehficld,  lovell,  Flack  &  Sayles,  by  Mr.  W.  B. 
Flannery,  appeared  for  the  Elmira  Water,  Light  and  Railroad 
Company,  Mr.  M.  S.  Halliday  for  E.  F.  Crane  of  Horseheads, 
and  Mr.  Lyater  Q.  Bayly  for  the  State  Highway  Department.  It 
was  stipulated  at  said  hearing,  in  order  to  prevent  competition 
between  Elmira  and  Ilorseheada,  that  the  fare  to  be  charged 
Iietween  those  places  should  not  be  less  than  twenty-five  cents. 
Under  this  contlition,  there  was  no  opposition  to  the  granting  of 
the  certificate. 

Now,  therefore,  this  Commission  hereby  certifies,  That  public 
convenience  and  necessity  requires  the  operation  by  Frank  F. 
Gillett  of  a  stage  route  by  auto  busses,  as  provided  in  the  consents 
herotofoi-e  granted  by  the  common  council  of  the  city  of  Ithaca, 
December  15,  1915,  and  the  mayor  and  common  council  of  the 
city  of  Elmira,  December  30,  1915,  copies  whereof  are  attached 
to  the  petition  herein,  over  the  following  streets  in  said  cities: 

In  the  city  of  Ithaca :  Aurora  street  between  the  south  aide  of 
State  street  and  Seneca  street;  Seneca  street  between  Aurora 
street  and  Cayuga  street;  Cayuga  street  between  Seneca  street 
and  Spencer  street;  and  Spencer  street  between  Cayuga  street 
and  the  south  line  of  the  city  of  Ithaca; 

Tn  the  city  of  Elmira:  Grand  Central  avenue,  from  the  north 
line  of  the  city  of  Elmira  to  Division  street;  Division  street 
between  Grand  Central  avenue  and  Lake  street;  Lake  street 
between  Division  and  East  Water  streets;  East  Water  street 
between  Lake  and  State  streets;  State  street  between  East  Water 
and  East  Market  streets.  Said  routes  to  be  operated  only  fm  paiis 
of  a  line  from  the  city  of  Ithaca  to  the  city  of  Elmira,  bnt  not 
to  carry  passengers  locally  from  one  point  to  another  point  within 
the  city  of  Ithaca,  nor  from  one  point  to  another  point  within 
the  city  of  Elmira.  It  is  herehy  provided  that  the  fare  to  be 
charged  by  the  applicant  for  transportation  of  passengers  from 
the  city  of  Elmira  to  the  village  of  Horseheads,  or  from  the  vil- 
lage of  Horseheads  to  the  city  of  Elmira,  and  between  inter- 
i.iediate  points,  shall  not  he  less  than  the  sum  of  twenty-five  cents. 
State  Dcpt.  Kept,— Vol.  8        22 
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Thia  certificate  is  granted  subject  to  all  the  terms  and  condi- 
tions of  the  consents  hereinabove  mentioned  and  subject  to 
present  and  futare  ordinances  of  the  cities  of  Ithaca  and  Elmira 
and  the  provisions  of  all  statutes  and  requirements  of  the  State  of 
Ke%v  York  which  may  be  applicable  thereto  and  ia  not  assignable 
without  the  consent  of  this  Commission. 


In  the  IFatter  of  the  Petition  of  Seneca  Eiveb  Powek  Com- 
pany, Under  Section  68  of  the  Public  Service  Commissions 
Law,  for  Permission  to  Construct  an  Electric  Plant  and  Lines 
in  the  Town  of  Lysnnder,  Onondaga  County,  and  for  Approval 
of  the  Exercise  of  Rights  and  Privileges  to  Use  Highways  and 
Public  Places  Under  a  Franchise  Received  from  the  Town 

Case  No.  5311 

(Public  Service  ConuniSBion,  Second  Dietrict,  Majr  le,  IBIS) 

Pennisalon  Bought  liy  an  electric  power  company  to  exerdM  a  franchlBO  Id  a 
t  ' —  -n  wft'^h  another  and  aimilar  company  now  transmits  and  dia- 
tributes  electiidty. 

The  Utwi]  of  Lysander,  Onondaga  county,  represented  bj  its  town  board 
and  town  superintendent  of  highwaja,  has  granted  the  permiBsion  herein 
aouRht.  The  petitioner,  Seneca  River  Power  Company,  aeke  permission  to 
exercise  a  franchise  In  the  town  of  Lysander;  the  Oawego  River  Power 
TranHmiasion  Company  ia  now  exercising  an  electric  franchise  in  that 
toivn,  but  has  not  opposed  this  application.  The  Oswego  River  Power 
Transmiaslon  Company  secured  a  franchise  for  the  apparent  purpose  of 
intrenching  itself  in  a  particular  territory  for  which  a  franchise  has 
been  granted  to  the  Fulton  Light,  Heat  and  Power  Company.  The  latter 
'  company  aeks  permission  to  ezerclae  its  franchise  and,  at  a  hearing  given 
in  that  case,  it  developed  that  It  waa  evidently  the  intention  to  turn  over 
the  Oswego  River  Power  Tranamiaaion  Company  franchise  to  the  Seneca 
River  Power  Company  when  the  latter  had  aecured  authority  to  begin  its 
business  in  the  town  of  Lysander.  Franchiae  granted  with  the  usual 
restrictions. 

Petition  filed  November  22,  1915. 

Proof  of  publication  of  notice  of  application  filed  Decembra  S, 
1915. 
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Hearing  held  at  the  Court  House  in  the  city  of  Syraenae  on 
January  31,  1916. 

E.  M.  White  and  CoBtello,  Burden,  Cooney  &  Walters  (by  Mr. 
Cooney  and  Mr.  Walters)  for  Seneca  River  Power  Company  and 
Oswego  River  Power  Transmission  Company. 

G-anuon,  Spencer  &  Mitchell  (hy  W.  P.  Gannon,  and  George 
Coffing  Warner)  for  Fulton  Light, -Heat  and  Power  Company, 

James  C.  DeLong  for  Syracuse  Lighting  Company. 

Paul  Andrews  for  Emjrire  State  Gas  and  Electric  Company, 

Bt  the  Co&tuissioN. —  The  petitioner  seeks  permission  to 
e.xercise  a  franchise  in  the  town  of  Lysander,  Onondaga  county, 
N.  Y,,  which  was  granted  by  the  town  board  and  the  town  super- 
intendent of  highways  of  said  town  on  November  18,  1915. 

The  Osw^o  River  Power  Transmission  Company  is  now  exer- 
cising a  franchise  in  said  town  under  which  it  transmits  and 
distributes  electricity  but  by  reason  of  its  relations  wjth  the 
Seneca  River  Power  Company  it  does  not  oppose  this 
application. 

It  developed  on  the  hearing  that  the  Oswego  River  Power 
Transmission  Company  had  begun  the  construction  of  a  pole  line 
in  a  certain  portion  of  the  town  of  Lysander  covered  l^  this 
application,  such  work  having  been  commenced  shortly  after  the 
franchise  was  granted  and  for  the  apparent  purpose  of  intrench- 
ing itself  along  a  particular  route  for  which  a  franchise  had  been 
granted  to  the  Fulton  Light,  Heat  and  Power  Company.  The 
last  named  company  made  application  to  the  Commission  for 
permission  to  exercise  its  franchise  and  a  hearing  thereon  was 
held  just  prior  to  the  hearing  in  the  present  case.  It  was  evi- 
dently the  intention  to  turn  over  the  line  constructed  by  the 
Oswego  River  Power  Transmission  Company  to  the  Seneca  River 
Power  Company  if  and  when  authority  was  obtained  by  the 
Seneca  River  Power  Company  to  exercise  the  franchise  in  the 
town  of  Lysander.  The  action  herein  referred  to  on  the  part  of 
the  companies  involved  was  due  to  the  fact  that  there  has  been 
heretofore  a  certain  amount  of  friction  between  the  Seneca  River 
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Power  Comjiuny  and  the  Oswego  River  Power  Tranamission 
Company  on  the  one  hand  and  the  Fulton  Light,  Heat  and  Power 
Company  on  the  other. 

There  now  iippearing  to  he  no  reason  why  the  application 
should  not  be  granted,  and  the  Coniniiasion  having  determined 
that  public  convenience  and  necessity  require  the  exercise  of  the 
franchise  granted  by  the  autlioi-itiea  of  the  town  of  Lysander  on 
November  IS,  1915,  it  is  ordered  (1)  that  pursuant  to  the  pro- 
visions of  section  08  of  the  Public  Service  Commissions  Law, 
the  permission  and  approval  of  this  Commission  be  and  they 
hereby  are  given  to  the  Seneca  River  Power  Company  to  con- 
struct, maintain  and  operate  an  electric  plant  with  transmission 
and  distribution  lines  in  the  town  of  Lysander,  Onondaga  county, 
N.  Y.,  and  to  exercise  all  the  rights  and  privileges  set  forth  in 
the  franchise  granted  to  it  by  the  authorities  of  said  town  on 
November  18,  1915. 

(2)  That  this  order  is  not  intended  to  and  shall  not  be  con- 
strued to  autbcirize  any  construction  work  in  or  upon  any  state 
or  county  highway  unless  and  until  the  consent  to  and  approvjil 
of  such  construction  work  shall  have  first  been  duly  given  by 
the  State  Commission  of  Highways. 


In  the  Matter  of  the  Petition  of  Wellbvillb  akd  Biiffalo 
Railboad  Coepobation,  Under  Section  55  of  the  Public 
Service  Commissions  Law,  for  Authority  to  Issue  $850,000 
Oommcoi  Capital  Stock 

Case  No.  5399 
(Public  Service  ComniiBaioa,  Second  District,  Wmy  18,  1910) 

Authority  tjcnted  to  tlie  petitioner  to  execute  and  deUvet  a  deed  of  tniBt 
to  Mcute  certain  notes  payable  qnarteilj  from  Decembei  31,  1915,  aathor- 
ized  nunc  pro  tunc. 

The  original  petition  herein  was  filed  January  26,  1916.  On  March  18, 
1916,  an  atfldavlt  of  discharge  of  mortgage  was  filed  and  a  hearing  was 
held  March  2B,  1916.     SubeeqiKntly  copies  of  the  proposed  form  of  mort- 
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gftge  of  the  consent  of  atockholderi  to  execution  thereof  of  ft  BupplementHl 
leue  were  duly  filed.  The  report  of  the  dlviHion  of  capital ix&tion  Knd 
of  the  division  of  steam  railroads  were  made  and  filed  Ma;  10,  1916. 

Bt  the  Commission, —  Now,  therefore,  upon  the  foregoiog 
record,  ordered  as  follows: 

1.  That  the  execution  and  delivery  by  the  Wellsville  and 
Buffalo  Railroad  Corporation  to  Messrs.  Charles  A.  Finnegan, 
of  Depew,  Erie  county,  N.  T.,  Abraham  Weber,  of  Louisville, 
and  Theodore  Hofeller,  of  the  city  of  Buffalo,  Erie  county,  N,  T,, 
of  a  certain  indenture,  deed  of  trust  or  mortgage  upon  all  its 
plant  and  property,  dated  December  31,  1916,  to  secure  an  issue 
of  one  year  notes  bearing  interest  at  the  rate  of  5  per  cent  per 
annum,  payable  quarterly  from  the  afore-said  date  to  the  aggregate 
amount  of  $3()0,000  is  hereby  authorijied  nunc  pro  tunc,  and  the 
form  of  such  indenture  as  filed  with  the  Commission  herein  is 
hereby  approved. 

2.  That,  pursuant  to  the  provisions  of  section  55 
of  the  Public  Service  Commissions  Law,  tho 
issuance  and  sale  by  the  Wellsville  and  Buffalo 
Railroad  Corporation  of  $85,000  par  value  of  its 
capital  stock  which  has  already  been  issued  by  the 
corporation  (in  good  faith,  notwithstanding  that 
the  approval  of  this  Commission  was  apparently  a 
prerequisite  to  any  such  stock  issue)  for  which  there 

was  realized  the  net  amount  of $85,000  00 

is  hereby  ratified  and  approved  and  authorized 
nunc  pro  tune. 

3.  That  the  Wellsville  and  Buffalo  Railroad 
Corporation  is  hereby  authorized,  pursuant  to  the 
provisions  of  section  55  of  the  Public  Service  Com- 
missions Law,  to  issue  $7(i5,000  par  value  of  its 
common  capital  stock,  which  »hall  1>e  sold  at  a  price 
not  less  than  the  par  value  thereof  to  give  net  pro- 

.•eeda  of   765,000  00 

4.  That  said  stock  of  the  par  value  of  $850,000 
Bo  authorized  or  the  proepe<lM  thereof  to  the  amount 

of 850,000  00 
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tihall  be  used  solely  and  escluBivel;  for  the  follow- 
iug  purposes: 

(a)  To  be  applied  toward  the  purchase  price  of 
property,  rights  and  franchises,  including  tracks, 
buildings,  etc.,  to  be  acquired  from  the  Susque- 
hanna Finance  Corporation  which  formerly  be- 
longed to  the  Buffalo  and  Susquehanna  Kailway 
Company  as  described  in  the  mortgage  herein- 
before authorized; 

Total  purchaee  price $1,200,000 

IjCss    one    year    notes    secured    by 
mortgage  hereinbefore  authorized ....         360,000 


$840,000 
(b)  For  working  capital 10,000 


$850,000  00 


provided  that  such  working  capital  diall  not  be  disbursed  1^ 
said  company  for  purposes  properly  chargeable  to  income,  but 
shall  be  retained  to  enable  the  company  to  carry  its  accounts 
receivable  and  to  provide  a  sufficient  amount  of  materials  and 
supplies  to  economically  transact  its  business. 

5.  That  the  Wellsville  and  Buffalo  Railroad  Corporation  shall 
for  each  six  months'  period  ending  June  30th  and  December  31st 
file  not  more  than  thirty  days  from  the  end  of  such  period  a 
verified  report  showing: 

(a)  What  stock  has  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein 
and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  stock  was  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  The  amount  expended  of  the  proceeds  for  the  purposes 
specified  herein  during  such  period  and  stating  to  what  account 
or  accounts  sneh  expenditures  have  been  charged. 

Such  repoi'ts  shall  continue  to  be  filed  until  all  of  said  stock 
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eball  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  anthorit;  contained  herein,  and  if  during  any 
period  no  stock  wae  sold  or  disposed  of  or  proceeds  expended,  the 
report  shall  set  forth  such  fact 

6.  That  the  Wellsville  and  Buffalo  Railroad  Corporation  shall 
charge  to  the  prescribed  accounts  under  the  classification  of 
investment  in  road  and  equipment  of  steam  roads  promulgated 
by  the  Interstate  Commerce  Commission  and  adopted  by  this 
Commission,  the  actual  cost  to  it  of  the  property  of  the  former 
Buffalo  and  Susquehanna  Railway  Company  herein  authorized 
to  be  piuchased  from  the  Susquehanna  Finance  Corporation, 
which  cost  shall  be  $1,200,000,  and  that  the  company  shall  file 
within  thirty  days  after  the  acquisition  of  such  property  a  de- 
tailed and  verified  report,  showing  the  allocation  to  sucb  pre- 
scribed accounts  of  this  total  amount,  which  allocation  shall  be 
subject  to  the  approval  of  this  Commission. 

1.  That  the  authority  contained  in  this  order  is  upon  the  ex- 
press condition  that  the  petitioner  accepts  and  agrees  to  comjily 
ill  pond  faith  with  the  provisions  hereof  and  within  thirty  days  of 
the  service  hereof,  the  said  company  shall  file  with  this  Com- 
mission  a  satisfactory  verified  stipulation,  duly  authorized  by  its 
board  of  directors,  accepting  this  order  with  all  its  terms  and 
conditions  and  such  order  shall  be  void  and  of  no  force  or  effect 
until  such  stipulation  shall  have  been  filed  aa  required  herein. 

Finally  it  is  determined  and  stated,  That  in  the  opinion  of  this 
Commission  the  money  procured  and  to  be  procured  by  the 
issuance  of  said  stock  herein  authorized  is  reasonably  required 
for  the  purposes  specified  in  this  order  and  that  such  purposes 
are  not  in  whole  or  in  part  reasonably  chargeable  to  operating 
expenses  or  to  income. 
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In  the  Matter  of  the  Petition  of  Tub  Pennsylvakia  Railboad 
Company  as  Lessee  of  the  Elmiia  and  Lake  Ontario  Railroad, 
Under  Section  91  of  the  Railroad  Law,  for  an  order  determin- 
ing that  Pnhlic  Safety  Requires  the  Closing  of  Old  Main  Street 
Grade  Crossing  of  the  T^Imira  and  Lake  Ontario  Railroad  in 
the  Incorporated  Village  of  Ilorseheads,  Chemung  County,  the 
Travel  Therefrom  to  be  Diverted  to  a  New  Crossing  of  aaid 
Railroad  by  a  State  Highway  now  Constrncted  and  in  Use 

Case  Ko.  5506 

(Public  Svrvico  CommiBsion,  Second  District,  May  23,  1910) 

StTteet  railroad  companies  —  closing  of  existing  grade  crossing  and  patting 
in  a  new  State  highway  In  place  thereof. 

On  Mnrcb  24,  1916,  the  Elmira  and  Lake  OnUrio  lUilroad  made 
application  for  permiasion  to  eliminate  an  existing  grade  crossing  at 
Main  street  in  the  village  of  HoracheadH,  a  town  on  that  railroad,  on  the 
ground  that  the  crossing  was  dangerous  to  travelers,  as  the  view  of 
approaching  trains  was  cut  ofl,  and  also  asked  that  tlie  travel  be  diverted 
to  an  existing  crossing  on  a  State  highway  about  ISO  feet  from  the 
Main  street  crossing, 

Bt  the  Commission, —  A  hearing  on  this  application  was  held 
by  the  Commission  at  Ehnira  on  May  15,  1916,  at  which  A.  S. 
Diven  appeared  for  the  petitioner:  I-ewis  E.  Mosher  for  Ira  B. 
Payne  and  JuHa  Conklin,  property  owners,  in  opposition;  and 
L,  G.  Bayly  for  the  State  Commission  of  Highways;  at  which 
time  counsel  for  the  railroad  corpporation  filed  due  proof  of  pub- 
lication of  the  notice  of  this  hearing  and  of  personal  service  of  such 
uotice  on  all  interested  property  owners  aa  prescribed  by  statute. 

Objection  to  the  granting  of  this  application  was  made  on  belialf 
of  the  two  property  owners,  who  claimed  that  a  depreciation  in 
lie  value  of  property  and  an  inconvenience  in  the  transaction  of 
business  would  be  caused  thereby.  Neither  the  village  of  Horee- 
heads  nor  the  State  Commission  of  Highways  entered  an  opposi- 
tion to  the  granting  of  the  petition. 
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Upon  the  testimony  submitted,  and  a  personal  examination  of 
the  vicinity  of  this  crossing  by  the  Commissioner  in  charge,  it 
appears  to  the  Commission  that  the  petition  should  be  granted; 
therefore 

Ordered :  That  the  existing  crossing  of  the  Elmira  and  Lake 
Ontario  railroad  (the  Pennsylvania  Railroad  Company,  lessee)  by 
Main  street  in  the  village  of  Horseheads  be  cbsed  and  discon- 
tinued by  the  erection  of  fences  or  other  barriers,  and  that  travel 
be  diverted  therefrom  to  existing  crossings. 

Further  Ordered :  That  this  order  shall  not  be  effective  unless 
and  until  the  Pennsylvania  Railroad  Company  has  filed  with  this 
Commission  a  stipulation  tliat  it  will  pay  and  discharge  the  entire 
expense  of  the  work  herein  authorized,  including  all  costs, 
expenses,  and  damages  whatsoever,  and  of  the  taking  of  any 
rights  or  easenieita;  this  order  being  further  granted  upon  the 
express  condition  that  no  financial  liability  or  obligation  what- 
soever shall  attach  to  or  fall  upon  the  State  of  New  York;  and  its 
acceptance  by  the  Pennsylvania  Railroad  Company  shall  be 
deemed  as  an  undertaking  on  its  part  to  save  the  State  of  New 
York,  the  village  of  Horseheads,  and  this  Commission  harmless 
from  all  costs,  damages,  and  claims  on  account  of  the  work  and 
changes  herein  authorized  and  provided  for. 


In  the  Matter  of  Proposed  New  Passenger  Fares  by  Vaeioi-s 
Common  CABHiEsa  Subject  to  tlie  Jurisdiction  of  This  Com-i 


(Public  Service  Commission,  Second  District,  May  26,  ISIS) 

fuaengfii  fues  aad  tlie  inciease  thftraof  bj  commoo  carrien. 

Under  an  order  dated  December  22,  1915,  the  Commission  gave  a 
hearing  as  to  the  propriety  of  certain  increases  in  passenger  rates 
between  points  within  and  subject  to  its  jurisdiction.  Pending  such 
hearing  the  Commission  ordered  that  the  operation  of  certain  proposed 
tarilTs  be  Huspendcd.  The  further  suspension  of  the  said  tariffs  it  hereby 
ordered. 
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By  the  CouMiBsioN. —  It  appearing,  That  by  order  dated  tte 
22d  day  of  December,  1915,  thia  Commission  entered  upon  a 
hearing  concerning  the  proprie^  of  the  increasee  in  certain  new 
individual  and  joint  fares  and  charges  applying  to  the  transporta- 
tion of  passengers  between  points  within  and  subject  to  its  juris- 
diction contained  in  tariffs,  described  in  said  order,  of  carriers  or 
their  duty  authorized  agents  specifically  named  therein  and  which 
had  been  filed  witli  this  CkMumission  to  become  effective  January 
1  and  10,  1916. 

It  further  appearing,  that  pending  such  hearing  and  decision  the 
Commission  ordered  that  the  operation  of  said  tariffs  be  sus- 
pended, and  that  the  use  of  said  fares  and  charges  be  deferred 
upon  trafiie  subject  to  the  jurisdiction  of  this  Commission  until 
the  29th  day  of  April,  1916,  unless  otherwise  ordered  by  the  Cwn- 
mission;  and  thereafter  it  having  appeared  that  such  hearing 
could  not  be  concluded  within  the  period  of  suspension  last  stated, 
this  Ccanmission  by  ita  order  of  April  25th  last  further  suspended 
the  operation  of  said  tariffs  and  directed  that  the  use  of  said  fares 
and  charges  should  be  further  deferred  xmtil  the  Ist  day  of  June, 
1916,  unless  otherwise  ordered  by  the  Conunisaion;  and  it  now 
appearing  that  the  aforesaid  hearing  cannot  be  concluded  within 
the  period  of  susp^ision  last  above  stated, 

It  is  ordered,  That  the  operation  of  said  tariffs  be  and  hereby 
is  further  suspended  and  the  use  of  said  fares  and  charges  be  and 
is  further  defered  upon  traffic  subject  to  the  jurisdiction  of  the 
Public  Service  Commission,  Second  District,  until  the  1st  day 
of  July,  1916,  unless  otherwise  ordered  by  the  Commission. 

It  is  further  ordered,  That  a  copy  of  this  order  shall  be  filed 
with  each  of  said  tariffs  in  the  office  of  this  Commission,  and  that 
copies  hereof  be  forthwith  served  upon  the  respondents  to  this 
proceeding. 

It  is  further  ordered.  That  upon  receipt  of  this  order  by  said 
carriers,  respondents  to  this  proceeding,  such  carriers  or  their 
duly  authorized  agents  shall  publish  and  file  with  the  Commission 
proper  tariff  amendment  containing  notice  of  this  order  of  sus- 
pension and  stating  that  said  tariff  or  tariffs  are  under  Buspcnaion 
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as  to  Kew  York  State  traffic  which  is  subject  to  tlic  jurisdiction  of 
the  Public  Service  Commission,  Second  District,  and  may  not  be 
applied  or  charged  until  further  notice,  or  until  July  1,  1916, 
such  tariff  amendmeate  to  also  refer  by  Public  Service  Comniia- 
sion,  Second  District,  State  of  New  York,  number  or  numbCTS  to 
the  tariff  or  tariffs  in  which  fares  or  charges  effective  during  the 
period  of  further  suspension  may  be  found.  The  title  page  of 
every  such  tariff  amendment  shall  show  issued  date  June  1,  1916, 
and  bear  notation  "  Issued  to  the  public  and  the  Commission 
under  order  of  the  Public  Service  Commission,  Second  District, 
State  of  New  York,  of  date  May  25,  1916,  in  Case  No.  5345." 


In  the  Matter  of  the  Complaint  of  the  Bdffalo  Gas  Company 
against  Iitoquois  Natubai.  Gas  Compart  as  to  Supplying  Gas 
for  Illuminating  Purposes  in  the  City  of  Buffalo 

Case  No.  4250 

(Pulilic  Service  CommiBaion,  Second  District,  Melj  31,  1016) 

Ttw  fact  M  to  whetbct  fronchliH  flven  locally  by  a  natnial  zu  company 
weie  10  drawn  as  to  prevent  it  supplying  illtuninatinz  cas. 

The  Buffalo  Oaa  Company  manuiacturea  gaa  in  that  city  and  supplies 
its  product  for  illuminating  and  other  purposes  within  the  city  of 
Buffalo.  The  Iroquois  Natural  Qas  Company  possesses  certain  franchiso* 
from  the  city  of  Buffalo  for  the  distribution  of  natural  gaa  for  heating 
and  fuel  purposes.  The  compUinant  alleges  that  such  purposes  were  the 
only  ones  the  natural  gas  company  had  the  right  to  care  for  but  the 
natural  gas  company  denied  such  limitations  upon  its  rights.  At  a 
hearing  set  by  the  Commission  both  parties  asked  to  have  the  matter  go 
over  for  the  present  and  the  case  was  therefore  closed. 

By  thb  Commibsion. —  This  case  has  been  before  the  Com- 
mission since  April  17,  1914,  the  Buffalo  Gas  Company  manu- 
factures gas  in  the  city  of  Buffalo  and  supplies  the  same  to  said 
city  and  the  inhabitants  thereof  for  illuminating  and  other  pur- 
poses and  has  done  so  for  many  years  last  past,  pursuant  to  fraii- 
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ehiaea  and  grants  from  the  city  of  Buffalo  for  tiie  laying  and  oper^ 
ntion  of  its  distributing  eystem,  and  has  an  investment  of  several 
millions  of  dollars  in  said  plant ;  such  company  filed  its  com- 
plaint with  the  Conuniseion  on  April  17,  1914,  alleging  the  abovw 
facte  and  also  complained  that  the  respondent  is  the  owner  of  cer- 
tain franchises  and  grants  from  the  city  of  Buffalo  to  lay  its  pipes 
for  the  distribution  of  natural  gas  through  the  streets  of  said 
city  and  furnish  such  gaa  to  the  inhabitants  thereof  for  heating 
and  fuel  purposes  only,  and  which  said  franchises  and  grants 
eschide  the  distribution  of  gas  for  illuminating  purposes ;  that  the 
respondent,  disregarding  such  restriction,  has  for  years  distributed 
natural  gas  through  the  streets  of  said  city  to  thousands  of  private 
consumers  for  ilhnninating  purposes  which  has  been  so  used  by 
sucli  consumers;  and  the  coinplainaut  asks  the  Commission  to 
make  an  order  directing  the  respondent  to  refrain  from  the  dis- 
iribution  of  such  natural  gas  in  the  city  of  Buffalo  for  illuminat- 
ing purposes. 

The  Iroquois  Natural  Gas  Company  answered  said  complaint 
and  filed  the  same  with  the  Commission  May  19,  1914,  by  which 
answer  the  respondent  admits  that  tiie  complainant  manufactures 
and  distributee  illuminating  gas  in  the  city  of  Buffalo,  and  that 
the  respondent  has  franchises  and  grants  in  said  city  to  lay  pipes 
for  the  purposes  of  conducting  gas  through  the  public  places  of 
said  city,  but  denies  that  any  of  such  franchises  or  grants  exclude 
the  distribution  of  gaa  for  illuminating  purposes,  or  that  such 
franchises  limit  the  respondent  to  conducting  and  distributing  gas 
for  fuel  and  heating  purposes  only. 

Upon  the  issues  thus  framed  a  bearing  was  appointed  in  this 
case  to  be  held  in  the  city  of  Buffalo  on  tiie  3d  day  of  December, 
1914,  at  which  time  Messrs,  Rogers,  Locke  &  Babcock,  by  Mr. 
Louis  L.  Babcock,  appeared  as  attorneys  for  the  complainants  and 
Messrs.  Kenefick,  Cooke,  Mitchell  &  Bass,  by  Hon.  DanieJ 
J.  Kenefick,  appeared  as  attorneys  for  the  re3p<mdent,  but  said 
parties  were  not  ready  to  proceed  with  the  case  herein,  and  the 
case  was  adjourned  to  January  8,  1915,  for  the  same  reason  the 
hearing  in  the  case  has  been  adjourned  from  time  to  time,  at  the 
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request  of  said  attorueys,  until  Saturday,  May  27,  1916,  when  a 
further  bearing  iu  this  case  was  appointed  at  the  office  of  the 
CommiBaion  in  the  city  of  Buffalo  at  eleven  o'clock  a.  m.,  at  which 
time  representatives  of  said  attorneys  for  both  parties  appeared 
and  announced  that  they  were  not  ready  to  proceed  with  the 
case,  and  it  was  agreed  by  them  that  this  case  be  closed  upon  the 
records  of  the  Commission,  on  condition,  however,  that  the  same 
may  be  reopened  on  the  written  request  of  the  attorneys  for  either 
party,  together  with  the  asaurance  that  the  case  will  be  proceeded 
with  at  a  hearing  to  be  tliereafter  appointed. 

It  is  therefore  ordered,  That  this  case  be  and  the  same  hereby 
is  closed  upon  the  records  of  the  Commission,  on  condition,  how- 
ever, that  the  same  may  be  reoi)ened  upon  the  filing  of  a  written 
request  therefor  by  either  party,  coupled  with  the  assurance  that 
the  case  will  be  proceeded  with  at  a  hearing  to  be  thereafter 
appointed. 


In  the  Matter  of  the  Application  of  the  Randolph  Light  and 
PoWEB  Company,  Inc.,  L'nder  Sections  68,  69  and  70  of  the 
Public  Service  Commission  Law,  for  Authority  to  Acquire  by 
Transfer  Franchises  and  Plant,  Mortgage  its  Property,  to  Issue 
Bonds  Thereunder  and  to  Issue  Capital  Stock 

Case  No.  4394 
(Public  Service  CommiBtiou,  Second  Diatrict,  Ms^  31,  19ie) 

Older  inparMding  the  order  of  the  Commlasioii  heretofoie  entered  herein  on 
the  2Bth  day  of  July,  1914. 

The  original  petition  wbb  filed  on  the  29th  of  June,  1914;  the  reports 
of  the  electrical  engineer  of  the  ComroiBBion  were  filed  July  16  and  21, 
1914;  the  form  of  the  proposed  mortgage  wai  duly  filed  on  Jnly  17,  1914, 
and  the  original  order  entered  on  the  28th  of  July  1914.  A  further 
petition  was  filed  on  April  26,  1916,  and  the  report  of  the  division  of 
«apitalization  on  July  16,  1916.  The  electrical  engineer's  report  was 
dated  November  24,  1915,  and  the  final  report  of  the  division  of  capital- 
ization was  filed  December  IT,  1915. 

By  TUB  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows: 
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1.  That  this  order  supersedes  the  order  of  the  Commission 
heretofore  entered  herein  on  the  28th  day  of  July,  1914. 

2.  That  the  consent  of  this  Commission  is  hereby  given  that 
the  Handolph  Electric  Light  and  Power  Company,  a  copartner- 
ship consisting  of  J.  \V.  Grace  and  A.  J.  Woodworth,  may  transfer 
all  its  works,  system,  franchises,  property  and  other  assets  and 
liabilities  as  set  forth  in  its  petition  herein,  verified  the  8th  day 
of  June,  1914,  to  the  Randolph  Light  and  Power  Company,  Inc, 
for  the  capital  stock  of  said  Randolph  Light  and  Power  Company, 
Inc,  to  the  amount  par  value  of  $17,000. 

3.  That  this  Commission  hereby  permits  and  approves  of  th© 
transfer  to  the  said  Bandolph  Light  and  Power  Company,  Inc, 
of  the  works,  system,  franchises,  property  and  other  assets  and 
liabilities  owned  by  the  copartnership  operating  under  the  name 
of  the  Randolph  Electric  Light  and  Power  Company. 

4.  That  the  permission  and  approval  of  thia  Commission  are 
hereby  given  to  the  Randolph  Light  and  Power  Company,  Inc., 
for  the  exercise  by  said  company  of  the  rights  and  privileges,  for 
the  construction,  maintenance  and  <^er&tion  conferred  by  the 
written  consents  of  the  town  boards  and  town  superintendents  of 
highways  of  the  towns  of  Conewango,  Cattaraugus  county  and 
Cherry  Cre^  and  the  board  of  trustees  of  the  village  of 
Cherry  Creek,  Chautauqua  county,  certified  copies  of  which  writ- 
ten consents  are  annexed  as  ediibita  "  E  "  to  "  Q  "  inclusive  and 
"  I "  and  "  J  "  of  the  petition  herein. 

5.  That  tho  Randolph  Light  and  Power  Company,  Inc.,  ia 
hereby  authorized  to  issue  $17,000  par  value  of  its  capital  stock. 

6.  That  said  stock  of  the  par  value  of  $17,000  so  authorized  or 
the  proceeds  thereof  to  the  amount  of  at  least  $17,000  shall  be 
used  solely  and  exclusively  for  the  purchase  of  the  works,  system 
and  property  of  the  Randolph  Electric  Light  and  Power  Company. 

7.  That  the  Randolph  Light  and  Power  Company,  Inc.,  shall 
for  each  six  months'  period  ending  June  30th  and  December  31st, 
fi'e  not  more  than  thirty  days  from  the  end  of  the  such  period  a 
verified  report  showing, 

(a)  What  securities  have  been  sold  or  otherwise  dispoeed  of 
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(hiring  such  period  in  accordance  widi  the  authority  contained 
licrein,  and  the  date  of  such  sale  or  disposition ; 

(b)  To  whom  such  securities  were  sold; 

(e)  What  proceeds  were  realized  from  such  sale; 

.(d)  Any  other  terms  and  conditions  of  such  sale ; 

(o)  The  amount  expended  in  reasonable  detail  of  the  proceeds 
for  the  purpose  specified  herein  during  such  periods,  and  stating 
to  what  account  or  accounts  such  expenditures  have  been  charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securi- 
ties shall  have  been  sold  or  disposed  of  and  the  proceeds  exp^ided 
in  accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  securities  were  sold  or  disposed  of  or  proceeds 
thereof  expended,  the  report  shall  set  forth  such  fact 

8.  That  the  opening  balance  sheet  of  the  Kandolph  Light  and 
Power  Company,  Inc.,  as  of  June  9,  1914,  after  the  acquirement 
of  property  and  the  issuance  of  securities  herein  authorized,  shall 
he  as  follows :  except  that  the  amounts  shall  be  further  detailed  as 
may  be  necessitated  by  correct  accounting  and  the  requirements  of 
the  uniform  system  of  accounts  for  electrical  corporations,  pro- 
vided that  such  balance  sheet  may  be  varied  as  necessitated  bv 
legitimate  corporate  transactions  between  June  9,  1914,  and  the 
actual  effective  date  of  such  reorganization : 

Statement  of  REPOttTEn  Assets  aso  Liabilities  June  9,  1914 

Asseis  side 
Fixed  capital  (including  organization  $508.60) . . .      $26,719  35 

Cash  on  hand 176  80 

Accounts  receivable 1,369  25 

Total  assets  side  $28,265  40 

LiahiUties  side 

Capital  stock  $17,000  00 

Funded  debt  —  real  estate  mortgage 6,000  00 

Bills  and  accounts  payable 5,265  40 


Total  liabilities  side $28,265  40 
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provided  further  thnt  the  books  of  the  petitioner  shall  be  opened 
ill  accordance  with  the  requirements  of  the  uniform  system  of 
accounts  for  electrical  corporations,  a  copy  of  which  shall  be 
promptly  served  upon  the  company,  and  the  amount  debited  to 
fixed  capital  shall  be  distributed  between  the  appropriate  sub- 
accounts as  required  in  paragraph  23,  schedule  "A"  of  aaid  sys- 
tem of  accounts,  and  further  that  within  thirty  days  of  the  service 
of  this  order  such  books  shall  be  opened  and  a  copy  of  the  opening 
entry  duly  verified  by  the  secretary  of  the  corporation  and  an 
explanation  of  the  variations  between  such  opening  entry  and  the 
foregoing  balance  sheet  shall  be  submitted  to  the  Commission. 

9.  That  the  company  will  within  thirty  days  of  the  service  of 
this  order  advise  the  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  this 
Commission  the  money  to  be  procured  by  the  issue  of  said  stock 
herein  authorized  is  reasonably  re(|uired  for  the  purpose  specified 
in  this  order  and  that  such  purpose  is  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Petition  of  the  Rahdolph  Light  anh 
Power  Company,  Inc.,  Under  Section  68  of  the  Public  Service 
Commission  Law,  for  Authority  to  Construct  Extensions  erf  Its 
Electric  Lines  in  the  Town  of  Villenova,  Chautauqua  county, 
and  the  Incorporated  Village  of  South  Dayton,  Cattarangos 
County,  and  for  Approval  of  Exercise  of  Eights  and  Privi- 
leges Under  Franchises  Received  from  said  Town  and  Village 

Case  No.  5531 

(Public  Seirlce  Commiesion,  Second  District,  M^jr  31,  IfflS) 

Peimluion  granted  for  conatmction  «nd  operation  of  electric  plant  In  the 
town  of  Villenova,  Cbautaniiiu  county  and  in  tbe  village  of  Sonth  Dayton, 
Cattarangos  couDty. 

The  Randolph  Light  and  Power  Company,  Inc.,  duly  filed  its  petition 
lor  leave  to  construct,  in  the  town  of  Villenova,  Chautauqua  county  and 
the   village    of    South    Dayton,   Cattaraugus    county,   an    electric    plant 
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including  poles,  wires,  conduite  and  appurtenances  for  furnishing  elec- 
tricitj  for  light,  heat  and  power.  The  town  board  and  the  town  superin- 
tendent of  highways  of  Villenova  and  the  preBident  and  board  of  trusteea 
of  the  village  of  South  Dayton  having  granted  local  franchiBCB  therafor. 
The  permission  sought  for  was  granted  with  th(i  usual  restrictions. 

By  THE  CoMMisBioN. —  The  petitioner,  Eandolpb  light  and 
Power  Company,  Inc.,  filed  its  petition  in  this  proceeding  on  the 
6th  day  of  April,  1916,  for  permission  to  construct  in  the  town 
of  Villenova,  Chautauqua  county,  and  the  village  of  South  Day- 
ton, Cattaraugiis  county,  an  electric  plant,  consisting  of  poles, 
wires,  conduits  and  appurtenances  for  transmitting  and  f\imish- 
ing  to  the  pablie  electricity  for  light,  heat  and  power;  and  for 
the  approval  of  the  exercise  of  franchises  therefor,  one  received 
frcon  the  town  board  and  town  superintendent  of  hi^ways  ot 
said  town  of  Villenova,  the  same  having  been  signed  by  the  town 
superintendent  of  highways  November  26,  1915,  and  granted  by 
said  town  board  on  March  31,  1916,  and  the  other  franchise  being 
granted  by  the  president  and  board  of  trustees  of  the  village  of 
South  Dayton  and  dated  October  11,  1915;  and  thereafter  a 
notice  was  duly  published  in  accordance  with  the  rules  of  this 
Commission  for  all  persons  knowing  any  reason  why  said  petition 
should  not  be  granted,  to  file  the  same  with  the  secretary  of  the 
Commission  on  or  before  May  6,  1916 ;  and  proof  of  the  publica- 
tion of  said  notice  having  been  duly  filed  with  the  Commission, 
and  a  hearing  having  been  duly  held  herein  by  the  Commission 
in  the  city  of  Jamestown  on  the  19th  day  of  May,  1916,  at  which 
bearing  Mr.  George  A,  Larkin  of  Olean  appeared  as  attorney  for 
the  petitioner,  and  no  one  appearing  in  opposition  thereto,  and 
there  being  no  objections  filed  with  the  Commission ;  and  certain 
proofs  and  proceedings  having  been  thereupon  taken  and  had 
whereby  it  satisfactorily  appears  that  the  petitioner  is  a  domestic 
corporation  and  now  operates  an  electric  lighting  plant  in  several 
places  including  the  village  of  Cherry  Creek,  Chautaiuiua  county, 
and  pursuant  to  the  said  franchise,  has  began  the  construction  of 
an  electric  power  line  from  said  Cherry  Creek  to  South  Dayton, 
which  line  will  pass  through  a  portion  of  the  town  of  Cherry 
Creek,  for  which  the  petitioner  obtained  permission  from  this 
State  Dept.  Reit.—  Vol.  8        23 
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Commission  in  case  No.  4921.  and  then  is  to  pass  through  a  por- 
tion of  the  town  of  Villenova,  OhaxilHn<iua  county,  to  and  into 
the  village  of  South  Dayton,  Cattarauj,ms  county ;  that  the  village 
of  South  Dayton  is  wholly  within  tlie  town  of  Dayton  and  said 
village  line  bordeo^  the  said  town  of  Villenova;  that  the  said 
franchise  granted  by  the  town  of  Villenova  coutains  the  provision 
that  the  same  should  not  heconie  operative  nor  valid  until  the 
petitioner  obtains  the  consent  in  writing  of  the  owners  of  the 
farms  upon  the  side  of  the  Mile  Strip  road  upon  which  the  poles 
are  to  be  placed;  that  said  Mile  Strip  road  is  the  highway  con- 
necting the  villages  of  Cherry  Creek  and  South  Dayton,  and  the 
written  consents  of  all  of  the  owners  of  said  farms  have  been 
obtained  and  were  filed  with  the  Commission  as  exhibits  in  this 
case  at  said  hearing;  that  there  was  also  filed  at  said  hearing  all 
of  said  original  franchises  above  described  and  the  same  are 
marked  as  radiibita  herein;  that  the  petitioner  is  desirous  of  con- 
structing its  electric  distribution  plants  in  accordance  with  said 
franchise  granted  by  the  town  of  Villenova  and  to  furnish  elec- 
tricity for  light,  heat  and  power  to  the  residents  along  the  said 
highway  in  the  tovni  of  Villenova,  and  also  to  construct  in  the 
village  of  South  Dayton  its  electric  plant  for  the  purpose  of  fur- 
nishing electricity  to  the  said  village  and  the  inhabitants  Uiereof 
for  light,  heat  and  power. 

And  from  all  of  such  papers,  proofs  and  proceedings,  it  being 
hereby  determined  that  the  construction  of  said  electric  plants  in 
the  town  of  Villenova  and  village  of  South  Dayton,  and  the  exer- 
cise of  said  franchises  therefor,  are  necessary  and  convenient  for 
tiie  public  service,  it  is  therefore  ordered: 

1.  That  pursuant  to  the  provisions  of  section  68  of  the  Public 
Service  Commissions  Law,  permission  and  approval  are  hereby 
given  to  Randolph  Light  and  Power  Company,  Inc.,  to  construct, 
maintain  and  operate  the  said  electric  plants  in  tbe  town  of  Vil- 
lenova and  in  the  village  of  South  Dayton,  as  follows: 

a.  To  erect,  construct,  maintain  and  replace  all  neeeeaary  elec- 
tric light  poles,  wires,  conduits  and  fixtures  therefor  in,  over, 
upon  and  under  the  said  public  highway  in  the  town  of  Villenova, 
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known  as  the  Mile  Strip  road  running  from  the  town  line  of 
Cherry  Cre^  to  the  village  of  South  Dayton,  and  t«  use  the  said 
lines,  appliances  and  equipment,  so  constructed  and  maintained, 
for  the  transmission  and  distribution  of  electricity  for  light,  heat 
and  power. 

b.  To  erect,  construct,  maintain  and  replace  all  necessary  elec- 
tric light  poles,  conduits,  wirea  and  necessary  fixtures  therefor  in, 
over,  under  and  upon  any  of  the  streets,  avenues,  lines  and  public 
grounds  of  the  village  of  South  Dayton,  now  in  use  or  hea^after 
opened  and  need  in  said  village,  and  to  install,  maintain  and 
operate  an  electric  li^t  plant  with  its  necessary  equipment  in 
said  village  for  the  purpose  of  furnishing  and  selling  electiicity 
to  the  said  village  and  the  inhabitants  thereof  for  light,  heat  and 
power. 

2.  That  permission  and  approval  are  hereby  given  to  the  said 
Bandolph  Light  and  Power  Company,  Inc.,  to  exercise  all  the 
rights  and  privileges  so  conferred  by  the  said  franchises  granted 
as  aforesaid  by  the  town  board  and  town  superintendent  of  high- 
ways of  the  town  of  Yilleuova,  and  the  said  president  and  board 
of  trustees  of  the  village  of  South  Dayton,  subject  to  and  in 
accordaiace  with  all  the  terms,  conditions,  limitations  and  restric- 
tions of  said  franchise. 

3.  No  polee,  vriree,  cables,  conduits  or  other  structures,  herein 
authorized,  shall  be  placed  over  or  across  any  state  or  coimty 
highway  without  first  obtaining  the  consent  of  the  State  Com- 
mission of  Highways. 
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In  the  Matter  of  the  Application  of  the  Empiee  Gas  and  Elec- 
tric CoMPAXY  for  Authority,  pursuiint  to  iJie  Provisions  of 
Section  69  of  the  Public  Seirice  Commissions  Law,  to  Issue  in 
Amount  $100,000  of  Its  Common  Capital  Stock  and  to  Sell  the 
Same  to  the  Empire  Coke  Company 

In  the  Matter  of  the  Applicatitm  of  the  Empire  Coke  Compant 
for  Authority,  Pursuant  to  the  Provisions  of  Section  70  of  the 
Public  Service  Commissions  Law,  to  Purchase  in  Amount 
$100,000  of  the  Common  Capital  Stock  of  the  Empire  Gas  and 
Electric  Company 

In  the  Matter  of  the  Petition  of  the  Ce.ntral  New  York  Gas 
AND  Electric  Company,  Under  Section  69  of  the  Public  Ser- 
vice Commissions  Law,  for  Authority  to  Issue  $100,000  of  Its 
Common  Capital  Stock 

In  the  Matter  of  the  Application  of  the  Empire  Gas  and  Elec- 
tric Company,  for  authority,  pursuant  to  the  Provisions  of 
Section  70  of  the  Public  Service  Commissions  Law,  to  Pur- 
chase in  Amount  $100,000  of  the  Common  Capital  Stock  of 
the  Central  New  York  Gas  and  Electric  Company 

Case  No.  4906 

(Public  ^rrice  CommiHgion,  Second  Dietrict,  May  31,  IDIfl) 

Fitit  inpplemental  oidei  baaed  upon  as  order  bwetofoie  made  by  ttie  Com- 
miaaion  imder  date  of  September  14,  IBIS. 

The  original  petition  herein  was  filed  April  15,  191S;  the  electrical 
eDgiueer  filed  hia  report  June  15,  1915;  the  gae  engineer  duly  reported 
June  17,  1915,  and  the  original  final  order  was  entered  aa  herein  atated. 
The  supplemental  petition  was  filed  February  4,  1916  and  the  electrical 
and  gas  engineere  reported  thereon  March  24  and  May  10.  1916,  respec- 
tively. The  petition  now  under  ranaideration  ia  for  a  redistribution  of  the 
purposee  for  which  the  securities  were  originally  authoriied  to  be  ditposed 
of;  the  object  being  to  have  the  authorized  securities  agree  wltli  the 
actual  expenditures. 

By  THE  Commission. —  By  order  herein  dated  September  14, 
1915,  the  Centra]   New  York  Gas  and  Electric  Company  was 
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authorized  to  issue  and  sell  at  not  less  thau  the  par  value  thereof 
$100,000  of  its  common  capital  stock  and  to  uue  the  proceeda 
realized  from  the  sale  of  such  stock  for  new  construction  as  do- 
tailed  in  Schedule  '"  D  "  attached  to  the  petition  filed  April  15, 
1915.  From  verified  report,  dated  January  26,  1916,  filed  in 
accordance  with  the  requirements  of  snch  order,  it  appears  tiiat 
all  of  the  stock  so  autliorized  has  been  sold.  The  petitioner  has, 
however,  reported  expenditures  in  some  instances  for  more  and 
others  for  lees  than  the  amounts  spwiflcall.v  authorized  in  such 
order,  and  by  supplemental  petition,  dated  January  26,  1916, 
the  petitioner  asks  for  a  redistribution  of  the  purposes  for  which 
the  securities  were  authorized  to  agree  with  the  actual  estpendi- 
tures.  The  supplemental  petition  has  been  referred  to  the  elec- 
trical and  gas  engineers  of  the  Commission,  who  have  recom- 
mended in  their  reports  dated  March  24  and  May  10,  1916, 
respective' y,  that  the  petition  be  granted. 

Now,  therefore,  upon  the  foregoing  record. 

Ordered,  That  ordering  clause  No.  2  of  the  order  heretofore 
entered  herein  on  the  14th  day  of  September,  1915,  is  hereby 
modified  and  amended  by  the  substitution  therefor  of  the 
following : 

2.  That  such  stock  of  the  par  value  of  $100,000  or  the  proceeds 
thereof  to  the  amount  of  $100,000  shall  be  used  solely  and  exclu- 
sively for  new  construction  as  follows: 

Electric  department 

Land  devoted  to  electric  operations. .  $324  00 

General   structures    880  18 

Dams,  canals  and  pipe  lines ]3T  24 

Power  plant  buildings 566  29 

Furnaces,  boilers  and  accessories 1,067  42 

Turbines  and  water  wheels 3  94 

Electric  generators 432  75 

Accessory  electric  power  eqnij^iiinit . .  r>lll   80 

Miscellaneous  power  plant  equipment.  77  98 

Substation  buildings  55  69 
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Substation  equipment   i517,959  65 

Poles  and  fixtures 14,793  83 

Transmission  system 10,876  46 

Distribution  system  —  overhead 16,010  26 

Line  transformers  and  devices 9,986  26 

Electric  services 5,510  26 

Electric  meteiB 5,627  53 

Electric  meter  installation 53  99 

Municipal  street  lighting  system 12,310  51 

Electric  motors  and  heaters 925  86 

Electric  tools  and  implemeuts 25  78 

Electric  laboratory  equipment 143  97 

Other  tangible  electric  capital 81  04 

■      $98,392  69 

Qaa  DepaHmeTU 

Franchise  (gas)  $24  00 

General  equipment 6  78 

Works  and  station  structurea 89  80 

Holders 401  23 

Furnaces,  boilers  and  accessories 134  32 

Water  gas  sets 2,297  77 

Accessory  equipment  at  works 7  84 

Trunk  lines  and  mains 4,509  16 

Gas  services 2,535  88 

Gas  meters 1,155  89 

Gas  meter  installation 46  62 

Gas  tools  and  implements 11  67 

Gas  laboratory  equipment 36  38 

Other  tangible  gas  capital 21  01 

District  steam  boating  plant 10,509  72 

31,787  07 

$120,129  76 
Amount  unprovided  for 20,129  76 

in  so  far  as  thf  same  may  be  applicable  provided; 
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(a)  That  such  stock  or  the  proceeds  thereof  shall  be  applied  on 
such  new  construction  only  in  30  far  as  the  same  19  a  real  increase 
in  the  fixed  capital  of  the  petitioner  and  not  a  replacement  of  any 
part  of  such  fixed  capital  or  substitution  for  wasted  capital  or 
other  loss  proi>erly  chargeable  to  income  in  accordance  with  the 
definitions  contained  in  the  uniform  system  of  accounts  for  elec- 
trical and  gas  corporations  adopted  by  this  Commission. 

(b)  That  there  shall  not  be  expended  for  any  of  such  purposes  a 
sum  in  excess  of  the  amount  set  opposite  such  purpose. 

(c)  That  there  shall  be  uo  charge  to  fixed  capital  on  account  of 
serrices,  engineering,  supervision,  or  other  items  of  like  nature 
in  connection  with  such  construction,  except  in  so  far  as  the  same 
shall  be  performed  by  other  than  the  regular  officers  and  employees 
of  the  company,  or  by  such  officers  and  employees  who  have  been 
especially  assigned  to  such  construction  work.  Ko  allowance  is 
included  herein,  nor  shall  the  proceeds  herein  authorized  be 
expended  for  incidental  services  of  the  officers  and  employees  of 
the  petitioner,  nor  for  the  payment  of  any  arbitrary  percentage  of 
operating  expenses  or  income  charges  to  cover  the  petitioner's  esti- 
mate of  the  elements  of  the  cost  of  such  projects  not  charged 
originally  to  fixed  capital,  but  made  to  operating  expenses,  as  had 
been  its  custom  to  December  31,  1913,  and  to  that  date  allowed  by 
this  Commission  on  the  express  condition  that  the  petitioner  dis- 
continue the  making  of  such  chai^^  since  that  date  and  base  fixed 
capital  charges  only  on  direct  costs  properly  substantiated, 

(d)  That  if  there  shall  be  required  for  any  of  the  aforesaid 
purposes,  subject  to  the  limitations  herein  contained,  a  sum  less 
than  the  amount  set  opposite  thereto,  no  portion  of  the  said  amount 
over  the  actual  cost  thereof  so  required  shall  be  used  for  any  pur- 
|)ose  without  the  further  order  of  this  Commission. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  this 
<  'ommission  the  use  of  the  proceeds  of  stock  heretofore  authorized 
and  issued  is  reasonably  required  for  the  purposes  specified  inthia 
order  and  that  such  purposes  are  not  in  whole  or  in  part  reason- 
ably chargeable  to  operating  expenses  or  to  income. 
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In  the  Matter  of  the  Petition  of  the  Newbikoh  Light,  Heat 
AND  Power  Companv,  for  Leave  to  Tsaue  Convertible  Ten- 
year  Debenture  Bonds  to  the  Amount  of  $350,000 ;  also 

Petition  of  the  Centeax  HrnsoN  Gas  amd  Electric  Company. 
the  Successor  Corporation,  for  Authority  to  Isstt©  Its  Common 
Capital  Stock  for  Conversion  of  Such  Debentures 

Case  T^o.  282 

(Public  Service  CommiiBion,  Second  District,  May  31,  IBIS) 

PeimiHion  xriited  for  the  issUBnce  of  certsin  stock  by  the  HewtiiiT|;h  Lixht, 
Hect  and  Power  Company,  now  consolidated  Into  the  Central  Hudson 
Gas  and  Electric  Company. 

On  April  26,  190S,  the  Newburgh  Light,  Heat  and  Power  Company  "as 
authorized  by  the  CommiBsion  to  sell  at  face  value  030,000  ol  Itfl  S  per 
cent  debenture  bonds,  the  proceeds  to  be  used  for  specified  purposes. 
Upon  the  consolidation  of  that  company  with  the  Central  Hudson  Gati 
and  Electric  Company  the  Utter  company  petitiontMl  the  Commission  for 
pemiisBion  to  use  sufficient  of  its  common  capital  stock  to  convert  on 
the  basis  of  par  for  par  the  said  debenture  bonds  of  the  Newburgh  Liglit, 
Heat  and  Power  Company.    Permission  granted. 

By  the  Commission. —  On  April  29,  1908,  the  Newburgh 
Light,  Heat  and  Power  Company  was  authorized  by  this  Cora- 
mission  to  i-ssue  and  se'l  at  not  less  than  their  face  value  $330,000 
of  its  8  per  cent  ten-year  debenture  bonds  and  to  use  the  proceeds 
for  certain  specified  purposes.  These  bonds  are  convertible  into 
common  capital  stock  at  par  after  two  years  from  date  of  issue 
and  prior  to  their  maturity.  Tn  the  aforesaid  order  this  Com- 
mission i-equirod  that  before  such  stock  was  issued  for  this  pur- 
pose and  any  conversions  made  its  permission  ^ould  he  obtained. 

According  to  an  order  of  this  Commission,  dated  April  11, 
1911,  in  Case  No.  110r>.  the  Xewhurgb  Li^t,  Heat  and  Power 
Company  was  consolidated  into  the  Central  Hudson  Gas  and 
Kleitric  Company,  and  the  aforesaid  debenture  bonds  are  now 
convertible  into  stock  of  the  con^'olidated  company. 

Fnder  date  of  May  ].1,  1910.  the  Central  Hudson  Gas  and 
Electric  Company  petitioned  the  Commission  for  permission  to 
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issue  sufficient  of  its  conunoQ  capital  stock  to  convert  on  the  basis 
of  par  for  par  the  aforesaid  debenture  bonde  of  the  Newburgh 
Light,  Heat  and  Power  Company. 

Now,  therefore,  upon  the  foregoing  record,  ordered  aa  follovra: 

1.  That  the  Central  Hudson  Gas  and  Electric  Company  is 
hereby  authorized,  pursuaDt  to  the  provisions  of  section  69  of  the 
Public  Service  CommiBsions  Law,  to  issue  not  to  exceed  $300,000 
par  value  of  ite  common  capital  stock  or  so  much  thereof  as  may 
be  necessary  for  the  conversion  from  time  to  time  by  «cchange 
on  the  basis  of  an  amount  of  such  stock  in  pur  vh  iie  equal  !<;  .n- 
amount  in  face  value  of  outstanding  debenture  bonds  of  the  New- 
burgh  Light,  Heat  and  Power  Company,  a  constituent  corpora- 
tion of  the  petitioner,  which  stock  so  issued  shall  be  entitled  only 
to  a  pro  rata  share  of  dividends  from  the  date  of  such  conversion. 

2.  The  the  Central  Hudson  Gas  and  Electric  Company  shall 
for  each  six  months  period  ending  Juno  thirtieth  and  December 
thirty-first  file  not  more  than  thirty  days  from  the  end  of  such 
period  a  verified  report  showing : 

(a)  What  stock  has  been  issued  during  such  period  in  accord- 
ance with  the  authority  c<Mitained  herein  and  the  date  of  such 
issue; 

(b)  With  whom  such  conversion  was  made. 

(c)  The  amount  face  value  of  bonds  which  have  hem  converted 
into  stock. 

(d)  Any  other  terms  and  conditions  of  such  conversion. 

Such  reports  shall  continue  to  be  filed  until  all  of  the  stock  shall 
have  been  issued  in  accordance  with  the  authority  contained 
herein,  and  if  during  any  period  no  stock  was  issued,  the  report 
shall  set  forth  such  fact. 

3.  That  the  cranpany  shall  within  thirty  days  from  the  service 
of  this  order  advise  this  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of  this 
Commission  the  stock  herein  authorized  to  be  issued  is  reasonably 
required  for  the  purpose  specified  in  this  order  and  that  such  pur- 
pose is  not  in  whole  or  in  part  reasonably  chargeable  to  operatinw 
expenses  or  to  income. 
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In  the  Matter  of  the  Petition  of  Gkegoby  Electric  Company, 
Inc.,  Under  Section  69  of  the  Public  Service  CommisBions 
Law,  for  Authority  to  Issue  $8,000  Common  Capital  Stock 

Case  No.  5479 
(Public  Service  CommiHaion,  Second  District,  May  31,  1916) 


H^inication  for  leave  to  issue  |8,ooo  par  value  of  petitionee's  Gommon  capital 
siDbk  to  be  sold  at  not  less  than  par. 

The  petition  lierein  was  Qled  March  23,  1S16,  and  a  supplemental 
petition  was  filed  April  28,  1918.  The  certified  copy  of  tha  amended 
articrea  of  incorporation  was  duly  filed  and  the  report  of  the  deetrical 
engineer  was  then  made  under  the  date  of  May  3,  1916.  PMrniasion  waa 
granted  Dy  the  Commiasion  for  the  issuance  of  $8,000  par  value  of  the 
company^  common  capital  stock  to  be  sold  at  not  less  than  par  value; 
the  proceeds  to  be  used  for  the  conatruction  of  a  transmission  line  from 
Heuvelton  vo  Morristowu,  N.  ¥.,  a  distance  of  about  fifteen  miles,  and  for 
the  conatnictfon,  in  Morristown,  of  a  transformer  station. 

By  the  CoMdissioiT. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows : 

1.  That  tho  Gr^ory  Electric  Company,  Inc.,  is  hereby  author- 
ized, pursuant  to  the  provisions  of  section  69  of  the  Public  Serv- 
ice Commiagions  Law,  to  issue  $8,000  par  value  of  its  common 
capital  stock,  which  shall  be  sold  at  a  price  not  less  than  the  par 
value  thereof. 

2.  That  said  stock  of  the  par  value  of  $8,000  so  authorized  or 

the  proceeds  thereof  to  the  amount  of $8,000  00 

shall  be  used  for  the  construction  of  a  three-phase 
transmiaeion  line  from  Heuvelton  to  Morristown, 

N.  Y,,a  distance  of  approximately  15  miles  and 
the  construction  in  the  village  of  Morristown  of  a 
transformer  statibn,  as  follows: 

fji)   650  thirty-five  foot  poles $3,750  00 

(h)   46  miles  No.  6  bare  copper 

wire 6,000  00 

(c)  Transformer  station 500  00 

(d)  Cross   arms,   iiiwnlators,   and 

brackets 1,500  00 
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(e)  Miscellaneoua       construction 
expenditures  $1,000  00 

(f)  Labor 2,500  00 

$15,250  00 


Amount  unprovided  for $7,950  00 


in  so  far  as  tlie  same  maj  be  applicable  provided : 

(1)  That  BUoh  atock  or  the  proceeds  thereof  shall  be  applied 
on  su<Ji  new  construction  summarized  in  subdivisions  (a)  to  (f) 
hereof  only  in  so  far  as  the  same  is  a  real  increase  in  the  fixed 
capital  of  the  petitioner  and  not  a  replacement  of  any  part  of 
auch  fixed  capital  cv  gabstitution  for  wasted  capital  or  other  loss 
properly  chargeable  to  income  in  accordance  with  the  definitions 
contained  in  the  uniform  system  of  aocounta  for  electrical  cor- 
porations adopted  by  this  CommiBsion, 

(2)  That  there  diall  be  no  diai^ee  to  fixed  capital  on  account 
of  engineering  servicee  in  connection  with  such  construction  unless 
such  engineering  services  shall  have  been  rendered  either  by  other 
than  the  regular  (ffioers  and  employees  of  the  corporation,  or,  in 
a  proper  caae  where  suoh  services  may  have  been  rendered  by 
certain  of  such  officers  or  employees,  under  an  expte^  assign- 
ment to  such  construction  or  improvement  work. 

(3)  That  if  there  shall  be  required  for  the  aforesaid  purposes, 
subject  to  the  limitaticms  herein  contained,  a  sum  lees  than  an 
amount  equal  to  the  par  value  of  stoc^  herein  authorized,  no 
portion  of  the  proceeds  of  the  stock  herein  authorized  over  the 
aotual  proceeds  (hereof  so  required  shall  be  used  for  any  purpose 
without  the  further  order  of  this  Commission. 

(4)  That  the  unit  prices  contained  in  the  supplemental  peti- 
ti<m  herein  filed  April  28,  1916,  are  not  intended  to  be  and  must 
not  be  construed  by  the  petitioner  as  having  been  determined  upon 
by  this  Commission  as  the  actual  cost  of  property  and  work  to 
be  acquired  and  done  and  thus  properly  chargeable  to  fixed  capi- 
tal, but  are  intended  and  shall  be  construed  only  to  be  a  present 
estimate  of  the  probable  cost  of  audi  property  and  work,  the  actual 
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cost  of  which  must  be  actual  expenditures  made  as  defined  by 
the  Commiaaion's  uniform  system  of  accounts  for  electrical 
corporations. 

(5)  That  the  proceeds  realized  from  the  sale  of  stock  herein 
authorized,  until  used  for  the  authorized  purposes,  shall  be  either 
deposited  to  the  credit  of  the  company  in  a  special  bank  account 
or  otherwise  kept  separately.  The  purpose  and  intent  of  this 
provision  is  to  require  the  segregation  of  stock  proceeds  from  the 
company's  other  ca^  so  that  a  trial  balance  of  the  company's 
accounts  at  any  time  will  show  the  extent  to  which  its  balance  of 
cash  is  contracted  for  for  the  purposes  enumerated  herein  for 
which  the  proceeds  of  stock  are  authorized. 

3.  That  the  Gregory  Company,  luc,  shall  for  each  six  months' 
period  ending  June  thirtieth  and  December  thirty-first  file  not 
more  than  thirty  days  from  the  end  of  such  period  a  verified 
report  showing: 

(a)  What  stock  has  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein 
and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  stock  was  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  In  detail  the  amount  expended  for  each  of  the  purposes 
specified  herein  during  such  period  of  the  proceeds  of  the  stock 
herein  authorized,  and  such  report  shall  show  for  each  of  said 
purposes  to  what  account  or  accounts  under  the  uniform  system 
of  accounts  for  electrical  oorporations  the  expenditures  for  such 
purposes  have  been  charged,  giving  all  the  details  of  any  credits 
to  fixed  capital  in  connection  with  such  expenditures. 

(f )  A  summary  of  the  expenditures  for  each  of  such  purposes 
during  the  period  covered  by  the  report. 

(g)  A  summary  showing  the  distribution  by  accounts  provided 
in  the  uniform  system  of  aocounta  of  the  expenditures  during  such 
period. 

(h)  The  amount  remaining  unexpended  of  the  proceeds  of 
stock  sold  to  be  used  for  the  purposes  authorized  herein,  wbioh 
amount  shall  be  the  balance  at  that  date  in  die  special  deposit 
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which  is  to  be  estahtished  in  acoordance  with  the  requirements 
of  subdivision  (5)  of  ordering  clause  2  of  this  order. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  stock 
shall  have  been  sold  or  disposed  of  in  accordance  with  the  author- 
ity contained  herein,  and  if  during  any  period  no  stock  was  sold 
or  disposed  of,  or  proceeds  expoided,  the  report  shall  se*  forth 
such  fact. 

In  repwting  under  subdivisions  (f )  and  (g)  of  this  clause  there 
shall  he  further  shown  the  expenditures  of  the  proceeds  of  the  stock 
herein  authorized  to  the  banning  of  the  period  reported  on  and  a 
total  showing  such  expenditures  to  the  end  of  the  period,  together 
with  a  statement  of  the  balances  in  the  fixed  capital  accounts  as 
of  the  banning  and  ending  of  euch  period. 

4.  That  the  company  shall  within  thirty  days  of  the  service 
of  this  order  advise  the  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  the 
Commissicm  the  money  to  be  procured  by  the  issne  of  said  stock 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  i 


In  the  Matter  of  the  Complaint  of  J.  Feanh  Smith,  Individually 
and  as  Attorney  for  Property  Owners,  Against  International 
Railway  Company  and  the  Buffalo,  Lockpoet  and  Rooh- 
XSTKB  Railway  Company,  Alleging  Inadequate  Station  Facili- 
ties at  the  Comer  of  West  Avenue  and  Transit  Street  in  Lock- 

^  Case  No.  2905 

(Public  Service  CoimnisRion,  Second  IKetrict,  Ma7  31,  1916) 

UppUcatlon  to  compel  the  Intenutional  Biihriy  Company  and  the  Bafialo, 
Lockport  and  Bochester  II«iliray  Company  to  rebuild  or  remodot  theii 
station  In  the  city  of  I^ckpoit. 

The  complainant  herein,  J.  Frank  Smith,  appeared  individually  and  a.B 
attorney  for  the  property  and  buaineiiB  intereitH  in  the  city  of  Lockport 
and  Mt  up  that  the  atatiou  of  the  International  railway  in  that  city  is 
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aatiquat^d  and  unsanitary  and  thcM-^fcirp  is  inconvenient  and  inadequate 
tor  tlie  ul^e  of  the  traveling  public;  the  plan  of  ItB  lay-out  is  alao  com- 
plained of.  T)ie  Buffalo,  Ijorkport  and  Rorhester  Railway  Company  ia 
under  no  obligations  tn  improve  or  rebuild  said  station,  but  the  Inter- 
national railway  haa  aBHumed  all  local  obligations  under  a  lease  of  the 
Buifato  and  Lockport  line  of  the  Brie  railroad  made  to  said  International 
Railway  Company.  After  several  hearings  the  latter  company  consent^i) 
to  erect  a  new  station  and  the  case  waa  closed. 

By  the  Commission. —  This  case  waa  presented  to  the  Com- 
misftioD  May  8,  1912,  by  the  filing  of  the  complaint  of  J.  Frank 
Smith,  individually  aud  as  attorney  for  property  and  basinens 
interests  in  the  city  of  Lockport,  ailing  that  the  station,  main- 
tained by  the  International  Railway  Company  in  liie  city  of  Look- 
port,  ia  antiquated  in  type  and  unsanitary  in  condition,  and  that 
therefore  said  station  is  inconvenient  and  inadequate  for  the 
traveling  public;  certain  features  of  the  station  lay-out  are  also 
complained  of  in  this  case,  and  the  Commission  is  asked  t»  direct 
the  establishmeDt  and  maintenance  of  adequate  and  suitable  facil- 
ities for  the  traveling  public  at  or  near  the  site  of  the  present 
station  in  the  city  of  Lockport;  the  complaint  is  made  against  boUi 
the  International  Railway  Company  and  the  Buffalo,  Lockport 
and  Rochester  Railway  Company ;  answers  have  been  filed  by  both 
respondents,  whereby  it  appears  that  the  Buffalo,  Lockport  and 
Rochester  Railway  Company  is  under  no  obligations  to  improve 
or  rebuild  said  station,  but  that  the  International  Railway  Com- 
pany has  assumed  all  lawful  obligations  and  duties  with  reference 
thereto,  in  a  certain  lease  of  the  Buffalo  and  Lockport  line  of  the 
Erie  railroad  made  to  said  International  Railway  Company. 

This  case  has  been  heard  by  the  Commission  at  several  hearings 
jointly  witii  case  No.  6038,  which  latter  case  involves  the  oom- 
plaint  of  the  city  of  Lockport  against  the  International  Railway 
Company  and  the  Erie  Railroad  Company,  concerning  said  sta- 
tion ;  during  the  progress  of  said  hearings  negotiations  have  been 
had  between  the  Commission  and  the  parties  with  reference  to  the 
building  of  a  new  station  in  said  city  or  the  remodeling  and  im- 
provement of  the  present  station,  and  finally  a  hearing  was  held 
by  the  Commission  in  the  city  of  Lockport  on  the  2&th  day  of 
May,   1916,  at  which  Hon.  John  R.   Earle,  mayw,   and  Hon. 
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Roy  H.  Ernst,  corporation  counael,  of  the  city  of  Lockport, 
appeared  on  behalf  of  the  complainant  in  said  caae  No.  5038,  and 
represented  the  city  of  Lockport  in  this  case,  and  Messrs.  Cohn, 
Chormann  &  Franehot  of  Niagara  Falls  appeared  as  counsel  for 
the  International  Eailway  Company ;  there  was  no  personal  appear- 
ance for  the  complainant  in  this  case,  but  a  communication  was 
received  fnan  the  complainant,  who  is  engaged  temporarily  in  the 
city  of  New  York,  which  conmnmication  was  filed  as  the  com- 
plainant's appearance  in  this  caae;  there  was  ofFeo-ed  in  evidence, 
in  both  oases,  an  agreement,  dated  April  17,  1916,  made  and 
signed  by  the  officiala  of  the  International  Railway  Company,  and 
addressed  to  and  accepted  by  the  mayor  and  common  council  of 
the  city  of  Lockport,  whereby  the  said  International  Railway  (Com- 
pany obligates  itself  to  construct,  at  or  near  its  present  station  at 
the  southwest  comer  od  West  avenue  and  Transit  street,  in  the 
paid  city  of  Lockport,  during  the  year  1916,  a  new,  modern  and 
commodious  paasenger  station,  whose  exterior  walls  shall  be  of 
brick  or  concrete,  and  which  shall  conform  to  the  present  ordi- 
nances of  the  city  of  Lo<^port  in  respect  to  fire  limits;  which  said 
agreement  is  marked  as  an  exhibit  and  filed  with  the  papers  in 
said  case  No.  5088;  and  the  attorneys  for  the  International  Rail- 
way Company  having  thereupon  informed  the  Commission  that 
the  plans  for  said  new  staticm,  which  are  now  being  made,  and 
which  will  show  the  details  of  said  station  and  station  lay-out,  will, 
when  completed,  be  presented  to  the  common  council  of  the  city  of 
Lockport  for  its  approval,  after  which  such  plans  will  be  filed  with 
this  Commission;  and  the  said  complainant  having,  in  said  com- 
munication, consented  to  the  closing  of  this  case,  by  reason  of  said 
agreement  of  the  International  Railway  Company  to  build  a 
new  station  as  aforeeaid,  but  reserved  the  right  to  raise  any  objec- 
tion to  the  said  plan  for  the  station  and  station  lay-out,  and  pai^ 
ticularly  as  to  the  occupation  of  streets  in  wmnection  therewith. 

It  is  therefore  ordered :  That  this  case  be  and  the  same  hereby 
i.s  closed  upon  the  records  of  the  Commission,  subject  only  to  the 
consideration  of  such  objections  as  may  be  made  to  said  plans  by 
the  complainant  in  this  case. 
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In  the  Matter  of  the  Complaint  of  The  Woouhuff  Hotel  Com- 
pany OF  Watertown,  Against  New  Yokk  Telephone  Com- 
ANT  as  to  ConuectiDg  Thirty  Additionsl  Telephone  Instru- 
ments to  the  Private  Exchange  in  the  New  Woodruff  Hotel  in 
Watertown,  and  as  to  Rates 

Case  No.  2830 
(Public  Service  CommiaeioQ,  Second  DUtrict,  June  6,  1B16) 

Telephone  catnpaniea  —  limitation  od  tislit.of  inch  companies  to  di«c«utinne 
ezlating  serrice: 

Telephone  companies  —  tarift  lates,  holding  as  to  when  nnjuat  or  nnreaMaable. 

Telephone  companies  —  priTate  branch  exchange,  vhen  not  nnreasonable — 
what  is  proper  taiiB  for. 

While  a  telephone  company  will  not  be  required  to  connect  its  wiren 
with  BwitchboardB  and  InBtrumentH  inatalled  and  owned  bj  the  aub- 
Bcriber,  it  will  not  be  permitted  arbitrarily  to  diacontinue  existing 
service  through  privately  owned  inatrumentalities  which  were  inatalled 
at  the  invitation  and  under  the  requirement  of  the  telephone  company, 
under  its  Bupervision  and  not  shown  to  liave  become  inefflcient  or  to 
depart  in  any  way  from  the  atandard  equipment  in  uae  by  the  company. 

A  tariff  rate  is  not  ahown  to  be  unjuat  or  unreasonable  by  evidence 
that  it  is  greatly  higher  than  a  former  rate  eatabliahed  under  competitive 
conditions  and  before  the  taw  aubjected  telephone  corporations  to  public 
regulation. 

A  hotel  private  branch  exchange  rate  ia  not  shown  to  be  unreasonable 
by  evidence  that  the  patrons  of  the  hotel  refuse  to  pay  telle  on  local 
calls  and  that  the  hotel  bears  the  burden  of  auch  calls  rather  than  lose 
ite  patronage.  A  hotel  private  branch  exchange  provides  economies  In 
the  way  of  interior  service  and  should  not  be  expected  to  yield  to  the 
hotel  revenues  sullicient  to  carry  ita  coat.  Where  a  hotel  had  inalAlIed  a 
telephone  system  at  ita  own  expense  by  invitation  and  under  supervision 
of  the  telephone  company,  under  a  special  contract  made  before  the  law 
subjected  telephone  corporations  to  regulation  by  the  Commission,  It  was 
held  that  a  proper  t«rift  for  future  service  should  be  the  regular  tariff 
lesa  a  sum  equivalent  to  interest  on  the  present  value  of  the  lyatem  plua 
a  suitable  allowance  for  depreciation. 

Pitcher  &  O'Brien,  Watertown,  for  complainants. 

R.  V.  Marye,  for  respondent 
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Ibvike,  Commiasioner. —  The  Woodruff  Hotel  Company  is  a 
domestic  corporation  condiicting  a  hotel  in  the  city  of  Watertown 
known  as  the  New  Woodruff.  The  building  ia  owned  by  Nellie 
C  Taylor,  In  1906  general  repairs  and  improvements  were  made 
on  the  building,  and  the  owner  at  that  time  caused  to  be  installed 
a  telephone  system  embracing  all  that  was  required  for  what  is 
known  as  a  hotel  private  branch  exchange,  tt^ether  with  two 
booths  in  a  corridor  adjoining  the  lobby.  This  was  done  ia  pur- 
suance of  a  contract  with  the  Central  New  York  Telephone  and 
Tel^raph  Company,  the  property,  business,  rights,  and  obliga- 
ticHis  whereof  have  since  been  takwi  over  by  the  New  York  Tele- 
phone Company.  Under  this  contract  the  Central  New  York 
lelef^one  and  Telegraph  Company  supplied  the  material  and 
performed  the  labor  of  installing  the  system,  but  the  owner  of  the 
building  paid  the  telephone  company  for  everything  except  the 
switchboard,  ringing  circuit,  trunk  lines,  transmitters,  and  re- 
ceivers. This  contract  contemplated  one  hundred  telephone  sub- 
stations  in  the  various  rooms,  and  that  number  or  approximately 
that  number  were  installed.  In  the  same  year  an  additional  booth 
was  installed  by  the  Citizens  Telephone  Company,  of  which  the 
New  York  Telephone  Company  is  also  the  successor.  In  1911 
an  addition  was  built  to  the  hotel,  and  the  New  York  Telephone 
Company  installed  twenty-six  more  stations  in  this  addition  wiib 
the  neoeesaiy  wiring.  The  owner  paid  for  the  additional  installa- 
tion. Under  the  original  ccmtract  the  Central  New  York  Tele- 
phone and  Trfegraph  Company  waa  to  receive  from  The  WoodrufE 
Hotel  Company  for  service  and  maintenance  $285  3>er  annum  plus 
tolls  on  messages  to  points  other  than  Watertown.  Subsequently, 
two  additional  trunks  were  added  at  the  additional  cost  to  the 
hotel  company  of  $24  per  year  each. 

The  service  having  been  rendered  under  this  contract  for  sev- 
eral years,  first  by  the  Central  New  York  Telephone  and  Tele- 
graph Company  and  later  by  the  New  York  Telephone  Company, 
the  latter  declined  to  furnish  further  service  except  at  its  regular 
tariff  rates  for  hotd  private  brandi  exchanges,  and  then  not  unless 
it  should  be  vested  with  absolute  ownership  as  well  as  control  of 


Stais  EteFT.  Bept.— Vol..  s 


Pdr,yGOOgIe 


State  Departwent  Bepoets 


Public  Service  CommiMion,  Second  Diatriet 


the  entire  system  and  instrumentalities.  It  offered  to  pay,  in 
order  to  secure  title  to  that  part  of  the  system  privately  owned, 
$474;  but  the  owner  of  the  building  refused  to  sell.  The  hotel 
company  by  this  proceeding  seeks  to  araipd  continued  service 
by  means  of  the  privately  owned  instrumentalities,  ftaserts  that 
the  tariff  proposed  is  unreasonable,  and  asks  that  the  Cmnmission 
determine  what  tariff  is  reasonaUe  in  the  premises.  It  will  be 
observed  that  the  original  contract  was  made  several  years  prior 
to  the  act  of  1910  whereby  telephone  oompaniee  were  subjected  to 
regulation  under  supervision  of  the  CommiBsion. 

The  Commission  has  held  that  a  telephone  company  will  not  be 
required  to  connect  its  wires  with  switchboards  and  instruments 
installed  and  owned  by  the  subscriber.  Matter  of  the  Application 
of  the  State  Agricultural  &  Industrial  Sdiool  v.  New  York  Tele- 
phone Company,  IV  P,  S.  C,  2d  Dist.,  p.  219.  The  OommiBsion 
de^us  the  reasons  for  that  decision  well  grounded  in  public  policy, 
and  that  the  rule  therein  established  is  esfiential  to  the  most  efficient 
and  responsible  teleph<»ie  service.  This,  however,  is  not  a  case 
where  the  (K>mplainant  is  endeavoring  to  c(»npel  a  tdephone  com- 
pany to  connect  its  service  with  a  privately  owned  and  installed 
system.  It  is  a  case  where  the  complainant  is  resisting  an  effort 
on  the  part  of  the  telef^one  company  to  discontinue  a  service 
which  has  been  rendered  for  years  in  purvuanoe  of  a  contract  with 
the  company's  predecessor  requiring  ihe  subscriber  to  provide  the 
greater  part  of  the  equipment.  It  is  one  tiling  to  require  a  tele- 
ph<me  company  to  enter  upon  the  furnishing  of  service  by  means 
of  privately  owned  and  omtrolled  equipment,  and  quite  a  differ- 
ent thing  to  prevent  it  from  discontinuing  service  by  means  of  meh 
equipment  when  such  equipment  was  installed  by  invitation  or 
requirement  of  the  company  or  by  a  predeceesor  wboee  obligations 
the  ocnnpany  has  assumed.  Moreover,  the  actual  installation  and 
the  selection  of  the  equipment  was  by  the  telejAone  company  itself. 
There  has  not  been  and  apparently  is  not  now  any  claim  that  it  is 
inefficient  or  that  it  departs  in  any  way  from  Uie  standard  equip- 
ment now  used  by  the  company,  rurthermore,  the  complainant 
offers  to  give  the  company  complete  control  over  the  eqai|Hnent 
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subject  only  to  such  superviaion  as  may  be  necessary  in  order  to 
prevent  the  structural  impairment  of  the  hotel  building.  The 
hotel  company  which  seeks  the  service  is  not  the  owner  of  the 
building  or  of  the  equipment  It  cannot  sell  the  equipment  and 
the  owner  will  not  so  do.  Under  all  the  circumstances,  without 
infringing  in  any  degree  the  principles  laid  down  in  the  Industry 
case,  aupra,  the  Commission  believes  that  it  is  unjust  and  unrea- 
sonable for  the  telephone  company  to  refuse  service  except  under 
conditions  of  absolute  ownership. 

This  being  determined,  there  remains  to  consider  the  rate  to 
be  charged  for  the  service  to  be  rendered.  The  evidence  falls  far 
short  of  showing  that  the  existing  hotel  private  branch  exchange 
tariffs  of  the  telephone  company  are  unreasonable.  The  proof 
offered  on  this  subject  is  directed  almost  entirely  to  two  points : 
One  is  that  the  rates  now  demanded  are  very  much  higher  than  the 
original  contract  rate ;  the  other  is  that  the  rates  now  demanded 
include  a  toll  charge  of  five  cents  for  each  outgoing  message  to 
points  in  the  Watertown  area  and  for  the  collection  of  which  the 
hotel  company  is  to  receive  a  commission  of  one  cent,  and  that  this 
toll  charge  is  unjust.  A  sufBcient  answer  to  the  first  point  is  that 
the  disparity  between  the  old  and  new  rates  no  more  tends  to  show 
that  tiie  new  rate  is  abnormally  hii;h  than  that  the  old  rate  was 
abnormally  low.  As  a  matter  of  fact,  the  old  rate  established 
under  former  competitive  conditions  without  safeguards  against 
discrimination  appears  to  the  Commission  to  have  been  abnormally 
low.  There  is  no  basis  in  this  record  for  a  finding  that  the  general 
hotel  private  branch  exchange  tariffs  are  excessive,  and  in  de- 
manding payment  in  accordance  with  such  tariffs  the  telephone 
company  is  only  performing  its  duty.  As  to  the  second  point, 
the  chief  objection  urged  was  that  patrons  of  the  hotel  refused  to 
pay  tolls  on  their  local  messages,  and  that  the  hotel  company  in  the 
circumstances  preferred  to  bear  the  expense  itself  rather  than  lose 
the  patrons.  This  pmctiee  resulted  in  local  calls  made  by  patrons 
irora  rooms  l)©eoming  a  serious  burden  rather  than  a  source  of 
revenue.  Tn  the  past,  hotel  keepers  may  have  experienced  such 
difficulties.  Under  present  conditions,  patrons  of  hotels  of  all 
classes,  it  is  believed,  expect  to  pay  tolls  for  the  use  of  room  tele- 


Pdr,yGOOgIe 


372  State  Defabtmbnt  Reports 

Public  Service  Commission,  Second  District 

phones.  If  such  tolls  are  not  collected,  the  hot^  ocnnpany  rather 
than  the  telephone  company  should  bear  the  lose. 

In  oonnectioQ  with  the  rates  it  must  not  be  forgotten  that  a 
private  branch  exchange  in  a  hotel  furnishes  a  valuable  interior 
service,  and  besides  indirect  economies  avoids  the  direct  expense  of 
an  aimuneiator  system  and  of  numerous  messengers.  It  shonld 
not  be  expected  to  ooet  nothing. 

It  follows  that  the  rate  at  which  service  should  be  rendered  must 
be  based  upon  the  regular  tariff  rates  of  the  omnpany  for  similar 
service  The  fact  remains,  however,  that  the  service  is  to  be 
performed  through  an  installation  normally  paid  for  by  the  tele- 
I^one  company  but  paid  for  in  this  case  in  large  part  by  or  for  the 
benefit  of  the  subscriber.  Calculations  based  on  the  evidence  indi- 
cate that  the  original  cost  of  the  private  installation  was  a  trifle 
less  than  $1,100.  The  greater  part  of  this  installation  has  be^  in 
use  since  1906,  and  during  that  time  the  subscriber  has  had  the 
b^ieflt  thereof  in  the  way  of  greatly  reduced  rates.  Its  depreci- 
ated value  at  the  present  time  is  assumed  to  be  about  $.500.  As 
before  stated,  ttie  telephone  company  has  offered  to  pay  $474 
therefor.  In  order  to  make  the  necessary  adjustment  for  the  pur- 
pose of  avoiding  the  discrimination  which  would  reeult  from  the 
imposition  of  the  entire  tariff  rate,  it  seems  proper  that  the  present 
7alue  of  the  hotel  owner's  iDstrumentslities  be  fixed  at  $500,  and 
that  the  complainant  be  allowed  6  per  cent  interest  on  that  sum 
plug  $100  per  annum  for  depreciation ;  so  that  under  the  particular 
conditions  stated,  a  proper  and  reasonable  rate  for  the  service  will 
be  the  r^fular  hotel  private  branch  exchange  tariff  from  time  to 
time  applicable  less  $130  per  annum;  but  this  proviuon  should 
not  remain  effective  beyond  the  period  of  five  years, 

All  concur. 
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In  tiie  Matter  of  the  Application  of  the  Town  Boahd  of.  thb 
Town  of  Beookhaveh,  Suffolk  Couhty,  for  the  Elimina- 
tion of  a  Croaaing  of  The  Long  Island  Railroad  by  the  South 
Coiintry  Road  State  Highway  at  Centre  Morichea  in  Said  Town 


(Public  Serrica  CommUaion,  Second  Dutrict,  June  6,  1B16) 

Steun  railroad  compulefl  —  elimination  of  pade  cioisinE  at  Centie  Hoildiea. 
This  application  ii  for  the  elimination  of  the  railroad  croaaing  at  grade 
OD  the  South  Countr;  road,  a  highway  on  the  south  side  of  Long  Island, 
where  it  passes  through  the  town  of  Centre  Moriches;  this  ie  the  main 
highway  from  Brooklyn  to  Montaulc  Point.  Application  granted  so  sa 
to  have  the  crossing  an  undergrade  crossing  and  the  railroad  to  be 
carried  over  the  highway  on  a  railroad  bridge  and  supports. 

By  thb  Commission. —  The  petition  dated  March  11,  1913,  in 
the  matter  above  entitled,  alleges  that  tiie  South  Country  road  is 
the  main  highway  on  the  south  side  of  Long  Island,  passing 
through  the  village  of  Centre  Moriches  in  an  easterly  and  westerly 
direction ;  that  it  is  the  main-traveled  highway  from  Brooklyn  to 
Montauk  Point;  and  that  public  safety  requires  that  the  highway 
be  carried  under  grade  of  the  railroad. 

A  hearing  <m  this  application  was  held  I^  the  Oommissiou  at 
Centre  Moriches  May  25,  1916,  at  which  C.  L.  Addison  and  J.  R. 
Savage,  respectively  assistant  to  the  president  and  chief  engineer, 
appeared  for  the  Long  Island  Railroad  Comf>any ;  Riley  P.  Howell, 
supervisor  for  the  town  of  BrooUiaven;  H.  T.  Tuthill  for  the 
State  Commisaion  of  Highways;  Clarence  Bare,  town  saperin- 
tendent  of  hi^ways;  Peter  E.  Nostrand,  county  auperint^ident 
of  highways ;  Ralph  A.  Sturgees  for  Mrs.  Masury,  property  owner ; 
E.  R.  Pearse  for  two  property  owners  (not  named)  ;  and  Mrs. 
Wm.  Penney,  Mrs.  Ketchiim,  Elisha  Smith,  Wm.  F.  Smith,  P.  T. 
Cox,  and  C.  W.  Wilcox,  property  owners,  in  person ;  at  which 
proof  of  publication  of  notice  of  the  hearing  and  personal  service 
thereof  on  interested  property  owners  and  others  as  provided  by 
statute  was  made. 
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About  1'20  feet  westerly  of  the  Soutb  Country  road  crossing  is 
the  grade  erossiug  of  the  Old  Neck  road.  Although  the  closing  of 
the  crossing  on  this  road  is  not  included  in  the  petition,  the  repre- 
sentatives of  the  railroad  corporation  nevertheless  called  attention 
to  the  desirability  of  eliminating  thid  Old  Neck  eroesing  by  divert- 
ing travel  therefrom  to  the  Sonth  Country  road.  A  great  deal  of 
opposition  to  this  plan  was  expressed  by  the  users  of  the  Old  Neck 
road  and  certain  property  owners,  and  in  view  of  such  opposition 
and  tiie  fact  that  no  formal  petition  is  before  tlie  Commission  for 
the  closing  of  said  Old  Neck  crossing,  no  detennination  relative 
thereto  is  made. 

At  the  hearing  there  was  presented  a  plan  marked  "Applicants' 
Ex.  No.  1,"  showing  the  proposed  method  of  carrying  the  South 
Country  road  under  the  grade  of  the  railroad.  According  to  this 
plan,  which  was  unopposed,  the  alignment  of  the  highway  is  to 
be  changed,  thereby  eliminating  some  curvature;  the  width  of  the 
subway  proposed  being  thirty  feet  between  abutments  with  a  clear 
headroom  above  the  roadway  of  thirteen  feet. 

In  order  to  effect  this  grade  separation  it  is  intended  to  raise  the 
railroad  at  the  cro-^sing  about  eight  feet  above  its  present  elevation, 
the  remainder  of  the  headroom  to  be  secured  by  a  depression  of 
the  highway  surface. 

Upon  the  testimony  submitted  and  a  personal  examination  of 
the  vicinity  of  the  crossing  by  the  Commissioner  in  charge,  the 
Commission  has  determined  that  the  petition  should  be  granted, 
and  therefore 

Ordered :  That  the  crossing  of  the  Lcmg  Island  railroad  at 
grade  with  the  South  Country  road  State  hi^way  in  the  town  of 
Brookhaven,  Suffolk  county,  about  one-half  mile  west  of  the  Centre 
Moriches  station,  be  abolished  by  such  changes  in  the  railroad 
and  highway  surfaces  and  the  construction  of  a  railroad  bridge 
and  supports  as  to  permit  the  traffic  on  the  highway  to  pass  below 
the  grade  of  the  railroad ;  and  that  the  easterly  end  of  the  public 
road  lending  to  the  Old  Nock  highway  be  changed  in  alignment 
and  grade  to  fonn  a  jiuK'tion  at  a  new  location  with  the  revised 
surface  of  South  Country  road,  all  as  hereinafter  more  specifically 
described. 
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For  the  purpose  of  avoiding  the  greater  part  of  tlie  curvature 
in  the  South  Country  road  as  it  esiats  at  the  eroseing,  the  align- 
meut  of  the  highway  within  the  area  affected  by  the  work  of 
elimination  shall  be  so  changed  that  the  center  line  thereof  shall 
conform  to  the  following  description : 

Beginning  at  a  point  north  of  the  railroad  track  in  the  present 
highway,  measured  along  its  center  line  and  distant  about  365 
feet  frwn  its  intersection  with  the  railroad  track,  proceeding  thence 
in  a  southeasterly  direction  crossing  the  railroad  on  an  angle  of 
about  thirty-one  degrees  and  fifty  minutes  at  a  point  westerly  of 
and  distant  about  46  feet  from  the  railroad  intersection  with  the 
center  line  of  the  present  crossing,  a  distance  of  about  425  feet ; 
thence  curving  to  the  right  on  a  radius  of  about  780  feet  through 
an  angle  of  about  eleven  d^;rees  and  ten  minutes ;  thence  tangent 
to  the  above  named  curve  about  200  feet,  to  an  intersection  with 
the  center  line  of  the  existing  highway  at  a  point  about  405  feet 
south  of  the  crossing. 

The  undergrade  crossing  shall  be  located  with  its  axis  on  this 
revised  oesiter  line,  the  abutments  being  placed  30  feet  apart  at 
neat  lines  measured  at  right  angles  to  their  face». 

Banning  at  a  distance  about  2,000  feet  westerly  from  tiie 
South  Country  road  crossing,  the  railroad  is  to  be  raised  so  that  its 
revised  grade  shall  ascend  toward  the  east  on  a  five-tenths  per 
cent  grade ;  thence  level  across  the  South  Country  road  and  aboiit 
8  feet  above  the  present  grade  thereof  a  distance  of  about  200  feet ; 
thence  descending  toward  the  east  on  a  five-tenths  per  cent  grade  . 
to  an  intersectitm  with  the  existing  railroad  grade. 

Trom  the  point  of  division  of  the  old  and  proposed  highway 
lines  north  of  the  trait^,  the  revised  highway  grade  shall  descend 
at  a  rate  of  6  per  cent  a  distance  of  about  255  feet,  thence  continu- 
ing to  descend  at  the  rate  of  two-tenths  of  1  per  cent  across  the 
railroad  to  the  end  of  the  revised  lines  south  of  the  track. 

On  the  railroad  bridge  there  shall  be  a  solid  floor,  and  the  clear 
headrocHU  above  the  crown  of  the  highway  shall  be  not  less  than 
thirteen  feet 

In  order  to  effect  a  junction  with  the  Old  Neck  highway,  the 
existing  public  road  south  of  and  parallel  with  the  railroad  shall 
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be  chaaged  in  alignmetit  at  its  easterly  end  by  meaos  of  a  curve 
and  a  new  location  partly  on  tbo  property  of  Eliaha  Smith  and 
Mrs.  Maaury,  the  said  new  alignment  to  be  hereafter  more  par- 
ticularly determined  and  to  be  such  as  to  interfere  with  or  damage 
to  the  least  possible  extent  the  properties  of  said  EUaha  Smith  and 
Mrs.  Masury  couBistent  with  public  safety  and  convenience.  The 
grade  on  this  relocated  and  regraded  portion  of  road  shall  dfflcend 
toward  the  South  Country  road  at  the  rate  of  approximately  6  per 
cent. 

The  proposed  new  alignment  of  the  South  Country  road,  the 
position  of  the  proposed  underrgrade  crossing,  and  the  revised 
grades  mi  the  South  Country  road  and  on  the  Long  Island  rail- 
road shall  be  substantially  as  shown  on  the  plan  heretofore  refwred 
to  as  Exhibit  1,  and  entitled  "  L.  I.  R  R.,  Moutauk  Div.  Plan 
showing  elimination  of  Crossing  No.  685,  South  Country  Road, 
West  of  Centre  Moriehes." 

The  approaches  on  the  South  Country  road  shall  he  graded  to 
a  width  of  at  least  thirty  feet.  The  character  of  the  pavement 
thereon  and  in  the  roadway  at  the  undergrade  crossing  shall  be 
reserved  for  future  consideration  and  determination  by  the  Com- 
mission. The  pavement  on  the  regrade  portion  of  the  Old  Neck 
road  connection  shall  be  of  gravel. 

Gutter  surface  drainage  of  the  undergrade  crossing  is  to  be 
obtained  toward  the  soutlieast,  the  gutter  grade  to  be  approximately 
four-tenths  per  cent. 

A  private  crossing  of  the  railroad  now  in  existence  immediatdy 
east  of  the  highway  crossing  is  to  be  maintained  at  its  present 
location,  and  access  thereto  and  to  any  private  roadways  within 
the  limits  of  the  work  covered  by  this  order  shall  he  provided. 

On  account  of  the  revision  of  the  railroad  grade  as  berran  pro- 
vided, resulting  in  a  new  elevation  of  track  at  the  Old  Neck  cross- 
ing about  four  and  one-half  feet  higher  than  tlie  existing  railroad 
grade,  the  Old  Neck  highway  shall  be  regraded  to  mart  such  new 
track  elevation ;  the  rate  of  grade  on  approaches,  the  width  of 
roadway,  length  of  guard  railing,  etc,  to  be  hereafter  prescribed 
by  this  Commission, 
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The  railroad  corporation  haa  agreed  that  all  exceea  cost  due  to 
any  constructiou  to  accommodate  tracks  in  addition  to  the  single 
track  which  existo  at  the  present  time  properly  sJiall  be  home  by 
it;  and  the  acceptance  of  this  order  by  said  railroad  corporation 
shall  bo  deemed  aa  an  undertaking  on  its  part  to  save  the  State  of 
New  York,  the  town  of  Brookhaven,  and  tins  Commission  harm- 
less from  all  costs,  damages,  and  claims  on  account  of  such 
additional  tracks  or  facilities. 


In  the  Matter  of  the  Petition  of  Tub  Long  Iblanp  Kaii-road 
Company  Under  Section  91  of  the  Railroad  Law  for  the  Dis- 
continuance of  the  Riverhead  Road  and  Main  Road  Highway 
Grade  Cros.sings  of  This  Railroad  in  the  Town  of  Southampton, 
Suffolk  County,  and  the  Constructiou  of  New  Pieces  of  High- 
way and  One  New  Crossing  at  Grade 

Case  No.  4982 

(Public  Service  Commission,  Kecond  District,  June  B,  lfll6) 

Steam  railroad  companies  —  elimination  of  K^ade  cioaaing  in  the  town  of 
Soathampton,  Suffolk  connty. 

This  ftpplication  is  for  the  elimination  of  grade  crossing  at  Riverhead 
road  and  Main  road  urosBing  of  the  Long  Island  Railroad  Company 
In  the  town  of  Southampton,  Suffolli  county.  In  the  town  of  Southamp- 
ton the  Long  Island  railroad  is  crossed  at  grade  by  two  unimportant 
highways,  known  as  the  Riverhead  road  and  the  Main  Country  road, 
about  600  feet  east  of  Westhampton  station.  Theee  highroads  cross  the 
railroad  at  difTerent  angles  and  effect  a  junction  with  one  another  just 
south  of  the  railroad.  Ordered  that  the  Main  Country  road  crossing  be 
closed  and  a  new  road  constructed  north  of  and  psrallel  to  th«  railroad 
over  tbe  old  country  to  the  Blverhead  road.  A  portion  of  the  Riverhead 
road  alao  to  be  abandoned  and  a  new  road  built. 

Bt  thb  Commission. —  In  the  town  of  Southampton  the  Long 
Island  railroad  is  crossed  at  grade  by  two  unimportant  highways 
known  as  the  Riverhead  road  and  the  ^lain  Country  road,  located 
about  10,000  and  10,500  feet,  respectively,  east  of  the  West- 
hampton  station.    The  Main  Country  road  crosses  the  railroad  at 
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a  very  sharp  skew,  and  the  Riverhead  road  croeaes  the  railroad 
more  nearly  at  rig^t  angles^  the  two  roads  forming  a  junction 
with  each  other  at  a  point  about  220  feet  south  of  the  railroad. 
It  is  proposed  to  close  the  Main  Country  road  erobsing  and  to  wm- 
fltruct  a  new  road  north  of  and  parallel  to  the  railroad  from  the 
old  country  road  to  the  Rivertiead  road. 

It  IB  further  proposed  to  abandon  a  part  of  the  Riverhead  Toad 
north  of  the  track,  from  its  junction  with  the  new  road  northerly, 
a  distance  of  about  1,080  feet,  and  subetitute  therefor  a  new  road 
mnoing  in  a  northerly  and  southerly  direction,  interseotJng  the 
proposed  new  road  north  of  and  parallel  to  the  traoks  about  at  a 
point  nearly  opposite  the  old  or  the  Main  Country  road  oroasing. 

A  hearing  on  this  application  was  held  by  the  Conunission  at 
Cwitre  Moriches  May  25,  1916,  at  which  C.  L.  Addison  and  J.  R. 
Savagi^  respectively  assistant  to  the  president  and  chief  engineer, 
appeared  for  the  Long  Island  Railroad  Company;  H.  T.  Tuthill 
for  the  State  C(HmnisBion  of  Highways;  Frank  Downs,  town 
superintendent  of  higjiways;  Peter  E.  Nostrand,  county  superin- 
tendent of  highways;  and  Erastns  F.  Post,  property  owner  in 
person ;  at  which  time  due  proof  of  publication  of  the  notice  of 
this  hearing  and  of  personal  service  of  sut^  notice  on  all  interested 
property  owners  as  described  by  the  statute  was  made.  There  was 
no  objection  to  the  granting  of  the  application,  and  the  Commis- 
sion has  aooordingly  determined  that  the  public  safety  requires 
that  the  petition  be  granted ;  and  therefore 

Ordered,  That  the  Main  Coniitry  road  grade  erossing  of  the 
Long  Isl&nd  railroad  in  the  town  of  Southampton,  Suffolk  county, 
located  at  a  point  about  10,500  feet  westerly  of  the  Southampton 
station,  be  closed  and  discontinued,  and  that  the  travel  be  diverted 
therefnxn  to  the  Riverhead  road  by  means  of  a  new  hi^way  to 
he  constructed  nortih  of,  parallel  to,  and  distant  approximately 
110  feet  from  tiie  existing  railroad  track;  and  that  anotiier  new 
road  intersecting  the  said  new  road  parallel  to  the  railroad  be  ctm- 
fttructed  in  a  northerly  direction  intersecting  the  existing  Riveiv 
head  road  at  a  point  about  1,160  feet  from  the  railroad  track 
measni^  along  said  new  road. 

The  roadway  on  both  of  the  new  highways  herein  required  to  be 
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laid  out  shall  be  improved  with  a  cinder  siirfaee  to  the  satisfaction 
of  the  local  town  authorities  and  of  this  t'oinmissiou. 

The  alignment  and  location  of  the  new  roads  herein  ordered  to 
be  constructed  are  shown  upon  plan  dated  February  3,  1!>16,  on 
file  with  this  Commission ;  the  said  plan  for  further  identification 
being  marked  "  Public  Service  Comniiasion,  Second  District,  Hay 
25,  1916,  Applicants'  Ex.  No.  1." 


In  Uie  Matter  of  the  Petition  of  the  State  Commission  of  Hiuh- 
WATB  Uuder  Section  91  of  the  Railroad  Law  as  to  an  Alteration 
in  the  Manner  in  Which  a  Highway  Known  as  State  Highway 
No.  5551  Crosses  the  Albany  and  Susquehanna  Railroad 
(Leased  to  and  Operated  by  The  Delaware  and  Hudson  Com- 
pany) in  the  Town  of  Duanesburgh,  Schenectady  County 

Case.  No.  5496 

(Pul>lic  Service  Commission,  Second  District,  June  8,  IBIO) 

Stuun  faOiMd  companiea  —  eUaunatioii  of  two  exlatint  lailioad  tiacka  otci 

State  highway  No.  S661  crosses  the  tracks  of  the  Albany  and  Susque- 
hatma  railroad  (leased  to  and  operated  by  the  Delaware  and  Hudson 
Company)  in  Duanesburgh,  Schenectady  county,  by  meana  a(  two  railroad 
tracks.  The  State  Department  of  Highwaya  ptopoBcs  to  change  the  pres- 
ent highway  in  order  to  reduce  the  curvature.     Permission  granted. 

Bt  tse  Coumissioit. —  This  petition  herein  allies  that  public 
.safety  requires  an  alteration  in  the  manner  in  which  the  State 
highway  No.  0551  crosses  the  Delaware  and  Hudson  Company's 
I'itilroad,  and  asks  this  Conunission  to  determine  that  such  cross- 
ing be  altered. 

The  highway  at  present  crosses  the  two  ^fisting  railroad  tracks 
overgrade.  The  position  of  the  highway  bridge  which  appears 
to  be  only  fourteen  feet  wide  or  thereabouts  is,  however,  suA  as  to 
necessitate  a  considerable  amount  of  curvature  on  ita  approaches. 

In  improving  this  highway  the  State  Department  of  Highways 
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proposea  to  diverge  from  the  pres^it  highway  in  order  to  reduce 
the  curvature,  and  has  accordiagly  laid  out  a  center  line  for  a 
revised  highway  location,  said  line  crossing  the  railroad  at  a  dis- 
tance of  about  fiftj  feet  from  the  existing  bridge  structure, 

A  hearing  upon  this  application  wati  held  by  the  Commission 
May  22,  1916,  at  which  L.  E.  Carr,  W.  H.  Ade>,  and  Frank 
Pond,  respectively  counsel,  office  engineer,  and  bridge  engineer, 
appeared  for  the  Delaware  and  Hudson  Company;  F,  A,  Her- 
mans, bridge  engineer,  for  the  State  Commission  of  Highways; 
and  Elwood  Moore,  an  interested  property  owner,  in  person;  at 
which  due  proof  of  publication  of  notice  of  this  hearing  and  of 
personal  service  of  such  notice  upon  all  interested  property 
owners  as  prescribed  by  statute  was  presented.  The  Delaware 
and  Hudson  Company  asked  that  in  the  event  of  a  new  bridge 
being  ordered  its  length  should  be  such  as  to  permit  the  laying  of 
at  least  four  tracks  thereunder ;  this  construction  v.^as  not  opposed 
by  the  Department  of  Highways,  which  has  also  agreed  and  con- 
sented to  pay  all  land  and  damage  costs,  the  entire  coat  of  con- 
structing the  approaches,  and  the  entire  coat  of  constmctiug  a  new 
driveway  to  the  Delaware  and  Hudson  Company's  railroad 
station. 

Ordered;  That  a  new  highway  bridge  oa  a  revised  line  of  State 
highway  No.  5551,  in  the  town  of  Duanesbu^h,  Schenectady 
county,  be  constructed  over  the  grade  of  the  tracks  of  the  Dela- 
ware and  Hudson  Company,  and  that  approaches  thereto  be  pro- 
vided, all  as  hereinafter  more  fully  described  and  specified. 

East  of  the  trade  the  center  line  of  the  new  or  revised  line  of 
the  State  highway  shall  depart  from  the  center  line  of  the  highway 
aF  it  exists,  at  a  point  distant  about  205  feet  from  the  center  of  the 
main  line  track,  measured  along  the  present  road;  continning 
thence  westerly  and  curving  to  the  left  on  a  radius  of  955  feet  a 
distance  of  about  150  feet;  thence  tangent  and  across  the  railroad 
a  distance  of  about  100  feet :  thence  on  a  curve  of  261  feet  radius 
to  the  right  a  distance  of  about  eighty-five  feet;  thence  tangent  td 
the  last  above  named  curve  a  distance  of  about  200  feet  to  an  inter- 
section with  the  center  line  of  the  existing  highway  weet  of  the 
tracks. 
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The  bridge  carrying  tte  highway  shall  have  a  solirl  floor,  a  con- 
crete paved  roadway  eighteen  feet  wide  between  curbs,  be  of  such 
length  as  to  peirmit  the  laying  thereunder  of  four  railroad  tracks, 
and  so  placed  as  to  provide  a  clear  headroom  above  the  top  of  the 
rails  as  they  exist  of  not  leas  than  twenty-two  feet 

The  earth  approaches  to  the  bridge  shall  be  built  to  conform  to 
the  grades  established  by  the  State  Depai-tment  of  Highways. 
East  of  the  tracks  the  grade  shall  ascend  toward  the  bridge  at  the 
rate  of  about  1%  per  cent  for  a  distance  of  about  700  feet ;  thence 
by  a  fifty-foot  vertical  curve  to  a  level  grade  across  the  bridge; 
thence  descending  on  the  west  side  of  the  tracks  at  the  rate  of 
about  1.8  per  cent  to  a  vertical  curve  connecting  with  the  present 
highway  surface.  East  of  the  tracks  a  new  approach  leading 
from  the  revised  line  and  surface  of  the  highway  shall  be  built  to 
the  Duane  railroad  station. 

All  construction  on  approach  embankments,  the  paving  therein, 
and  the  neceasary  protection  or  guard  fencing  shall  be  performed 
in  compliance  with  plans  and  specifications  prepared  and  adopted 
by  the  State  Department  of  Highways,  The  approach  to  the  sta- 
tion shall  be  graded  to  a  width  of  not  less  than  twenty-two  feet 
and  surfaced  with  gravel  sixteen  feet  wide. 

The  present  bridge  shall  be  left  in  place  until  the  completion 
and  acceptance  of  the  work  herein  provided  for,  after  which  it 
shall  be  removed. 

In  pursuance  of  its  consent  and  agreement  aforesaid,  the  State 
Commission  of  Highways  is  not  to  be  limited  to  its  statutory 
share  of  the  coat  (one-half  of  the  total)  of  the  construction  herein 
provided  for  and  authorized,  but  shall  pay  and  discharge  the 
entire  cost  of  the  construction  of  the  approachea  to  the  bridge  and 
of  the  roadway  to  the  railroad  station ;  one-half  of  the  cost  of  the 
bridge  construction,  including  masonry,  superstructure,  roadway 
and  floor  thereon ;  and  all  damages  whatsoever  on  account  of  the 
construction  and  work  herein  authorized,  and  of  the  taking  of  any 
lands,  rights,  or  easements  which  may  be  necessary  in  the  premises : 
this  order  being  granted  upon  Uie  express  condition  that  no 
financial  liability  or  obligation  on  account  of  the  construction  and 
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work  herein  provided  for  and  authorized  in  excess  of  onfrhalf  oi 
the  cost  of  the  complete  bridge  and  its  supports  shall  attach  to  or 
fall  upon  the  Delaware  and  Hudson  Company,  and  that  all  other 
costs  of  whatsoever  nature  and  to  whatsoever  amount  rfiall  be 
charged  against,  be  payable,  and  paid  by  the  State  Department  of 
Highways. 

The  proposed  change  in  highway  alignment  as  herein  specified, 
the  location  of  the  existing  highway  and  bridge,  etc.,  are  shown 
upon  a  plan  dated  March  23,  1915,  and  entitled  "  Sheet  No.  5, 
Duanesburgh,  Schenectady  Co."  said  plan  being  on  file  with  Uiis 
Commission. 


In  the  Matter  of  the  Joint  Petition  of  North  Shobb  Electric 

LlQirT  AND  POWBB  COMPANT   and  POKT  JeFFBRSON  El-ECTKir 

Light  Compant,  Under  Section  70  of  the  Public  Service  Oom- 
miasions  Law,  for  Consent  to  the  Transfer  of  the  Franchiises, 
Works  and  System  of  the  Last  Named  Company  to  the  First 
Named  Company,  Which  Petition  Includes  That  of  the  North 
Shore  Company  Under  Section  69  of  the  Public  Service  Com- 
missions Law,  for  Authority  to  Issue  $20,000  Common  Capital 
Stock  and  $53,000  5  Per  Cent  First  Mortgage  25-Year  Gold 
Bonds,  and  Under  Section  70  for  Consent  to  Acquire  $28,000 
of  the  Mortgage  Bonds  of  the  Port  Jefferson  Company 

Case  No.  6662 

(Public  Service  CommiBsian,  Second  Digtrict,  Junft  0,  1916) 

Application  for  pennlulon  to  tiaiufei  the  fnnchUes  and  plant  of  oh  electtic 
light  company  to  anothu  ilmilar  coipotstioo. 

The  Nortli  Shore  Electric  Light  and  Power  Company  and  the  Port 
JelTerBon  Elertric  Light  Company  made  a  joint  petition  for  permiBeion 
to  be  granted  the  Port  JelTersoD  company  to  transfer  its  franchisee, 
works  and  Byatem  to  the  North  Shore  Electric  Light  and  Power  Com- 
pany and  for  authority  to  lie  given  the  latter  company  to  Imuc  certain 
additional  capital  stock  and  a  mortgage  in  connection  with  such  transfer. 
Permission  granted  with  the  usual  retrtrictioni. 
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Petition  filed  May  13, 1916. 

Copy  of  minutes  of  special  meeting  of  board  of  directors  of 
petitioner  held  Uay  10,  1916,  filed  May  18,  1916. 

!R^>ort8  of  electrical  engineer  dated  Hay  18  and  2S,  1916. 
Eeport  of  division  of  capitalization  dated  Hay  29,  1916. 

By  the  OoHMtsaiON. —  Now,  therefore,  upon  the  for^^ing 
record,  ordered  as  ft^ows: 

1.  That  the  Port  JefEeraon  Electric  Light  Company  is  hereby 
authorised  to  transfer  and  sell  all  of  its  property,  rights,  fran- 
chises and  immunities,  except  cash,  bills  and  accounts  receivable 
and  a  certain  unimproved  parcel  of  land  situate  in  the  village  of 
Port  Jefferson,  N.  T.,  which  is  described  in  chmse  VI  of  the 
petition  filed  May  13,  1916,  but  subject  to  its  outstanding  bonded 
indebtedness  of  $28,000,  to  the  Korth  Shore  Electric  H^t  and 
Power  Gompemj,  provided  that  there  shall  be  no  other  outstanding 
indebtedness  on  saxii  property  at  the  date  of  the  transfer  and  that 
the  value  of  sodi  asQets  at  the  date  of  transfer  to  the  North  Shore 
Electric  Light  and  Power  Company  shall  not  be  less  than  their- 
value  at  March  18,  1916;  and  tiiis  Conunission  hereby  permits 
and  approves  of  the  transfer  to  and  acquisition  by  the  North  Shore 
Elertric  Light  and  Power  Company  of  the  property,  rights,  fran- 
chises and  immunities  of  the  Port  Jefferson  Electric  Light  Com- 
pany AS  hereinbefore  specified,  subject  to  its  outstanding  bonded 
ind^tedness  of  $28,000. 

2.  Tliat  the  North  Shore  Electric  Light  and  Power  Company 
is  hereby  authorized  to  issue  $53,000  face  value  of  its  6  per  cent 
tw^i^-five-year  first  mortgage  gold  bonds  under  a  certain 
indenture,  dated  January  1,  1915,  given  to  the  Northport  Trust 
Company,  of  Northport,  N.  Y.,  as  trustee,  to  secure  an  authorized 
issue  oi  a  total  face  value  of  $150,000. 

3.  That  the  North  Shore  Electric  Light  and  Power  Company  is 
hereby  authorized  to  issue  $20,000  par  value  of  its  common 
capital  stock,  which  shall  be  sold  at  a  price  not  less  than  the  par 
value  tiiereof  to  give  net  proceeds  of  at  least $20,000  00 

4.  That  said  bcmda  of  the  total  face  value  of 
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$53,000  Bhall  be  sold  for  not  less  than  85  per  cent 
of  Uieir  face  value  and  accrued  interest  to  give 

net  proceeds  of  a^  least 45,050  00 

5,  That  said  stock  and  bouds  of  the  par  and  face 
value  of  $73,000  so  authorized,  or  the  proceeds 

thereof  to  the  amount  of 65,050  00 

shall  be  used  solely  and  exdueiTely  for  the  follow- 
ing purposes: 

(a)  For  the  purchase  and  acquisition 
from  the  Port  Jefferson  Electric  Light 
Company  of  all  of  its  property,  li^ts, 
franchises  and  immunities,  except  cash 
ou  hand,  bills  and  accounts  receivable, 
and  a  certain  unimproved  parcel  of 
land  described  in  clause  VI  of  the 
petition  herein,  subject,  however,  to  an 
indebtedness  of  $28,000  represented  by 

it«  6  per  cent  first  mortgage  bonds $37,000  00 

(b)  For  the  discharge  and  lawful 
refunding  of  the  5  per  cent  first 
mortgage  gold  bonds  of  the  Port  Jeffer- 
son Electric  Light  Company,  which  are 
a  prior  lien  on  the  property  to  be 
acquired 28,000  00 

65,000  00 


Excess $50  00 


6.  That  if  the  said  securities  of  a  total  par  and  face  value  of 
$73,000  herein  authorized  shall  be  sold  at  such  price  as  will  enable 
the  company  to  realize  net  proceeds  of  more  than  $65,050,  no 
portion  of  the  proceeds  of  such  sale  in  excess  o£  the  last  aforesaid 
<«um  shall  be  used  for  any  purpose  without  the  further  order  of 
this  Commission. 

7.  That  none  of  the  said  bond^  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  North  Shore  Electric 
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Light  and  Power  Company  unless  any  awch  pledge  or  h>'potlieoa- 
tion  shall  have  been  expressly  approved  and  authorized  by  this 
Commission. 

8.  That  ttie  North  Shore  Electric  Light  and  Power  Company 
shall,  for  each  six  months  period  endiug  June  thirtieth  and  Decem- 
ber thirty-first,  file  not  more  than  thirty  days  from  the  end  of  such 
period  a  verified  report  showing : 

(a)  What  securities  have  been  sold  or  othra-wise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein  and  the  date  of  such  sale  or  disposition. 

(b)  To  nhom  such  securities  were  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditious  of  such  sale. 

(e)  The  amount  expended  in  reasonable  detail  of  the  proceeds 
for  eaeb  of  the  purposes  specified  herein  during  such  period,  and 
stating  to  what  account  or  accounts  such  expenditures  have  been 
charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securities 
sball  have  been  sold  or  disposed  of  and  the  proceeds  expeuded  in 
accordance  with  the  authority  contained  herein  and  if  during  any 
period  no  securities  were  sold  or  disposed  of  or  proceeds  expended, 
the  report  shall  set  forth  such  fact. 

9.  That  tiie  acquisition  by  the  North  Shore  Electric  Light  and 
Power  Company  of  the  franchises  and  property  of  the  Port  Jeffer- 
son Electric  Light  Company  shall  be  recognized  on  its  books  by 
charging  the  cost  of  such  property  to  a  suspense  account,  the 
distribution  of  which  among  the  prescribed  accounts  will  be  here- 
after determined  upon  by  the  Commission,  at  which  time  the  Com- 
mission will  also  certify  as  to  whether  or  not  the  purposes,  for 
which  the  proceeds  of  tiie  securities  herein  authorized  are  to  be 
used,  are  in  whole  or  in  part  reasonably  chargeable  to  operating 
expenses  or  to  incoma 

10.  Tbftt  the  authority  contained  in  this  order  to  issue  securities'^ 
is  upon  the  express  condition  that  the  petitioners  accept  and  agree 
to  comply  in  good  faith  with  the  provisions  hereof  and  before  any 
securities  are  issued  pursuant  hereto  and  within  thirty  days  of 
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the  service  hereof,  the  said  companies  shall  file  with  this  Commia- 
sion  satisfactory  verified  stipulHtioiis  duly  authorized  by  their 
boards  of  directors,  accepting  this  order  with  all  its  terms  and 
conditions,  and  such  order  shall  be  void  and  of  uo  force  or  effect 
until  such  stipulations  shall  have  been  filed  aa  required  herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  this 
CommissioQ  the  money  to  be  procured  by  the  issue  of  said  securi- 
ties herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order. 


Id  the  Matter  of  the  Complaint  of  Thomas  E.  Rtan,  Chairman 
Legislative  Board  Brotherhood  of  Locomotive  Firemrai  and 
Enginemen,  Against  Ekie  Railboad  Company,  Asking  that  an 
Assistant  be  Provided  for  the  Motorman  on  Electric  Trains 
Between  Kocheeter  and  Avon 

Case  No.  5274 

{Public  Service  Commisaion,  Second  District,  June  8,  1016) 

An  uTanEement  nnder  which  tbe  motomun  is  clone  and  ouinot  1m  iMched  in 
case  of  accident  la  dangerooa. 

The    RocheBter    division   of   the    Erie   railroad    is    electrified    between 

Gochester  and  Avon  about  twenty  miles.  One  cIbbb  of  traina  operated 
between  these  points  ie  knowD  aa  steam  equipment,  being  such  as  are 
operated  on  ateain  railroads.  These  trains  are  drawn  bj  steam  as  far 
as  Avon,  and  two  electric  cars  built  for  carrying  passengers  are  attacked 
at  that  point  and  used  aa  motive  power  from  Avon  to  Rocheater.  Tbe 
motorman  is  alone  and,  by  reason  of  "  blind  baggage  cars  "  being  at 
times  between  him  and  the  rest  of  his  train,  he  cannot  be  seen  or  reached 
from  the  train  in  case  of  accident.  Ordered  that  such  trains  be  arranged 
so  that  the  motorman  can  alwaya  be  reached  or  that  trainman  ride  in 
the  motor  car  as  a  precaution  against  emergency. 

By  the  Commission. —  The  complaint  herein  is  in  the  form  of 
letters  addressed  to  the  Commission.  At  the  hearing  there  was 
some  controversy  aa  to  its  precise  nature  and  counsel  for  complain- 
ant contended  that  it  was  a  general  complaint  that  the  electric 
trains  on   the  Erie  railroad  between   Rochester  and   Avon   are 
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operated  id  aucli  a  matmer  as  to  endanger  the  lives  and  persona  of 
passengers  and  of  crews.  Ail  the  evidence  related  to  a  single 
feature  of  the  operation  and  that  only  will  be  considered. 

The  Rochester  division  of  the  Erie  railroad  extends  from 
Kbohe&ter  to  Coming  and  is  electrified  between  Rochester  and 
Avon,  about  twenty  miles.  On  this  part  of  the  division  there  are 
two  classes  of  passenger  trains.  One  is  operated  locally  and  is 
made  up  of  the  equipment  usually  found  on  electric  railroads. 
There  is  no  complaint  as  to  the  operation  of  these  trains.  The 
other  class  consists  of  trains  made  up  of  what  is  known  as  steam 
equipment,  that  is,  of  cars  such  as  are  ordinarily  operated  on 
steam  railroads.  These  trains  are  in  fact  drawn  by  steam  loco- 
motives as  far  as  Avon  where  the  steam  locomotive  is  dropped  and 
two  electric  cars  built  for  carrying  passragers  are  attadied  and 
used  as  motive  power  between  Avon  and  Rocdiester.  On  these 
trains  no  passengers  are  carried  in  the  motor  cars  and  no  employees 
have  been  permitted  to  ride  in  them  except  the  motorman  in  the 
leading  car.  Frequently  the  next  car  behind  the  motor  cars  is  a 
"  blind  baggage  car,"  that  is,  a  ba^age  ear  with  no  end  doors.  Tt 
seems  probable  also  that  where  ba^age  cars  with  end  doors  are 
used  baggage  or  express  matter  may  be  so  stored  within  the  car  as 
to  prevent  access  to  the  motor  cars.  It  will  tiius  be  seen  that  the 
motorman  is  alone  and  on  some  trains  at  least  it  is  impossible  for 
any  one  to  reach  him  or  to  reach  bis  cab  in  case  of  accident.  It  is 
this  condition  that  brings  about  the  complaint. 

The  controllers  are  equipped  with  what  is  known  as  a  "  dead 
man's  button."  The  particular  device  used  on  these  motors  con- 
sists of  a  button  on  the  controller  handle  upon  which  the  motor- 
man's  hand  must  rest  while  the  train  is  in  motion.  If  the  pressure 
of  his  hand  is  removed  the  current  is  automatically  cut  off  and 
the  air  brake  applied  in  emergency.  This  would  seem  to  present 
a  sufficient  safeguard  but  it  appears  that  it  is  possible  for  the 
motorman  to  remove  the  air  valve  from  the  apparatus  and  so 
render  it  inoperative.  It  does  not  appear  that  these  electrically 
operated  trains  are  insufficiently  manned  but  there  is  an  element 
of  danger  in  the  possible  removal  of  the  air  valves  and  periiaps 
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from  other  causes.  It  ia  DOt  de^ripd  desirable  to  require  that  an 
additional  motorman  or  assistant  ride  in  the  cab.  In  fact,  the 
only  motorman  who  testified  dedared  that  the  presence  of  another 
man  in  Uie  cab  would  be  a  source  of  danger  rather  than  an  insiir- 
ance  of  safety.  Still  the  motorman's  cab  ou^t  to  be  accessible 
to  some  other  member  of  the  train  crew  in  emergency.  It  is. 
therefore, 

Ordered:  (1)  That  the  respondent  arrange  the  dead  man's 
button  valve  on  all  of  its  electric  motor  cars  in  such  manner  that, 
while  said  care  are  drawing  throngb  trains  or  trains  known  as 
steam  equipment  trains  in  revenue  passenger  service  on  main  line 
track  between  Rochester  and  Avon,  swcb  valves  cannot  be  readily 
removed  or  put  in  an  inoperative  condition ;  and  by  seals  or  other- 
wise in  such  manner  that  if  removed  or  disconnected  the  fact  will 
be  indicated  to  inspectors. 

(2)  That  all  trains  drawn  by  electric  motor  cars  while  in 
operation  on  main  line  tracks  in  revenue  passenger  service  be  so 
made  up  that  members  of  train  crew  can  pass  through  any  car  of  a 
train  to  another  including  the  motor  car  or  cars  or,  in  case  it  is 
impracticable  to  arrange  a  train  in  this  manner,  that  a  trainman 
in  addition  to  the  motorman  shall  ride  in  the  motor  car  for  the 
purpose  only  of  stopping  the  train  or  assisting  the  motorman  in 
emergencies  and  only  in  such  pmergencies  shall  he  ow-upy  the  cab 
with  the  motorman. 

(3)  That  respondent  shall  notify  the  CommiBsion  within  t«i 
days  after  the  service  of  this  order  as  to  its  acceptance  thereof. 
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In  the  Matter  of  the  Petition  of  Chauncey  L.  Botler  and 
Geoboe  W,  Qallien,  Jb.  (Copartners),  Under  Chapter  667 
of  the  Laws  of  1915,  for  a  Certificate  of  Public  Convenience 
and  Neceaeity  for  the  Operation  of  a  Stage  Route  by  Auto 
Busses  in  the  City  of  Albany  (It  Being  Proposed  that  the  Route 
Shall  also  be  Operated  to  and  from  West  Albany  Outside  the 
City  Limits) 

Case  Xo.  5547 

(Public  Servica  Commission,  Secood  District,  June  6,  1916) 

I  curier  not  to  be  iiaiieeeM*Til]r  inteifeiod 


Tbe  operation  of  the  line  of  Buto  buses  proposed  was  intended  primarily 
to  serve  the  people  of  Weat  Albuiy,  but  in  order  to  be  Hucceoeful  it  would 
be  necessary  to  take  up  and  discharge  passengers  witbin  s  portion  of  tiie 
city  of  AlbMiy.  Held,  ttkftt  this  application  would  deprive  tlie  United 
Traction  Company,  the  exbting  common  carrier,  of  a  portion  of  the 
traffic  which  it  is  now  enjoying  and  would  tend  to  deprive  the  public 
of  the  service  It  ii  now  getting  on  that  line.    Application  denied. 

By  the  Commission. —  This  application  for  a  certificate  of 
public  convenience  and  necessity  was  filed  with  tbe  Comraisaion  on 
May  10,  1916.  A  hearing  was  held  at  the  office  of  the  CommlsBion 
in  the  city  of  Albany,  N.  Y.,  on  May  22,  1916,  at  which  time  the 
petitioners  appeared  by  William  A.  Glenn  and  John  E.  MacLean 
appeared  on  b^alf  of  the  United  Traction  Company  and  proof 
of  publication  of  notice  of  this  application  and  a  hearing  thereon 
was  duly  filed. 

The  petitioners  have  procured  a  franchise  from  the  city  of 
Albany  authorizing  the  operation  of  a  motor  vehicle  or  bus  line 
from  the  railroad  station  on  Broadway  in  the  city  of  Albany  north 
to  Clinton  avenue,  to  Pearl  street,  to  State  street,  to  Engle  street, 
to  Washington  avenue,  to  Allen  street,  to  Exchange  street  and  the 
district  school  in  West  Albany  in  the  town  of  Colonia  This  fran- 
chise was  granted  on  May  1,  1916,  and  it  provides  that  local  pas- 
sengers shall  not  be  carried  in  either  direction  between  the  railway 
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station  on  Broadway  and  the  intersection  of  Washington  and 
Central  avenues  in  the  city  of  Albany  but  that  the  operation  of 
Buch  bus  line  shall  be  exclusively  restricted  to  persona  traveling 
beyond  the  said  intersection  of  Wa^ington  and  Central  avenues 
within  said  city. 

It  developed  on  the  hearing  that  the  operation  of  the  line  was 
intended  primarily  to  serve  the  people  of  West  Albany  in  the 
town  of  Colonie  but  that  in  order  to  conduct  the  business  profitably, 
it  would  be  necessary  to  pick  up  and  discharge  passengers  along 
the  route  to  be  operated  in  the  city  of  Albany  as  far  east  as  the 
junction  of  Central  avenue  and  Washington  avenua  Upon  the 
route  east  of  the  points  last  mentioned,  the  United  Traction  Com- 
pany is  now  operating  its  cars  and  carrying  passengers,  also  on 
Watervliet  avenue  north  of  Central  avenue.  Under  the  franchise, 
the  bus  line  would  have  the  right  to  compete  for  traffic  on  this  last 
named  street  South  of  Central  avenue  to  Washington  avenue 
and  on  Washington  avenue  east  to  the  junction  of  Washington 
avenue  and  Central  avenue,  there  is  no  existing  transportation 
facilities  excepting  where  Washington  avenue  crosses  Quail  street. 
The  section  of  the  city  between  Central  avenue  and  Washington 
avenue  on  Allen  street  and  in  the  vicinity  of  Washington  avwiue 
and  Allen  street  is  well  populated  but  from  Lawrence  street  one 
block  east  of  Allen  street  to  Ontario  street,  there  is  no  traffic  what- 
ever because  there  is  practically  nothing  but  vacant  land  along 
Washington  avenua  Ontario  street  is  one  block  frwn  Quail  street 
and  from  the  junction  -of  Ontario  street  and  Washington  avenue 
it  is  about  1.000  feet  to  Central  avenue.  Washington  avenue  and 
Central  avenue  converge  easterly  from  Ontario  street  for  a  dis- 
tance of  a  little  less  than  a  mile  where  they  meet  near  Lark  street 
At  Northern  Boulevard,  the  proposed  bus  line  would  be  lees  than 
150  feet  from  the  lines  of  the  traction  company ;  at  Lexington 
avenue,  about  450  feet ;  at  Kobin  street,  about  500  feet ;  and  at 
North  Lake  avenue,  about  700  feet.  The  distance  between  Wash- 
ington avenue  and  Jladison  avenue  is  approximately  1,950  feet 
all  the  way  from  Allen  street  to  L^k  street.  A  considerable 
portion  of  the  territory  south  of  Washington  avenue  between  West 
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Lawrence  street  and  Ontario  street  is  not  built  up  and  Washington 
park  takes  in  a  large  portion  of  the  territory  between  Lark  street 
and  Lake  avenue.  This  entire  district  between  Allen  street  and 
Lark  street  is  bisected  by  Quail  street  through  which  the  belt  line 
ears  of  the  United  Traction  Company  operate.  The  portion  of 
the  city  which  the  proposed  bus  line  would  serve  has  no  transporta- 
tion facility  now  except  that  supplied  by  the  United  Traction 
Company.  It  is  admitted  that  practically  all  the  traffic 
which  the  bus  line  would  obtain  in  the  city  of  Albany,  disregard- 
ing West  Albany  traffic,  would  be  taken  away  from  the  United 
Traction  Company.  The  interested  parties  agree  that  the  bus  line 
could  not  live  if  it  were  restricted  to  West  Albany  traffic  and  to 
the  carrying  of  passengers  to  and  from  the  section  bounded  by 
Xorth  Allen  street,  Lincoln  avenue,  Kent  street,  Ontario  street  and 
Lancaster  street.  Every  passenger  that  it  would  obtain  outside 
of  this  section  would  be  taken  directly  away  from  the  lines  of  the 
United  Traction  Company  beyond  question. 

All  of  the  evidence  shows  that  the  bus  line  would  be  a  con- 
venience but  that  it  is  not  an  actual  necessity  because  people  along 
the  route  which  it  would  traverse  can  reach  the  lines  of  the  United 
Traction  Company  with  some  slight  inconvenience,  and  that  incon- 
venienoe  only  exists  to  a  noticeable  degree  in  the  section  along 
Allen  street  between  Lincoln  avenue  and  Lancaster  street. 

From  the  facts  and  the  evidence  presented  to  the  Commission, 
it  is  apparent  that  pnblic  convenience  and  necessity  do  not  require 
the  granting  of  this  application  because  the  public,  along  the  pro- 
posed route  of  the  bus  line,  ia  now  served  by  the  lines  of  the  United 
Traction  Company  fairly  well.  To  grant  this  application  would  be 
to  deprive  the  existing  carrier,  upon  which  the  public  depends,  of 
the  traffic  which  it  is  now  enjoying,  a  substantial  portion  of  which 
it  would  be  necessary  for  the  competing  carrier  to  obtain  in  order 
to  earn  a  sufficient  revenue  to  pay  its  operating  expenses.  The 
result  of  granting  such  a  certificate  might  be  to  deprive  the  public 
of  the  service  which  it  is  now  getting  on  the  traction  company 
lines  in  this  section  of  the  city  which  would  surely  happen  if  its 
revenue  should  fall  off  to  the  point  where  it  would  be  necessary  to 
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decrease  the  service.  That  this  would  not  meet  with  the  approval  of 
the  public  goes  without  saying,  as  it  expects  service  r^ularly  each 
and  every  day  in  the  year  under  all  conditions.  It  haa  been 
repeatedly  demonstrated  that  the  way  to  secure  better  service  from 
public  utilities  is  not  by  introducing  competitors  into  the  field  as 
sooner  or  later  one  or  the  other  is  forced  out  of  business,  and  the 
public  always  pays  all  the  expense  incident  to  the  experiment. 
Under  all  the  circumstances,  therefore,  it  having  been  determined 
that  the  application  should  he  denied,  it  is 

Ordered,  That  the  application  herein  for  a  certificate  of  con- 
venience and  necessity  be  and  the  same  hereby  is  denied  and  the 
case  closed  upon  the  records  of  the  Commission. 
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In  the  Matter  of  the  Claim  of  Jdlia  Sayebs  for  Compensation 
under  the  Workmen's  Compensation  Law  for  the  Death  of 
EnwAiii)  Sayees,  Sb.,  against  Ogdenshuho  Power  and  Light 
Company,  Bill,  Bell  &  Company,  iiAPLE  City  Mills,  Han- 
nan  Realty  Company,  IIackett  Hardware  Company,  Bab- 
cock  Pump  Company,  City  op  Oodensijuro,  Ogdensburq 
Hub  and  Spoke  Company,  Peoctob  MANd'ACTURiNG  Com- 
pany,   L.    A.    Geeen,    Estate    of    J.    O'Callaghan,    L. 

McGlLLia    FUBNITHEB    CoMPANY,    WiLLIAM    O'NeILL,    J.    E. 

Fell,  Ogdknbburo  Bank,  Employers;  Utilities  Mutual 
Assurance  Company,  Ocean  Accident  and  Guarantee 
Company,  Travelers'  Insurance  Company,  Globe  Indem- 
nity Company,  Casualty  Company  of  America,  Standard 
Accident  Insurance  Company,  Lumber  Mutual  Oabualtt 
Insubanob  Company,  ^tna  Life  Insurance  Company, 
Fidelity  and  Deposit  Company  of  Maryland,  Zcirich 
General  Accident  and  Liability  Insurance  Company, 
Insurance  Carriers 

Claim  No.  17931 

(Decided  December  22,  191E) 

InJitTiea  Tcoefred  by  Bdwud  Sayers,  Sr.,  lesnltiiiK  In  his  deatli,  while  employed 
u  *  inparlstendeiit  of  hcows  by  a  number  of  employers  at  Ogdensbnrg, 

ir.  Y. 

On  August  7,  1914,  Edward  Ssyera,  Sr.,  while  employed  by  a  number 
of  pergong  and  corporationi,  who  are  made  defendants  lierein,  was  engaged 
in  gathering  atone  and  placing  it  on  scows  to  be  conveyed  to  a  placo 
where  piers  were  being  constructed  in  and  about  the  dam  in  the  Obwd- 
gatchie  river;  all  of  bin  empiofera  being  iiiteregted  in  sudi  work.  Th? 
contract  of  employment  was  made  lietween  tlie  deceased  and  Ilia  emptoyerE 
througli  tlie  agents  of  Huch  employers.  These  agents  were  Frank  Chap- 
Dian,  John  Hannan  and  Charles  G.  R.  Beti.  While  so  employed  Sayer^ 
came  in  contact  with  a  2,-'i()0  volt  alternating  electric  current  and  was 
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thrown  by  the  shock  into  tlie  river,  and  was  so  badl;  burned  that  he 
failed  to  recover  from  his  injuries,  tetanus  liaving  set  in,  and  on  August 
16,  1914,  he  died  as  Uie  result  of  hie  injuries.  Uia  average  weekly  wage 
was  the  sum  of  eleven  dollara  and  fifty-four  cents.    An  award  was  made. 

Jeremiah  F.  Connor,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Dennis  B.  Lucey,  Esq.,  Ogdenaburg,  N.  Y.,  for  all  and  each  of 
the  above  mentioned  employers. 

Miller  &  Matterson,  attorneys  for  claimant. 

Robert  H.  Woody,  attorney  for  Ocean  Accident  and  Gnarante*'. 
Company;  also  claiming  to  appear  in  behalf  of  Bill,  Bell  &  Co., 
one  of  the  employers. 

E.  A.  VVilloughby,  attorney  for  Travelers'  Insurance  Company. 

On  December  10,  1915,  this  claim  came  on  for  hearing  before 
the  State  Industrial  Commission  at  its  office  No.  1  ifadison  avenue, 
borough  of  Manhattan,  city  of  New  York.  An  adjournment  was 
had  to  December  22,  191S.  The  administratrix  of  the  Estate  of 
Edward  Sayera,  St.,  had  elected  to  sue  Ogdensburg  Power  and 
Light  Company  for  the  injuries  which  caused  the  death  of  Edward 
Sayers,  said  administratrix  being  under  the  impression  that  the 
Ogdensburg  Power  and  Light  Company  was  a  third  party  in 
respect  of  Edward  Sayers,  Sr,,  and  his  employer.  At  the  hearing 
of  December  22,  1915,  it  appearing  that  Ogdensbui^  Power  and 
Light  Company  was  one  of  the  joint  employers  of  Edward  Savers, 
Sr,,  the  claimant  in  this  case  a.'^ked  permiission  to  withdraw  her 
said  election  to  sue,  and  the  Commission  thereupon  pennitted  such 
withdrawal  and  proceeded  to  entertain  the  claim  for  compensation, 
and  the  alleged  cause  of  action  waa  duly  assigned. 

By  the  Commission, —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
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sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows: 

On  August  7,  1914,  the  day  when  Kdward  Savers,  Sr.,  received 
the  injuries  which  resulted  in  his  death,  he  resided  at  44  Congress 
street,  Ogdensburg,  N.  Y.  He  was  employed  as  a  laborer  for  the 
purpose  of  gathering  up  stones  and  placing  tliem  on  scows  to  be 
conveyed  to  the  place  where  some  piers  were  in  process  of  con- 
struction in  and  around  the  dama  located  in  the  Oswetratchie  river 
at  Ogdensburg,  TJ.  Y.  He  was  employed  to  do  this  work  by  the 
following  mentioned  persons  and  individuals  jointly:  Ogdensburg 
Power  and  Light  Company,  Bill,  Bell  &  Co.,  Maple  City  "Mills, 
Ogdensburg  Roller  Mills,  Hannan  Realty  Company,  IlHoltett 
Hardware  Company,  Babcock  Pump  Company.  City  of  Ogdens- 
burg, Ogdensburg  Hub  and  Spoke  Company,  Proctor  Manufactur- 
ing Company,  L.  A.  Green,  Estate  of  J.  O'Callaghan,  L.  McOillis 
Furniture  Company,  William  O'Neill,  J.  E.  Fell  and  Ogdemsbnrg 
Bank.  The  contract  of  einployraent  was  made  between  Edward 
Sayers,  Sr.,  and  his  employers  through  the  foUcwing  persons  pct- 
ing  as  agents  of  the  said  employers,  to  wit:  Frank  Chapman,  John 
Hannan  and  Charles  0.  R,  Bell.  The  authority  of  these  three 
men  to  make  the  said  contract  of  wnployment  on  bdialf  of  said 
employers  arose  as  follows : 

In  1835  a  dam  had  been  constructed  in  the  Oswegatcbic  river 
by  a  syndicate  which  owned  the  surrounding  land  and  a  canal 
was  constructed  lirough  the  surrounding  lowland,  and  lots  on  each 
side  of  the  canal  were  sold,  giving  rights  to  the  purchasers  of  the 
lots  to  draw  water  and  binding  each  pnrcJiaser  in  his  deed  of 
purchase  to  repair  the  dam  in  front  of  his  pranisea.  As  time 
went  on  the  population  changed  and  the  ownership  of  land  changed 
and  the  obligations  to  repair  was  not  observed,  and  the  canal 
became  clogged  by  rotten  lumber,  and  by  reason  of  its  bad  ctmdi 
tion  gemerally.  Mills  had  been  constructed  along  the  river  and 
along  the  canal,  and  in  1870  conditions  having  become  so  unsatis- 
factory to  the  mill  owners,  they  joined  in  a  friendly  suit  in  equity 
for  the  purpose  of  having  it  decreed  by  a  court  of  competent  juris- 
diction that  the  obligations  of  the  land  owners  to  repair  the  variou? 
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runa  of  water  and  the  dama  and  cauals  b©  duly  discharged  by 
the  respective  obligees.  On  the  2d  day  o£  April,  1872,  at  a  Special 
Term  of  the  Supreme  Court  of  the  State  of  New  York  held 
within  and  for  the  fourth  judicial  district  thereof  at  the  Chambers 
of  Hon.  A.  B.  James,  in  the  eity  of  Ogdensburg,  St  LawrMioe 
county,  N.  Y.,  a  decree  was  duly  entered  to  the  following 
effect: 

The  decree  finds  as  facts  the  various  ownerships  of  land  in 
certain  property  known  aa  the  Water  Power  property  in  the  city 
of  Ogdensburg,  St.  I^awronee  county,  N,  Y,;  that  the  water 
belonging  to  the  said  property  was  divided  into  runs  which  were 
classified  and  distributed  among  the  various  owners  of  the  land; 
that  certain  obstructions  were  depriving  the  various  owners  of  the 
"  free  and  full  use  and  enjoyment  of  their  said  water  rights  "; 
the  standard  quantity  of  a  run  was  duly  fixed;  the  methods  of 
handling  the  water  were  duly  set  out  so  that  full  and  free  use  and 
enjoyment  may  be  had  by  all  the  owners,  e.  g.,  orders  for  the 
stopping  of  leakage,  removal  of  refuse  matter  from  gates,  pre- 
vention of  floating  of  ]<^  in  the  canals,  prevaition  of  the  lodge- 
ment of  logs  in  the  canals,  the  deepening  of  certain  raceways,  the 
establishment  of  water  gauges,  the  apportionmeoit  and  use  of 
surplus  water,  the  restraining  of  the  use  of  water  beyond  specified 
amounts,  the  restricting  of  hours  for  the  use  of  the  water,  the 
apportioning  of  the  use  of  all  water,  and  the  prevention  of  the 
abuse  of  the  respective  rights  of  the  mill  owners. 

The  court  then  made  certain  conclusions  of  law,  to  wit:  That 
the  owners  have  the  common  right  to  have  the  undivided  portions 
of  water  power  property  devoted  to  the  expense  of  maintenance  of 
the  water  power;  that  the  owners  have  the  joint  rights  to  the  use 
of  streets  and  rights  of  way  over  certain  embankments;  that  the 
owners  have  the  rights  to  enter  each  other's  property  to  discover 
iibuaee ;  that  the  owners  have  the  right  to  make  repairs  on  other's 
[iroperty  when  not  made  by  the  owner  thereof;  that  the  owners 
have  the  i-ight  to  draw  off  water  from  the  dam  or  ponds  if  neces- 
•:ary  to  make  repairs  to  flumes  or  gates;  that  the  owners  have 
certain  exemptions  from  damages  under  certain  circimistnnces : 
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that  the  owiiers  have  the  right  to  have  the  basins,  jwiids  and  canala 
kept  open.  And  the  court  thereupon  deci-eed  the  following  obliga- 
tions against  the  owners,  to  wit:  To  faithfully  obey  the  decree; 
to  us©  no  more  water  than  each  is  entitled  to  and  to  prevent  waste ; 
to  use  most  approved  water  wheels ;  to  keep  wheel  pits  clear  and 
to  bridge  streets  on  their  respective  premises;  to  put  nothing  in 
the  canals  that  would  obstruct  the  flow  of  water ;  to  keep  in  repair 
walls  of  canals  or  ponds  on  their  premises ;  to  pay  for  all  repairs 
made  on  their  premisee,  made  by  others  on  their  premises,  after 
their  neglect  to  do  bo. 

The  decree  then  set  forth  and  decreed  the  rights  of  the  various 
lota  to  draw  water  and  the  amount  thereof.  The  decree  then 
declared  certain  obligations  as  resting  particularly  upon  certain 
lot  owners  by  reason  of  certain  clauses  in  the  deeds  through  which 
the  title  of  the  then  owner  was  derived.  The  decree  then 
declared  the  following  reetrictions,  to  wit:  from  use  for  distillery 
purposes;  from  use  as  a  toll  or  custom  grist  mill;  from  sawmill 
purposes;  from  use  for  custom  carding  machines  or  customs 
clothier's  work;  and  further  decreed  special  restrictions  as  to  cer- 
tain parcels. 

The  court  then  declared  that  to  carry  into  effect  the  said  decree 
and  to  secure  the  best  use  of  the  property  under  the  decree,  a 
referee  should  be  appointed  by  the  court  for  that  purpose;  the 
referee's  compensation  and  expenses  were  allotted  on  said  water 
power  property  to  be  paid  by  the  respective  owners  in  proportion 
of  the  sizes  of  the  water  runs  respectively  enjoyed,  and  that  if 
they  refused  to  pay  the  same,  it  shall  become  a  lien  upon  the 
property  of  the  refusing  owner  and  may  he  enforced  by  sale  of 
the  land  under  direction  of  the  court 

The  court  then  entered  judgment  on  liieee  findings  of  fact  and 
conclusions  of  law.  The  judgment  fixed  the  ownership  of  the 
land,  the  water  privileges,  the  common  and  special  privileges, 
and  the  obligations  as  shown  in  the  findings  of  fact  and  con- 
clusions of  law,  and  the  various  restrictions  were  declared  and 
■idjudged  to  exist. 

The  court  then  ordered  to  carry  into  effect  the  following  things : 
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Stoppage  of  leakage  of  water ;  removal  of  piers  and  booms  so  ns 
to  allow  a  free  passage  of  water;  regulation  of  floating  of  logs 
in  canals  and  headgates;  removal  of  matter  from  ponds  antl 
canals,  excavation  of  certain  raceways;  establishment  of  gauges; 
the  r^ilation  of  the  use  of  surplus  water ;  use  of  water  by  various 
lots;  the  apportionment  of  water  between  different  runs. 

The  court  then  appointed  a  referee  to  carry  the  said  judgmeut 
into  effect  and  enforce  the  observance  of  the  judgment  by  the 
various  lot  owners.  The  compensation  of  the  referee  was  fixcl 
and  he  was  authorized  to  incur  expenses  such  as  may  be  necessary 
to  accomplish  the  direction  of  the  court;  the  referee  was  directed 
to  submit  his  accounts  to  tiie  court  for  allowance,  and  ordered  that 
his  expenaea  and  salary  be  paid  by  the  owners  according  to  their 
respective  number  of  runs  of  water  that  they  are  entitled  to ;  and 
further  directed  that  if  any  one  default  in  payment  of  the  asaess- 
ment  made  against  him,  his  property  shall  be  sold  in  satisfaction 
of  the  charge. 

The  said  judgment  was  later  amended  by  the  appointment  cf 
three  referees  without  salary,  to  carry  into  effect  the  jadgment, 
and  they  were  authorized  by  the  said  amended  judgment  to  hire 
help  and  to  apportion  the  cost  as  per  the  original  judgment. 

At  the  time  of  the  accident  the  three  referees  were  Frank 
Chapman,  John  Hannan  and  Charles  G.  R.  Bell  above  mentioned. 

In  1911  the  three  referees  appointed  a  superintendent  and  he 
was  authorized  to  hire  laborers  and  to  repair  the  canals  in  pnr- 
euanoe  of  said  judgment.  He  rendered  his  accounts  to  the  referees 
who  apportioned  the  charges  among  the  various  mill  owners  and 
collected  the  same  from  the  various  mill  owners  after  their 
Hccounts  had  been  approved  by  the  court. 

The  said  referees  were  duly  appointed  agents  of  all  the  said 
owners  jointly  for  the  purpose  of  repairing  the  said  dams  and 
canals  and  for  the  purpose  of  securing  laborers  to  perform  the 
said  work  in  detail,  and  said  Edward  Sayers,  Sr.,  was  a  duly 
authorized  agent  and  employee  of  the  said  mill  owners  jointly; 
and  they  were  under  an  obligation  to  pay  his  wages  jointly  in  the 
proportion  that  the  number  of  runs  enjoyed  by  them  respectively 
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shall  bear  to  the  whole  otunber  of  runs  enjoyed  by  all  of  them  iu 
the  aggr^te. 

On  said  date,  to  wit:  Axiguat  7,  1914^  while  Edward  Sayers, 
Sr.,  waa  working  for  his  employers  and  was  working  on  a  9C0w 
just  above  the  dam  acroea  the  Oswegatchie  river  at  Ogdensburg, 
X.  Y.,  he  came  in  contact  with  a  2,800  volt  altematJDg  electric 
current  and  was  thrown  into  the  river,  and  was  bo  badly  burned 
about  the  arms,  hand,  head  and  breast  that  he  failed  to  recover 
from  the  said  bums  and  tetanus  set  in  and  be  died  b;  reason 
thereof  on  August  16,  1914.  On  the  scow  there  was  a  boom  der- 
rick held  in  place  by  iron  guys.  The  mast  of  the  derrick  came  in 
contact  with  some  overhead  wires  belonging  to  the  Ogdensburg 
Power  and  Light  Company,  a  corporation  engaged  in  the  business 
of  selling  power  and  light.  At  the  time  of  the  accident  Edward 
Sayers,  Sr.,  was  leaning  against  one  of  these  guys  and  the  eleo- 
ti-icity  came  down  the  iron  guy  and  was  thereby  ctNnmunicated 
to  Edward  Sayers,  Sr,,  causing  the  injuries  above  described. 

The  average  weekly  wage  of  Edward  Sayers,  Sr.,  was  the  sum 
of  eleven  dollars  and  thirty-four  cents;  that  thirty  per  cent  of 
the  average  weekly  wage  is  the  flum  of  three  dollars  and  forty- 
six  oeots. 

That  Edward  Sayers,  Sr.,  left  him  surviving  his  widow,  Julia 
Sayers,  the  claimant  herein,  and  no  child  or  children  under  the 
age  of  fifteen  years;  that  Julia  Sayers  is  of  the  age  of  thirty-six 
years. 

That  the  present  value  of  the  payment  of  three  dollars  and 
forty-six  cents  weekly  to  Julia  Sayers,  aged  thirty-six  years, 
during  widowhood,  after  giving  due  consideration  to  life  con- 
tingencies including  the  possibility  of  remarriage,  is  the  sum  of 
$3,068.35  83  of  December  22,  1915 ;  and  that  it  is  in  the  interest 
of  justice  that  the  award  hereinafter  to  be  made  be  commuted 
to  one  lump  sum  payment. 

That  the  said  employers  were  insured  for  the  payment  of  com- 
pensation under  the  Workmen's  Compensation  Law  in  the  follow- 
ing insurance  companies,  respectively ;  and  that  the  said  employers 
enjoyed  the  following  number  of  runs  of  water  respectivdy: 
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Ogdensburg   Power   and   Light 

Co 2(» 

Bill,  Bell  and  Company ...  i'lV^ 

Maple  Citj'  Mills 15 

Ogdensburg  Keller  Mills 151^ 

HKnnan  Realty  Companj 31 

Haekett  Hardware  Company,,  3 

Baboock  Pump  Company 1 

City  of  OgdcnsbuTg 22 

Ogdensburg    Hub    and    ^poke 

Company 1 

Procter    Manufacturing    Com- 
pany   * 

L.  A.Green 2 

Estate  of  J.  O'Callaghan 6 

L.    McQillig     Furniture    Com- 
pany    1 

William  O'Neill 5 

J.  E.  Fell 7 

Ogdeusburg  Bank  1 


Utilities  Mutual  Asdufance  Company. 

Ocean  Accident  and  Guarantee  Com- 
pany. 

Travelers'  Insurance  Company. 

Qlobe  Indemnity  Company. 

Casualty  Company  of  America. 

Standard  Accident  Insuranee  Com- 
pany. 

Trayelers*  Insurance  Company. 

Travelers'  Insurance  Company. 

Travelers'  Insurance  Company. 

Lumber   Mutual    Casualty   Insurance 

Company. 
.'Etna  Life  luBurance  Company. 
Casualty  Company  of  America. 

Casualty  Company  of  America. 
^.^tna  Life  Insurance  Company. 
Fidelity    and    Deposit    Company    of 

Maryland. 
Zurich  General  Accident  and  Liability 

Insurance  Company. 


That  tlie  present  value  above  mentioned  of  the  weekly  payment 
of  $3.46  to  the  said  widow  during  widowhood,  to  wit:  the  Buin 
of  $3,068.33  divided  by  163,  the  number  of  runs  of  water  above 
mentioned,  equals  the  sum  of  $18,824  per  run. 

Award  of  compensation  ia  hereby  made  to  Julia  Sayers,  widow 
of  Edward  Sayers,  Sr.,  deceased  employee,  at  the  rate  of  $3.46 
weekly  during  widowhood,  with  two  years'  compensation  in  <Mie 
sum  upon  remarriage,  bfpinning  the  7th  day  of  August,  1914; 
and  this  award  is  hereby  commuted  to  the  present  value  of 
$3,068.33,  same  being  in  the  interest  of  justice;  and  this  award 
shall  be  paid  by  the  following  mentioned  employers  and  their 
respective  insurance  carriers  in  the  following  amounts  set  opposite 
their  respective  names,  which  said  amounts  are  arrived  at  by 
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multiplying  the  number  of  mns  of  water  enjoyed  by  the  respec- 
tive owners  by  the  sum  of  $18,824  which  is  the  expense  of  this 
award  chai^;eable  against  one  run  ol  water,  to  wit: 


OgdenBbiirg   Power   and   Light 
Company 20 


iHUnukoa  Canier 


Utilities    Mutual    Assurance 

Company $376  48 

Bill,  Beil  and  Company 29^       Ocean  Accidoit  and  Quaran- 

tee  Company $52  30 

llaple  City  Hills 15  Travelers'  Insurance  Com- 
pany           282  36 

Ogdensburg  Boiler  UJIU 15^      Globe  Indemnity  Company. .     291  TT 

~  -      .       -  Casualty  Company  of  Amer- 


Haunan  Realty  Company 

.  Haekett  Hardware  Company 

Babcock  Pntnp  Company . , . . . 

City  of  Ogdensburg 


Ogdensburg    Hub    and    Spoke 
Company 


G83  64 
Standard  Accident  Insurance 

Company 66  *7 

Travelers'     Insurance     Com- 
pany         18  82 

Travelers'    InsuraM»    Com- 
pany       414  12 

Travelers'    Insurance    Com- 


Proctor    Hannfacturing    Com- 
pany   


U  A.  Qreen 2 

Estate  of  J.  O'Catlaghan 5 


L.    McQillis    Furniture    Com- 
pany . 


Lumber  Uutual  Casualty  In- 
surance Company 76  29 

iGtna  Life  Insurance  Com- 
pany         87  64 

Casualty  Company  of  Amer- 
ica      M  12 

Casualty  Company  of  Amer- 


J.  B.  Fell 

....       7 

Fidelity   and   Deposit    Com- 

pany  of  Maryland 

131   ? 

Ogdensburg  Bank 

....       1 

Zurich  General  Accident  and 
Liability    Insurance   Com- 

18  82 

Statc  Dkpt.  Hepi. —  Vol.  8 
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In  the  Matter  of  tlie  Claim  of  Eva  Habhibon  and  Four  Minor 
Children,  for  Compensation  Under  the  Workmai's  Compensa- 
tion Law,  for  the  Death  of  William  HAnsisON,  against  Ameri- 
can Coopebaoe  Company,  Inc.,  Employer;  Zubich  Genbbal 
Accident  and  Liability  iNauBAircB  Company,  Ltd.,  Insur- 
ance Carrier 

Claim  No.  57891 

(Decided  Hkrch  14,  1910  } 

Injnties  recelTed  by  Williun  Haniraii,  lesnlting  In  hia  death,  while  emplOTed 
u  a  laboier  hy  the  American  CooperaEe  Company,  Inc.,  doins  btuineu 
in  the  boiough  of  BrooUTn,  dty  of  New  Yoik. 

On  August  28,  I91S,  Willism  HarriHon,  while  employed  as  &  laborer 
by  Uie  American  Cooperage  Company,  Inc.,  a.  eorporstion  engaged  in  the 
cooperage  business  in  Brooklyn,  N.  ¥.,  attempted  to  lift  a  heavy  barrel 
and  tbe  strain  produced  a  strangulated  hernia.  HarriHiin  was  twice 
operated  on  at  the  hospital,  but  died  aa  a  result  of  his  injuries.  Hie 
a.rerage  weekly  wage  was  the  sum  of  eight  dollars  and  sixty-flve  cents. 
An  award  was  made. 

Robert  W.  Bonynge,  Chief  CounBel  to  State  Industrial  Commia- 
sion. 

Alfred  W.   Andrews,   attomeiy  for  emjdoyer  and  insoranoe 


By  thb  Commibbios. — All  the  eridenoe  submitted  before  the 
Commiesion  having  been  heard  and  duly  consid^vd,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
followB: 

On  August  28,  1915,  the  day  when  William  Harrison  received 
the  injuries  which  resulted  in  his  death,  he  resided  at  278  Powers 
street,  borough  of  Brooklyn,  city  of  New  York,  and  was  employed 
as  a  laborer  by  American  Cooperage  Company,  Inc.,  a  corporation 
engaged  in  tbe  cooperage  business,  with  a  plant  and  place  of  busi- 
ness at  223  Ruasell  street,  Brooklyn,  N.  Y. 
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On  said  date  William  Harrison  was  working  for  his  employer 
at  hia  employer's  plant  and  attempted  to  lift  a  heavy  barrel  weigh- 
ing about  ninety  pounds  while  sweeping  up  a  portion  of  the  prem- 
ises and  he  immediately  felt  a  severe  abdominal  pain.  For  some 
time  prior  to  the  accident  William  Harrison  had  a  hernia,  or  tbe 
beginning  of  a  hernia,  and  through  the  strain  of  lifting  the  barrel 
the  hernia  became  strangulated  in  the  inguinal  canal.  William 
Harrison  went  home  and  an  ambulance  was  called  and  he  was 
taken  to  the  hospital  the  same  day,  and  neither  the  claimant  nor  the 
ambulance  surgeon  attempted  to  reduce  the  hernia  by  manipula- 
tion, causing  an  additional  trauma  to  Uie  strangulated  gut  which 
perforated  at  the  seat  of  least  resistance.  Harrison  was  operated 
upon  at  the  hospital  but  the  operation  was  unsuccessful  and  a 
second  operation  was  later  performed  but  Harrison  did  not  rally 
on  account  of  his  resisting  power  having  been  greatly  reduced  by 
his  injuries  and  by  the  operations,  and  he  died  as  a  result  of  his 
injuries,  on  September  11,  1915. 

The  average  weekly  wage  of  William  Harrison  was  the  sum  of 
eight  dollars  and  sixty-five  cents. 

William  Harrison  left  him  surviving  his  widow,  Eva  Harrison, 
aged  forty  years;  his  daughter,  Eva  Harrison,  aged  thirteen  years; 
his  dau^ter,  Josephine  Harrison,  aged  eleven  years ;  his  son,  John 
Harrison,  aged  seven  years;  and  his  son,  Charles  Harrison,  aged 
four  years ;  the  claimants  herein,  and  no  other  child  or  children 
under  the  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  American 
Cooperage  C<mipany,  Inc.,  employer,  and  Zurich  General  Accident 
and  Liability  Insurance  Company,  insurance  carrier,  to  the  widow 
and  (diildren  of  William  Harrison,  deceased  employee,  as  follows : 
To  Eva  Harrison,  widow,  aged  forty  years,  at  the  rate  of  two  dol- 
lars and  sixty  cents  weekly  during  widowhood,  with  two  years'  com- 
pensation in  one  sum  upon  remarriage;  and  to  Eva  Harrison, 
daughter,  aged  thirteen  years ;  and  to  Josephine  Harrison, 
daughter,  aged  eleven  years;  and  to  John  Harrison,  son,  aged 
seven  years ;  and  to  Charles  Harrison,  son,  aged  four  years,  at  the 
mte  of  seventy-nine- and  one-fourth  cents  weekly  until  they  shall 
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respectively  arrive  at  the  age  of  eighteen  years,  and  if  the  paymMit 
to  any  of  the  said  diildren  shall  for  any  reason  cease,  thwi  the  pay- 
ment to  the  remaining  children  shall  be  increased  until  sadi 
remaining  children  shall  each  receive  a  weekly  sum  equal  to  10  per 
cent  of  the  average  weekly  wage  above  mentioned ;  and  to  Mrs. 
Eva  Harrison  in  the  sum  of  $100  on  account  of  the  money 
expended  by  her  in  the  matter  of  the  funeral  and  burial  of  Williuu 
Harrison,  deceased. 


In  the  Matter  of  the  Claim  of  Clinton  D.  Fowxbb,  for  OompMi- 
sation  Under  the  Workmen's  Compensation  Law,  against 
Bjsedokfh  Bottlino  Compaky,  Employer ;  Zubioh  Gbnskal 
Accident  and  Liability  Insdrancb  Compant,  Ltd.,  Insur- 
ance Carrier 

Claim  No.  67891 

(Decided  March  14,  IQIS.) 

InjDriei  received  by  Clinton  D.  Fowler  while  employed  u  ■  bottlet  by  Eiie- 
doiph  Bottling  Company. 

On  November  6,  1S14,  while  Clinton  D.  Fowler  was  employed  as  a 
bottler  by  the  Risedorpb  Bottling  Company,  a  corporation  msnufac- 
turing  mineral  water  at  Kinderbook,  N.  Y.,  he  was  assisting  in  lifting 
a  barrel  weighing  about  two  hundred  pounds  wiua  he  was  stricken  with 
apoplexy  because  of  the  strain  occasioned  by  sadi  lifting.  Hub  strcdn 
produced  a  motor  parslyait  of  hia  left  side  and  effected  him  mentally. 
His  average  weekly  wage  was  Uie  sum  of  twelve  dollars  and  sixty  cents. 
An  award  was  made. 

Robert  W.  Bonjnge,  Chief  Counsel  to  State  Industrial  Commia- 
aion. 

Valentine  Ahem,  attorney  for  employer  and  insurance  carrier. 

By  the  CoMMisaiON.^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Cammis- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  November  6, 1914,  the  day  when  Clinton  D.  Fowler  received 
his  injuries  he  resided  at  Einderhook,  N.  Y,,  and  was  employed 
as  a  bottler  by  Bisedorph  Bottling  Company,  a  cca|K>ration  engaged 


Pdr,yGOOgIe 


L*.  Flkdb  v.  Wood 


state   Industrial   CommiMion 


in  the  manafftctiiTe  of  mineral  waters,  with  a  plant  and  place  of 
basineas  at  Einderhook,  N.  Y. 

On  said  date  while  Clinton  D.  Fowler  was  working  for  his 
employer  at  his  employer's  plant,  and  was  assisting  another 
employee  in  lifting  a  barrel  weiring  abont  200  pounds,  for  the 
purpose  of  tiering  for  storage  in  the  cooler,  he  was  seized  with  a 
stroke  of  apoplexy  by  reason  of  the  strain  occasioned  by  the  lifting 
of  the  heavy  barrel.  By  reason  <d  this  apoplexy,  that  portion  of  the 
brain  in  which  the  apoplexy  was  seated  became  degenerated,  and 
while  Fowler  gradually  recovered  from  the  motor  paralysis  of  the 
left  side  which  immediately  followed  the  apoplexy,  there  remained 
a  deterioration  of  his  mental  facnltieti  doe  to  the  above  mentioned 
degeneration,  by  reason  of  which  apoplexy  and  degenerati<m 
Fowler  was  disabled  from  working  from  the  date  of  the  accidfflit 
to  the  date  hereof,  and  is  still  disabled. 

The  average  weekly  wage  of  Clinton  D.  Fowler  was  the  sum  of 
twelve  dollars  and  sixty-nine  cents. 

Award  of  compensation  is  hereby  made  against  Bisedorph 
fiottling  Company,  employer,  and  Znric^  G^eral  Accident  and 
Liability  Insurance  Company,  Ltd.,  insurance  carrier,  to  Clinton 
D.  Fowler,  injured  employee,  at  the  rate  of  eight  dollars  and  forty- 
six  cents  weekly,  for  a  period  of  fifty-one  weeks,  from  November 
20, 1914,  to  November  18, 1916,  and  this  claim  is  hereby  oontinned 
for  further  hearing. 


In  the  Matter  of  the  Claim  of  Habbibttb  LaFledb,  Widow,  for 
Compensation  Under  the  Workmen's  Compensation  Law,  for  the 
Death  of  Hkmbt  LaFlbub,  against  Q.  M.  Woon,  Jr., 
Employer;  Globe  iNDEumrY  Compaht,  Insurance  Carrier 

Claim  No.  13147 

(Decided  HAFcb  U,  1016) 

InJnriM  FMsivad  b?  Huur  LaFleni,  lestdting  In  hla  death,  while  employed 
u  a  labonr  by  O.  M.  Wood,  Jr.,  at  WoodvUle,  N.  Y. 

On  June  IS,  1015,  while  Henry  LaFlenr   wu  onployed  as  a  laborer  bjr 
G.  H.  Wood,  Jr.,  who  is  engaged  in  the  buiinesa  of  constructing  concrete 
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ailoB.  LaFleur  was  aiding  in  the  building  of  Biieli  an  improvement  on 
the  farm  of  one  MacliulJ  at  Woodvillp,  N.  Y.,  wlicn  an  excavation  of  about 
Bsven  feet  caved  in  on  Iiijn  brealtiiig  two  ribs  and  producing  a  pleurisy 
of  both  Hides,  reeulting  in  hia  death.  Hia  average  weekly  wage  was  the 
Bum  of  sixteen  doll&ra  and  fiftet'n  cents.     An  award  was  made. 

Robert  W.  Bonynge,  Chief  Oouusel  to  State  Industrial  Commis- 


TLomas  Burns,  attorney  for  claimant 

Edward  Schoeneck,  attorney  for  employeir  and  inaurance  carrier. 

Bt  the  Commission. — Al]  the  evidence  Bubmitted  before  the 
Commisflion  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
foUovre ; 

On  June  19,  1915,  the  day  when  Henry  LaFleur  received  the 
injuries  which  resulted  in  his  death,  he  resided  at  Woodville,  N.  Y., 
and  was  employed  as  a  laborer  by  G.  M.  Wood,  Jr.,  who  resided  at 
Woodville,  N.  T,,  and  was  in  the  business  of  constructing  concrete 
silos. 

On  said  date  Henry  LaFleur  was  working  for  his  employer  on 
the  farm  of  H.  E.  Machold  at  Woodville,  N.  T.,  where  his 
employer  had  a  contract  for  the  erection  of  a  silo,  an  excavation 
of  some  seven  feet  had  been  made  and  In  the  center  thereof  had 
been  placed  a  mast  to  be  used  in  erecting  the  silo.  While  he  was 
working  at  this  place,  the  side  of  tlie  excavation  caved  in  and  he 
was  thrown  against  the  mast,  receiving  thereby  severe  contusions 
of  the  right  side  of  the  chest  and  a  fracture  of  two  ribs  and  he 
developed  therefrom  pleurisy  of  both  sides  with  some  effusion, 
though  Henry  LaFleur  did  not  cease  working  until  the  9th  day 
of  July  following  the  accident,  at  which  time  he  became  unable  to 
work  further.  The  results  of  the  inflammation  from  the  inflamed 
pleura  caused  his  death  on  July  16,  I9ir>. 

The  average  weekly  wage  of  Henry  LaFleur  was  the  sum  of 
sixteen  dollars  and  fifteen  cents. 

Henry  LaFleur  left  him  surviving  hia  widow,  Harriette  La- 
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Fleur,   aged   fifty  yeara,  the  claimant  hereio,   and  no  child  ot 
children  under  the  a^  of  eighteen  years. 

Award  of  compemsation  is  hereby  made  againgt  G.  M.  Wood,  Jr., 
employer,  and  Globe  Indemnity  C<»npany,  inanmnce  carrier,  at 
tbe  rate  of  four  dollars  and  eig^ty-fiye  omts  weekly  during  widow- 
hood, with  two  years'  oompensaticHi  in  one  stun  upon  remarriage ; 
and  to  Sarah  M.  Leeter  in  the  mm  of  seventy  dollars  on  account  of 
Uie  money  expended  by  her  in  the  matter  of  the  funeral  and  burial 
of  HMiry  LaFleor,  deceased. 


In  the  Matter  of  the  Claim  of  Flokbnob  A.  McCabb,  Widow  and 
Another,  for  CompenBation  Under  the  Workmen's  Compensation 
Law,  for  the  Death  of  Valorous  C.  MoCabb  against  Thb 
Bbookltn  Heights  Railboah  Company,  Einployer  and  Self- 
Insurev 

Claim  No.  741 

(Decided  March  IS,  1910  > 

lujniiea  receiTCd  I17  Valoioni  C.  HcCabe,  leanlting  la  liii  dutb,  while 
employed  b>  b  car  condnctot  by  the  Brooklyn  Helghta  Rtllioad  Company, 
On  Jumuy  16,  1918,  while  Valorous  C.  McCabe  waa  employed  as  a  car 
conductor  by  the  Brooklyn  Heights  Railroad  Company,  he  alighted  in 
front  of  the  compsny'B  depot,  from  one  oar  and  aeudently  stopped  in  front 
of  a  passing  car  which  struck  him  producing  a  fracture  o(  the  skull  from 
which  Injury  ha  died  the  next  day.  Hie  average  weekly  wage  was  the 
sum  of  sixteen  dollars  and  fifteen  ceoti.    An  awai'd  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Commis- 
sion. 

George  D,   Yeomans,   attorney  for  employer  and  insurance 
carrier. 

Mr.  O'Calla^an,  attorney  for  claimants. 

By  thb  Commission. — All  the  evidence  submitted  before  the 
CommiBsion  baring  been  heard  and  duly  considered,  the  Commis- 


Pdr,yGOOgIe 


408  State  Depaktuemt  Repohts 

suite  Industrial  Commiauon 

sion  makes  its  coiidusJoim  of  fact,  ruling  of  law,  and  award,  as 
follows : 

Ou  January  IS,  1916,  the  day  when  Valorous  C.  McCabe 
received  the  injuries  which  resulted  in  his  death,  he  resided  at 
1243  Flatbusfa  avenne,  borough  of  Brooklyn,  city  of  New  York, 
and  was  employed  as  a  car  conductor  by  the  Brooklyn  Heighto  Rail- 
road Company,  a  domestic  corporation  engaged  in  the  operaticai  of 
a  street  railway  in  the  borough  of  Brooklyn,  city  of  New  York. 
On  Flatbush  avenue  in  aaid  borough,  tlie  railroad  company  has  a 
depot  for  cars  into  which  nm  the  tracks  from  iJie  main  line  track 
on  tfie  street  There  iB  no  pavement  in  front  of  the  depot  and  the 
c<«npany  paved  between  its  tracks  running  out  of  the  depot  with 
Belgian  blocks  making  a  flat  street  surface  directly  into  the  depot. 
Employees  take  their  cars  out  of  the  depot  in  tiie  early  morning 
and  the  shifts  later  in  the  day  are  made  in  the  street  in  front  of 
the  depot,  i.  e.,  one  crew  will  relieve  another  on  the  main  lino  track. 
The  men  stand  around  in  front  of  the  depot  awaiting  their  assign- 
ments and  occupy  any  part  of  the  space  they  desire  fliere  between 
the  main  line  tracks  and  the  depot. 

On  said  date  while  Valorous  C.  McCabe  had  been  relieved  at  tiie 
depot  after  working  from  7.01  to  10.17  a.  m.,  he  went  to  his  lunch 
and  returned  on  one  of  the  company's  cars  and  arrived  at  the 
depot  at  1.15  p.  m.  He  alighted  from  the  car  in  order  to  go  to  the 
starter  to  report  his  return.  He  was  to  enter  his  next  assignment  at 
12.32  p.  M.,  and  tlie  rules  of  the  company  required  him  to  report 
at  least  five  minutes  before  that  hour.  He  alighted  from  said  car 
and  accidentally  stepped  in  front  of  a  passing  car  which  had 
escaped  his  notice  and  was  struck  tJiereby,  receiving  a  fracture  of  . 
the  skull.  He  was  removed  to  the  Kings  County  Hospital  where 
he  died  the  next  day.  If  the  men  report  to  the  depot  more  than 
five  minutes  before  their  time  to  take  out  the  next  car,  they  are 
permitted  by  the  company  to  wait  for  their  assignments  (m  the 
street  in  front  of  the  depot. 

3.  The  average  weekly  wage  of  Valorous  C  McCabe  waa  the 
gum  of  sixteen  dollars  and  fifteen  cents. 

Valorous  C.  McCabe  left  him  surviving  hia  widow,  Florence  A. 
McCabe,  aged  thirty-six  years,  and  his  son.  Valorous  O.  McCabe, 
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Jr.,  aged  six  years,  the  daimants  herein,  and  no  other  diUd  or 
children  under  the  age  of  eif^teen  yearg. 

Award  of  compensation  is  hereby  made  against  the  Brooklyp 
Heights  Railroad  Company,  employer,  to  the  widow  and  minor 
child  of  Valorous  C.  McCabe  as  follows :  To  Florence  A.  McCabe, 
widow,  aged  thirty-six  years,  at  the  rate  of  four  dollars  and  eighty- 
five  cents  weekly  during  widowhood,  with  two  years'  compensation 
in  one  sum  upon  remarriage,  and  to  Valorous  C.  McCabe,  Jr.,  son, 
aged  six  years,  at  the  rate  of  one  di^ar  and  sixty-two  cents  weekly 
until  he  shall  arrive  at  the  age  of  ei^teen  years ;  and  to  Charles 
r.  Noodinger  in  the  sum  of  one  hundred  dollars  on  account  of 
the  expenses  of  the  funeral  and  burial  of  Valorous  C.  McCabe, 
deceased. 


In  the  Matter  of  the  Claim  of  Mart  C.  Gilchrist,  Widow,  and 
Others,  for  Compensation  Under  the  Workmen's  Compensation 
Law,  for  the  Death  of  Timothy  A.  Gilchrist,  Against  Beook- 
LYH  Heights  Railroad  Company,  Employe: 

Claim  No.  720 

{Decided  MArch  16.  1916) 

iBjinlM  teedTed  by  Timothy  A.  GUdiriat,  ntnltiiig  in  faia  dutli,  whila  cmployad 
«  a  eondnctOT  and  Acting  intpectot  and  tiafflc  legnlAtor  by  the  Brooklyn 
HeightB  Kailroad  Company. 

On  December  17,  1916,  Timothy  A. .  Qilchrist,  while  employed  as  a 
conductor  and  aa  acting  Inapector  and  regulator  of  traffic  by  the  Brook- 
lyn Heights  Railroad  Company,  a  domeatic  corporation  operating  a 
■treet  railway  in  the  borough  of  BrooldTn,  city  of  New  York,  was  assist- 
ing in  moving  one  of  the  company's  cars  when  he  wae  cniEhed  between 
two  cars  sustaining  injuries  which  affected  his  mind  and  resulted  in  his 
death  on  January  29,  1916.  His  average  weekly  wage  was  tlie  sum  of 
ninet«en  dollars  and  fifteen  eeuts.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Couusel  to  State  Industrial  Com- 
mission. 

George  D.  Yeomans,  attorney  for  employer. 
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By  THE  Commission. — All  the  evidence  submitted  before  the 
ConumsBion  having  been  he&rd  and  duly  conadered,  the  Commi»« 
aion  makes  its  coucluaions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

Ou  DpcOTiber  17,  1915,  the  day  when  Timothy  A.  Q-jlchrist 
received  the  injuries  which  resulted  in  his  deadi,  he  resided  at  240 
Schenectady  avenue,  borough  of  Brooklyn,  ci^  of  New  Yorii,  and 
was  employed  as  a  conductor  and  acting  inspector  and  r^ulator 
of  traffic  by  Brooklyn  Heights  Railroad  Company,  a  domestic 
corporation  migaged  in  the  operation  of  a  street  railway  in  the 
borough  of  Brooklyn,  city  of  New  York. 

On  said  dates  Gilchrist  had  been  sent  by  his  employer  out  on  the 
line  to  assist  in  the  moving  of  traffic,  there  being  numerous 
blockades  of  tiie  line  occasioned  by  a  heavy  snow  fall.  In  pur- 
suance of  this  duty  Gilchrist  assisted  in  moving  one  of  the  com- 
pany's cars  on  a  public  street  in  Brooklyn  by  placing  a  timber 
between  the  rear  of  one  car  and  the  front  of  the  succeeding  ear 
in  order  that  the  succeeding  oar  mi^t  push  the  car  in  front  which 
had  become  stalled.  The  stick  slipped  and  Gilchrist  was  crushed 
between  the  cars  and  received  contusions  to  his  left  wrist,  chest 
and  back.  He  went  home  and  was  attended  by  a  physician  and  did 
not  recover  from  his  injuries  sufficiently  to  return  to  work.  On 
January  26,  1916,  he  was  taken  to  the  Kings  County  Hospital  in 
a  state  of  great  excitement  and  died  tbere  on  January  28,  1916. 
In  consequence  of  the  injury  to  his  chest,  back  and  wrist,  a  pre- 
existing choreic  condition  became  a^ravated  to  such  an  extent  as 
to  cause  extreme  mental  excitation  and  motor  neurosis  resulting 
oltimately  in  his  death  on  January  28,  1916. 

The  average  weekly  wage  of  Timothy  A.  Gilchrist  was  the  sum 
of  nineteen  dollars  and  fifteen  cents. 

Timothy  A.  Gilchrist  left  him  surviving  his  widow,  Mary  C. 
Gilchrist,  aged  twenty-one  years,  and  his  dan^ter,  Lillian  Gil- 
christ, aged  one  year,  the  claimants  herein,  and  no  other  child  or 
children  under  the  age  of  eighteen  years. 

Award  of  compensation  is  her^y  made  against  The  Brooklyn 
Heights  Railroad  Company,  employer,  to  the  widow  and  child  of 
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Timothy  A.  Gilchrist,  deceased  employee,  as  follows :  To  Mary  C. 
Gilchriflt,  widow,  aged  twenty-one  years,  at  the  rate  of  five  dollars 
seventy-four  and  one-half  cents  weekly  during  widowhood,  with 
two  years'  compensation  in  one  sum  upon  remarriage;  and  to 
Lillian  Qilchriat,  dau^ter,  aged  one  year,  at  the  rate  of  one  dollar 
ninety-one  and  one-half  cents  weekly  until  she  shall  arrive  at  the 
age  erf  eighteen  years;  and  to  William  A,  Martin  in  the  sum  of  one 
hundred  dollars  on  account  of  his  services  in  the  matter  of  the 
funeral  and  burial  of  Timothy  A,  Gilchrist,  deceased. 


In  the  Matter  of  the  Claim  of  Josbph  J.  Suboess,  for  Compen- 
sation Under  the  Workmen's  CompensaticHi  Law,  against  The 
Jbwbtt  Kefbiqebatob  Company,  Employer;  Amebioan 
Mutual  CoMpawsATioN  Insubahok  Compakt,  Insurance 
Carrier 

Case  No.  14003 

(Decided  March  Ifi,  1918) 

InJDilw  tecelvMl  by  JOKph  J.  Siiie«u  whOc  employed  u  a  ttnsmith  by  ttae 
Jewett  Befiigttrator  Company  at  BnSalo,  IT.  T. 

On  July  2,  1910,  Jotepb  J.  Surgeu,  while  employed  aa  a  tinemith  by 
the  Jewett  Refrigerator  Company,  a  corporation  engaged  in  the  manu- 
facture of  refrigerotora  in  the  city  of  Buffalo,  was  working  for  his 
employer  at  the  latter'a  plant  and  waa  carrying  aahea  from  the  tinanith 
eharcoal  Are  pot  down  stairs  when  his  foot  struck  a  nail  on  the  stairs 
and  be  fell  to  the  bottom.  He  sustained  a  fracture  of  one  of  bis  ribs 
disabling  hira  from  work  until  October  29,  1916.  Hia  average  weekly 
wage  was  the  lom  of  eighteen  dollars  and  seventeen  centa.  An  award 
waa  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Indnstrial  Commis- 
sion. 

Percival  Marshall,  attorney  for  employer  and  insurance  carrier. 

By  THE  Commission. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 
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On  July  2,  1915,  the  day  when  Joseph  J.  Surgess  received  his 
injuries,  he  resided  at  127  Pratt  street,  Buffalo,  N.  Y.,  and  was 
employed  as  a  tinflnuth  by  the  Jewett  Befrigerator  Company,  a 
oorporation  engaged  in  the  manufacture  of  refrigerators,  with  a 
plant  and  place  of  huaineas  at  27  Chandler  street,  Buffalo,  N.  Y. 

On  said  date  while  Joseph  J.  Surgeae  was  working  for  hia 
employer  at  his  employer's  plant,  and  was  carrying  a  can  of  aahee 
from  the  tinsmith  charcoal  fire  pot  downstairs,  his  foot  can^t  on 
a  nail  im  the  stairs  and  be  fell  forward  and  to  tiie  bottom  of  the 
stairs,  and  received  thereby  a  fracture  of  Mie  of  his  ribs  on  the 
right  side  which  became  complicated  with  dry  pleurisy,  causing 
him  to  be  disabled  from  working  from  the  date  of  the  accident  to 
October  29, 1915,  a  period  of  seventeen  weeks.  During  this  period 
a  heart  leakage  became  evident  but  tlie  same  waa  in  no  way  con- 
nected with  the  injury. 

The  average  we^y  wage  of  Joseph  J.  Surgess  was  the  sum 
of  eighteen  dollars  and  seventeen  cents. 

Award  of  compensation  is  hereby  made  against  the  Jewett 
Refrigerator  Company,  employer,  and  American  Mutual  Compen- 
sation Insurance  Company,  insurance  carrier,  to  Joseph  J.  Sur- 
gess at  the  rate  of  twelve  dollars  and  eleven  cents  for  a  period  of 
fifteen  weeks,  from  July  16,  1915,  to  October  29,  1915. 


In  the  Matter  of  the  Claim  of  Maet  Wineski,  Widow,  and  Others, 
for  Compensation  Under  the  Workmen's  Compensation  Law,  for 
the  Death  of  Stahmlaw  WiNEaKi,  against  Sodtbbsit  Pacifio 
Raii,boad  Compaht,  Employer 

Claim  No.  690 
(Decided  Ifereh  16,  1916) 

TnjoTiea  recdTad  by  StuUUw  WlnMki,  rMnltint  in  Ui  death,  while  employml 
M  a  lonzBhorenua  by  the  Sonthera  Padflc  Company  in  the  dty  of  New 
York. 

On  January  26,  1916.  while  Stanialaw  Wineski  wu  Bogmged  a«  a  long- 
•horeman  in  the  aerrtce  of  the  Southern  Paciflc  Gompuiy,  a  oorporation 
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engaged  in  tfaa  transportation  of  stekmbonta  in  intenittiM  (.-ummerce,  he 
WH  OD  the  deck  of  the  steamship  £1  Mtindo  at  pier  50,  Xorth  river,  when 
he  was  accident!?  Btruclc  by  a  piece  of  lumber  and  knocked  oft  the  ship 
to  a  lighter  alongside  receiving  a  fracture  of  the  skull  which  caused  his 
death  the  tame  imj.  His  average  weekly  wage  was  the  sum  of  nineteen 
dollars  and  four  cants.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  CommiB- 
eioo. 

Bnrlinghnin,  Mtrntgomery  &  Eeecher,  attorneys  for  employer. 

By  THE  CoiCHiSBiOK. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  ooncluBions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  January  26,  1916,  the  day  when  Stanialaw  Wineaki  received 
the  injuries  which  resulted  in  his  death,  he  resided  at  58  Third 
street,  Long  Island  City,  and  was  employed  as  a  longdioreman  by 
Southern  Faeifio  Company,  a  corporation  engaged  in  the  operation 
of  steamboats  in  interstate  commerce. 

On  said  date  while  Stanidaw  WinesH  was  working  for  hia 
em[doyer  handling  lumber  on  the  main  dock  of  the  Steamship 
Bl  Mundo  at  Pier  50,  North  river,  New  York  city,  he  was  acci- 
dentally struck  by  a  draft  of  lumber  and  knocked  off  the  ship  on 
to  a  lighter  which  lay  alongside  the  steamer,  and  thereby  received 
a  fracture  of  the  base  of  the  skull  and  a  compound  ctnmninuted 
fracture  of  the  right  leg,  causing  his  death  the  same  day. 

The  average  weekly  wage  of  Stanislaw  Wineeki  was  the  sum  of 
nineteen  dollars  and  four  cents. 

Stanislaw  Wineski  left  him  surviving  hia  widow,  Mary  Wineski, 
aged  thirty-ei^t  years ;  his  son,  Leonard  Wineski,  aged  seventeen 
years;  his  son,  Raymond  Wineski,  aged  four  years;  and  his  son, 
Edward  Wineski,  aged  two  years,  the  claimants  herein,  and  no 
other  child  or  children  under  the  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  Southern  Pacific 
Company,  employer,  to  the  widow  and  children  of  Stanialaw 
Wineski,  deceased  employee,  as  follows:  To  Mary  Wineski,  widow, 
aged  thirty-ei^t,  at  the  rate  of  five  dollars  and  seventy-one  cents 
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weekly  during  widowhood,  with  two  years'  compensation  In  one 
sum  upon  remarriage,  and  to  Leonard  Wineski,  son,  aged  Beventeen 
years;  and  to  Raymond  Wineaki,  son,  aged  four  years;  and  to 
Edward  Wineski,  son,  aged  two  years,  at  the  rate  of  one  dollar  and 
ninety  cents  we^y,  each,  until  they  shall  respectively  arrive  at 
the  age  of  eighteem  years ;  and  to  Joseph  Urben,  in  the  flmn  of  one 
hundred  dollars  for  his  services  in  tiie  matter  of  the  funeral  and 
burial  of  Stanialaw  Wineski,  deceased. 


In  the  Matter  of  the  Cl&im  of  Mabia  Avanzato  and  Others,  for 
Compensation  Under  the  Workmen's  Compensation  Law,  for  the 
Death  of  Vincenzo  Avanzato,  against  Ebib  Railroad  Com- 
pany, Employer 

Claim  No.  52060 

(Decided  March  21,  IQIC) 

Injnriei  receirtd  by  Vincenio  A.Tuuato,  nraltlnx  In  U*  deatli.  whUe  eitH)ioy«<l 
as  ■  member  of  «  track  {anz  by  th«  Erie  Railroad  Company. 

On  August  IT,  1014,  Vincenzo  Avanato,  while  in  tbe  employ  of  the 
Erie  Railroad  Company  as  an  extra  man  on  a  traek  gang,  was  working 
on  the  main  line  track  and  while  walking  along  the  tracks  of  the  railroad 
company  to  hie  place  of  work  he  attempted  to  board  a  freight  train  and 
fell  under  the  train  receiring  injuries  from  which  he  died  the  same  day. 
His  average  weekly  wage  was  the  sum  of  seven  dollua  and  serenty-nine 
cents.     An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

Halsey  Sayles,  attorney  for  employw. 

F.  San  Dominick,  attorn^  for  claimants. 

By  the  Commission. —  This  claim  came  on  for  hearing  before 
the  State  Workmen's  Compensation  Commission  at  the  Syracuse 
office  of  the  Commission  on  February  24,  1915,  and  before  the 
State  Industrial  Commission,  at  its  office  No.  1  Madison  avenue, 
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borough  of  Manhattan,  city  of  New  York,  on  June  4,  1915.  On 
this  latter  date  an  award  was  made  to  the  widow  and  childr^i  and 
an  appeal  was  taken  to  the  Appellate  Division  of  the  Supreme 
Court,  Third  Department.  The  case  waa  argued  before  the  court, 
and  tLhe  <»urt  remanded  the  case  to  the  said  Commission  to  make 
such  additional  findings  as  the  Commission  ma.j  be  advised  and  to 
permit  the  introduction  of  further  testimony.  Pursuant  to  this 
order,  a  further  hearing  was  had  by  the  said  Commission  at 
Binghamton,  N.  Y.,  on  February  11,  1916,  and  on  March  21, 
1916,  the  said  Commission  again  made  an  award  to  Uie  claimants 
and  excused  the  failure  of  the  claimants  to  give  notice  of  injury 
within  the  period  prescribed  by  the  statute. 

All  the  evidence  submitted  before  the  Commission  having  been 
heard  and  duly  considered,  the  Commission  makes  its  condusiona 
of  fact,  ruling  of  law,  and  award,  as  follows: 

On  August  17,  1914,  the  day  when  Vincenzo  Avanzato  received 
the  injuries  which  resulted  in  his  death,  he  resided  in  Box  Car 
No.  7954  of  the  Erie  Railroad  Company,  standing  on  its  tracks 
at  Oswego,  N.  Y.,  and  was  employed  as  a  member  of  an  extra 
gang  of  men  engaged  in  reballasting  the  main  line  tracks  of  the 
said  railroad  company,  which  company  is  a  corporation  engaged 
in  the  operation  of  a  railroad  as  a  common  carrier  between  points 
within  the  State  of  New  York,  and  also  between  pointe  within 
the  State  of  New  York  and  points  in  other  States.  It  was  cus- 
tomary for  men  living  in  the  box  car  to  walk  along  the  track  to  the 
place  where  they  were  to  work  for  the  day,  and  their  employment 
began  at  7  o'clock  a.  m.  They  were  not  expected  to  begin  actual 
work  until  a  sufficient  time  thereafter  had  elapsed  to  allow  them 
to  get  from  the  box  car  to  the  point  of  work.  The  convMiient  and 
customary  route  from  the  box  ear  to  the  point  of  work  waa  along 
the  tracks  of  the  company. 

On  said  date  while  Vincenzo  Avanzato  was  proceeding  from 
the  box  car  along  the  tracks  of  the  railroad  company  to  the  place 
where  he  waa  to  work,  he  undertook  to  catch  on  to  an  eestbound 
freight  train  in  order  that  he  might  ride  to  the  location  of  his 
work,  and  when  he  arrived  at  a  point  about  500  feet  from  the  place 
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where  his  gang  assembled,  he  accideutally  fsi\  under  the  train, 
receiving  injuries  from  which  he  died  the  same  day.  There  had 
been  issued  by  the  company  orders  to  all  men  working  on  the 
tracks  that  they  must  not  ride  on  Uie  trains,  but  this  order  was 
never  enforced  by  dismissal  of  the  men  for  a  breach  of  this  rule. 
It  is  customary  for  men  working  on  the  railroad  company's  tracks 
to  catch  on  to  passing  trains  in  going  from  one  place  to  another,  sub- 
ject to  the  possibility  of  being  discharged  upon  discovery.  At  the 
time  of  the  accident  to  Vincenzo  Avaozato  same  was  known  to 
the  foreman  of  bis  gang,  and  the  failure  of  the  claimants  herein 
to  give  notice  of  injury  to  the  employer  within  thirty  days  after 
the  death  of  Vincenzo  Avanzato  has  not  prejudiced  the  said 
employer.  At  the  time  of  the  accident  both  Avanzato  and  bis 
employer  were  engaged  in  interstate  commerce,  but  the  injuries 
to  Avanzato  were  not  occasioned  by  any  negligence  attributable 
to  his  employer. 

The  average  weekly  wage  of  Vincenzo  Avanzato  was  tiie  sum 
of  seven  dollars  and  seventy-nine  cents. 

Vincenzo  Avanzato  left  him  surviving  his  widow,  Maria 
Avanzato,  aged  thirty-four  years ;  his  son,  Dorainico,  aged  thirteen 
years;  his  son,  Vincenzo,  aged  ten  years;  his  son,  Angelo,  aged 
seven  years;  his  daughter  Maria,  aged  .five  years;  and  his  son, 
Diego,  aged  one  year,  the  claimants  herein,  and  no  other  child  or 
children  under  tlie  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  Erie  Bailroad 
Company,  employer,  to  Maria  Avanzato,  widow,  aged  thirty-four 
years,  at  the  rat©  of  two  dollars  and  thirty-four  cents  wedcly 
during  widowhood,  with  tno  years'  compensation  in  one  sum  upon 
remarriage ;  and  to  Dominico  Avanzato,  son,  aged  thirt«en  years ; 
and  to  Vincenzo  Avanzato,  son,  aged  ten  years ;  and  to  Angelo 
Avanzato,  son,  aged  seven  years;  and  to  Maria  Avanzato, 
daughter,  aged  five  years ;  and  to  Diego  Avanzato,  son,  aged  one 
year,  at  the  rate  of  fifty-sev^i  cents  weekly,  each,  imtil  they  dall 
respectively  arrive  at  the  age  of  eighteen  years,  and  if  the  paymmt 
to  any  such  child  shall  by  any  reason  cease,  the  payments  to  the 
remaining  children  shall  be  increased  until  each  child  shall  receive 
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an  amount  eqtud  to  10  per  cent  of  the  average  wage  above  men- 
tioned ;  and  the  failure  of  the  claimants  herein  to  give  notice  of 
injnry  to  the  employer  within  the  period  prescribed  by  the  statute 
is  hereby  excused  on  the  ground  that  the  eqiployer  has  not  been 
prejudiced  by  such  failure. 


In  the  Matter  of  the  Claim  of  Joseph  Pbllbgrino,  for  Compensa- 
tion Under  the  Workmen's  Compensation  Law,  against  Haks 
Skowfob,  Employer 

Claim  No.  7627 

(Decided  Much  2E,  1916) 

lujniiei  nc«iT«il  b7  Joceph  PaUesrino  whlla  amployed  by  Bjuu  Skowfoe,  ■ 
cellar  excavator  and  teamatei. 

On  August  11,  1916,  while  Joseph  Pellegrlno  was  at  work  for  hia 
emplojer  at  the  latter'e  sUbte  in  New  York  city  and  while  hooking  up 
a  hor^  to  a  wagon  he  was  struck  in  the  head  by  the  horse  causing  the 
permanent  loss  of  the  use  of  one  of  his  eyee,  Hia  average  weeldy  wage 
was  the  sum  of  eleven  dollars  and  fifty-four  cents.    An  award  was  made. 

Robert  W.  Bonyng^  Chief  Counsel  to  State  Industrial 
Commission. 

D.  Y.  Williams,  attorney  for  insurance  carrier. 

By  THE  Commission. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  August  11,  191.1,  the  day  when  Joseph  Pellegrino  received 
hia  injuries,  he  resided  at  418  Rutland  road,  faorou^  of  Brot^lyn, 
city  of  New  York,  and  was  emp'oyed  as  a  driver  of  a  wagon  by 
Hans  Skowfoe,  who  was  engaged  in  the  business  of  cellar  excavat- 
ing, and  in  connection  therewith,  the  operation  of  wagons. 

On  said  date  while  Joseph  Pellegrino  was  working  for  his 
employer  at  hia  employer's  stable  at  Avenue  D.  and  Nostrand 
avenae,  borough  of  Brooklyn,  city  of  New  York,  and  while  he  was 
in  the  act  of  booking  up  the  traces  of  a  horse  to  a  wagon,  the  horse 
lifted  up  his  hind  leg  and  the  hock  of  the  horse  struck  Josejdi 
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Pellegrino  in  the  right  eye,  causing  an  injury  which  has  resulted 
in  the  permanent  loss  of  the  use  of  that  eye. 

The  average  weekly  wage  of  Joseph  Pellegrino  was  the  aum 
of  eleven  dollars  and  fifty-four  cents. 

Award  of  compensation  is  hereby  made  against  Hans  Skowfoe, 
employer,  and  Casualty  Company  of  America-,  insurance  carrier, 
to  Joseph  Pellegrino,  employee,  at  the  rate  of  seven  dollars  and 
sixty-nine  cents  weekly,  for  a  period  of  128  weeks  from  August 
11,  1915,  for  the  equivalent  of  tlie  loss  of  the  right  eye. 


In  the  Matter  of  the  Claim  of  William  B.  Cobb,  for  Compeiwi- 
tion  under  the  Workmen's  Compensation  Law,  against  Library 
Bureau,  Employer ;  jEtna  Life  Insurance  Company,  Inaur- 
ance  Carrier 

Claim  No.  16211 

(Decided  March  22,  1916) 

Ininties  received  by  WlDiain  B.  Cobb  wbile  employed  u  a  madune  band  by 
the  Library  Bniean,  a  coTpontion  at  Ilion,  W,  T. 

On  December  31,  1915,  wbiie  William  B.  Cobb  was  employed  at  Uioii, 
N.  Y.,  in  the  factory  of  a  corporatiou  Icnown  aa  the  Library  Bureau,  he 
waa  at  work  on  a  jointer  which  was  driven  by  motor  power,  when  thf> 
knivBB  kicked  out  the  board  he  waa  at  work  on  and  cut  off  all  the  flngerB 
of  the  left  hand  except  the  thumb,  and  cutting  the  entire  palm  from  the 
hand.  Hie  average  weekly  wage  waa  the  sum  ol  twelve  dollttrs  and  sixty- 
nine  cente.    An  award  wae  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Indnstrial  Own- 


William  H.  Foster,  attorney  for  wnployer  and  insurance 
carrier. 

By  the  Commission. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  CtMnmis- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows : 
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On  December  31,  1915,  the  day  when  William  B.  Cobb  received 
his  injuries,  he  resided  at  Oneida,  N.  Y.,  and  was  employed  as 
a  machine  hand  by  Library  Buresu,  a  corporation  engaged  in  ths 
business  of  manufacturing  wooden  furniture  for  offices  and 
libraries,  with  a  plant  and  place  of  businees  at  62  West  River 
street,  Ilion,  N.  Y. 

On  said  dat»  while  William  B.  Cobb  was  working  for  his 
employer  at  his  employer's  plant  and  was  traversing  a  board  tn 
a  motor-driven  jointer,  the  knives  kicked  it  out  frMn  under  his 
hand  and  his  left  hand  was  caught  in  the  knives,  thereby  cutti?ig 
off  all  the  fingers  of  his  left  hand  except  the  thumb,  and  including 
the  entire  metacarpal  bones  of  the  middle,  ring  and  little  fingers, 
find  the  major  portion  of  the  metacarpal  bone  of  the  index  finger, 
thereby  removing  the  entire  palm  from  the  hand,  by  reason  of 
which  injuries  William  B.  Cc*b  has  permanently  lost  the  use 
of  the  left  hand. 

The  average  weekly  wage  of  William  B.  Cobb  was  the  sum  of 
twelve  dollars  and  sixty-nine  cents. 

Award  of  compensation  is  hereby  made  against  Library  Bureau, 
employer,  and  Aetna  Life  Insurance  Company,  insurance  carrier, 
to  William  B.  Cobb,  injured  employee,  at  the  rate  of  eight  dollars 
and  forty-six  cents  weekly  for  a  period  of  244  weeks  beginning 
January  14,  1916,  for  the  equivalent  of  the  loss  of  the  left  hand. 


In  the  Matter  of  the  Claim  of  John  G.  R  Neunes,  for  Compen- 
sation under  the  Workmen's  Cconpensation  Law,  against 
Adolph  HAnracHMAir,  Employer;  Zubioh  Gknkbal  Aociotint 
AiTD     Liability     Iitsukahcb     Compaitt,     Ltd.,     Insurance 

Carrier 

Claim  No.  30375 

{Beeided  Harch  2S,  1916) 

InjniiM  received  by  John  G.  S.  Kenner  while  employsd  u  A  baker  bf  Adolph 
Hantdmuo  in  ths  dty  of  Hew  York. 

On  May  2,  1910,  while  John  O.  R.  Neuner  was  employed  as  a  cake 
baker  by  Adolph  Huuchman  in  the  city  of  New  York  and  was  lifting 
dough  oat  of  a  trong^  he  iHpped  and  fell  againtt  >  comer  of  a  bencli 
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and  EUEtained  a  rupture.  Several  months  lat«r  he  quit  this  employmciit 
beckuae  the  job  was  to  heavy  for  hini,  and  worked  for  another  employer 
at  twenty  dollars  per  week,  two  dollars  per  week  leas  than  he  had  bven 
receiving  from  Hanschman,     An  award  wae  made. 

Eobert  W.  Bonynge^  Chief  Counsel  to  State  Industrial 
Commiegion. 

Alfred  W.  Andrews,  attorney  for  «nployer  and  inaoranoe 
carrier. 

By  the  CoMUiasioK, — All  the  evidence  submitted  before  the 
Conunisaion  having  been  heard  and  duly  considered,  the  Conunis- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  May  2,  1915,  the  day  when  John  G.  R.  Nenner  received  bis 
injuries,  he  resided  at  105  East  One  Hundred  and  Ei^teenth 
street,  borough  of  Manhattan,  city  of  Kew  Yorii,  and  was  em- 
ployed aa  a  cake  baker  by  Adolph  Hanschman,  who  conducted  the 
buainess  of  a  bakery  at  464  Amsterdam  avenue,  borough  of  Man- 
hattan, city  of  New  York. 

On  said  date  while  Neuner  was  working  for  his  employer  at  bis 
employer's  plant  and  was  lifting  some  doug^  out  of  a  trough,  he 
slipped  and  fell  against  a  comer  of  a  hencb  and  strained  himself 
in  the  left  groin,  and  shortly  thereafter  while  using  a  shovel,  the 
pains  from  his  injury  became  more  severe,  and  he  then  found  that 
be  had  suffered  a  rupture.  At  the  time  of  the  accident  he  told 
his  employer  personally  of  the  same,  but  did  not  give  him  written 
notice  of  injury.  Neuner  wore  a  truss  and  was  able  to  continue 
working  until  December  9,  1915,  and  he  had  to  then  quit  work 
because  it  proved  too  hard  for  him.  He  then  obtained  another 
position  in  the  same  line  of  business  with  a  difFerent  employer  at 
wages  of  twenty  dollars  per  week,  which  was  two  dollars  per  wedi 
lees  than  he  had  been  receiving  from  Hanschman,  In  order  tliat 
Neuner  may  hold  his  present  position,  he  pays  one  dollar  per 
week  and  his  employer  pays  one  dollar  per  week  to  another 
employee  to  do  the  heavy  lifting  which  would  ordinarily  be 
required  of  Neuner  but  which  he  is  not  now  compelled  to  do  owing 
to  his  inability  to  lift  in  his  present  condition. 
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The  differenow  betweem  the  wage  earning  capacity  of  Ne<uner 
at  the  present  time  and  his  average  weekly  wages  at  the  time  of 
the  accid^it  is  the  sum  of  two  dollars  per  wee^. 

Award  of  compensation  is  hereby  made  against  Adolph  Hansch- 
man,  employer,  and  Zurich  General  Accident  and  Liability  Insur- 
ance Company,  Limited,  insurance  carrier,  to  John  G.  R.  Neuner, 
employee,  at  the  rate  of  one  dollar  and  thirty-three  cents  weekly, 
for  a  period  of  three  weeks  from  December  23,  1915,  to  January 
13,  1916,  and  the  claim  is  hereby  continued  for  further  hearing; 
and  the  failure  of  John  G.  R.  Neuner  to  give  written  notice  of 
injury  to  his  employer  within  ten  days  after  said  accident  is 
hereby  excused  on  the  ground  that  the  employer  was  not  preju- 
diced thereby. 


In  the  Matter  of  the  Claim  of  Fred  D,  Bbown,  for  Compensation 
under  the  Woitmen'a  Compensation  Law,  against  Lehioh  Val- 
ley Railboad  Company,  Employer 

Claim  No.  67504 

(Decided  bfarcb  29,  1916) 

Injuries  leceired  by  Fred  D.  Brown,  ■  locomotiTe  engineH,  emplored  by  the 
Lelii£li  Valler  Bailtoad  Compiny  at  Breeeport,  If  Y. 

On  January  12,  lfll5,  while  Fred  D.  Brown  was  employed  ai  a  loco- 
motive engineer  by  the  Lehif;h  Valley  Railroad  Company  running  between 
Elmira  and  Cortland,  X.  Y..  and  while  at  the  village  of  Breesport  he 
WOB  pulling  the  reverse  lever  when  his  foot  slipped  and  he  fell  to  the 
cab  floor  breaking  his  right  hip  and  injuring  his  opine.  Hie  average 
weekly  wage  was  the  eum  of  twenty-three  dollars  and  eight  eenta.  An 
award  was  made. 

Robert    W.    Bonynge,    Chief    Counsel    to    State    Industrial 
Commisaion. 

Thomas  E.  Courtenay,  attorney  for  claimant. 

Benjamin  F.  LaKue,  attorney  for  employw. 

By  ti[e  Commission. — All  the  evidence  submitted  befoiB  the 
Commission  having  boon  licard  and  duly  considered,  the  Commis- 


Pdr,yGOOgIe 


State  Depaktmsiit  Bbfobm 


StAte  iDdUBtrioI  ConuniHaion 


sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows ; 

On  January  12,  1915,  the  day  when  Fred  D.  Brown  recwved 
hia  injuria^  he  resided  at  Cortland,  N.  Y.,  and  was  employed  aa 
a  locomotive  engineer  by  Lehigh  Valley  Kailroad  Company,  a 
corporation  engaged  in  the  opeiration  of  a  railroad  as  a  common 
carrier  between  points  within  the  State  of  New  Tork  and  also 
between  points  within  the  State  of  New  York  and  points  in  other 
States 

On  said  date  at  about  (me  o'clock  f.  m.  while  Fred  D.  Brown 
was  working  for  his  employer  at  Breesport,  N.  Y.,  and  while 
running  engine  No.  1315,  he  was  engaged  in  pulling  the  reverse 
lever  and  his  foot  slipped  in  a  ranall  depression  in  the  floor 
whi<^  was  wet  and  alippei^',  and  he  fell  to  tiie  floor  of  the  cab, 
thereby  receiving  a  sprain  of  the  right  hip  with  some  laceration 
of  the  soft  parts  of  the  groin  and  an  injury  to  the  lower  part  of 
the  spin^  by  reason  of  which  injuries  he  was  disabled  from  work- 
ing from  the  date  of  the  accident  to  March  28,  1916,  and  on  the 
date  was  diBabled. 

The  train  which  Brown's  engine  was  hauling  at  that  time  had 
started  from  Elmira,  N.  Y.,  and  was  proceeding  to  Cortland, 
N.  Y.,  and  delivered  freight  along  the  line  between  those  two 
places.  On  this  particular  trip  on  which  Brown  was  injured 
there  was  a  car  in  the  train  loaded  with  interstate  commerce  which 
was  to  be  dropped  at  a  station  beyond  Breesport,  namely,  Van 
Etten,  and  was  to  be  picked  np  and  carried  to  Sayre,  Penn.  At 
the  time  of  the  accident  to  Fred  D.  Brown  both  the  employer  and 
employee  were  engaged  in  interstate  commerce.  The  injuries  to 
Fred  D.  Brown  were  not  occasioned  by  any  negligence  attributable 
to  his  employer. 

The  average  weekly  wage  of  Fred  D.  Brown  was  the  sum  of 
twOTity-three  dollars  and  eight  cents. 

Award  of  compensation  is  hereby  made  against  Ldiigb  Valley 
Railroad  Company,  employer,  to  Fred  D.  Brown,  employee,  at 
the  rate  of  fifteen  dollars  weekly  for  a  period  of  sixty-one  weeks 
fnnn  January  27,  1915,  to  March  28,  1916,  and  this  ciaim  is 
hereby  continued  for  further  hearing. 
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In  the  Matter  of  the  claim  of  Mabqubbite  McNamara,  Widow, 
and  Eleanor  McNauaea,  Dau^ter,  for  CompeoeatioD  under 
the  Woritmen's  Compensation  Law  for  the  Death  of  La  whence 
AIcNamaba,  against  Ifaw  Tobk  Consolidated  Railroad 
Company,  Employer  and  Self-insurer 

Case  No.  692 

(Decided  March  SQ,  1916) 

Injnriss  Tccelved  by  Lawtencc  Hclfamara,  rMnltliiE  in  hia  death,  while 
employed  u  a  watchman  and  flagman  by  the  Bew  York  Conselldated 
Kailiead  Company  in  the  boiooxh  of  BiooUyn,  city  of  Hew  York. 

On  December  17,  191G,  Lawrence  MdKaman,  while  employed  b;  the 
New  York  Consolidated  Railroad  Company  aa  a  watchman  and  ftagman 
at  Flatman's  station  on  the  said  road,  a  weight  attached  to  a  rope  for  the 
purpose  of  closing  the  door  of  his  sbanty  fell  upon  his  left  foot. 
McXamara  was  suffering  at  the  time  from  diabetes  and  kidney  trouble. 
The  injury  to  hia  foot  caused  diabetic  gangrene  which  caused  hie  death 
on  January  18,  191S.  Hit)  arerage  weekly  wage  was  the  sum  of  ten 
dollars  and  thirty-four  cents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

Arthur  T.  Strahl,  attorney  for  claimants. 

H.  L.  Warner,  attorney  for  employer. 

By  the  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  December  17,  1915,  the  day  when  Lawrence  McNamara 
received  the  injuries  which  resulted  in  his  death,  he  resided  at 
134  North  Portland  avenue,  borough  of  Brooklyn,  city  o£  New 
York,  and  was  employed  as  a  watchman  and  flagman  by  New 
York   Consolidated   Railroad   Company,  a  domestic  corporation 
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engaged  in  the  operation  of  a  railroad  aa  a  common  carrier  in  the 
borough  of  Brooklyn,  city  of  New  York.  McNamara  woAed 
from  6  p.  u.  until  6  a.  m.  of  the  following  day. 

On  said  day  while  Lawrraice  McNamara  was  working  for  his 
employer  as  a  flagman  at  Flatman's  station  on  his  employer's  road, 
a  weight  which  waa  attached  to  a  rope  for  the  purpose  of  clowng  a 
door  of  his  shanty,  came  down  upon  his  left  foot,  hy  reason  of  the 
door  being  slammed  by  a  woman  who  had  made  some  inquiry  of 
him,  causing  a  eevere  bruise  of  the  second  and  third  toee  of  that 
foot.  Lawrence  McXamara  wa«  suffering  with  diabetes  and  kid- 
ney trouble.  The  foot  commenced  to  sw^l  althou^  McNamara 
continued  to  work  until  December  twenty-fourth,  on  which  date 
he  returned  home  at  midnight  and  was  unable  to  work  thereafter. 
The  blow  to  his  foot  caused  a  diabetic  gangrene  to  set  in  which 
caused  his  death  on  January  18,  1916. 

The  average  we^ly  wage  of  Lawrence  McNamara  waa  the  sum 
of  ten  dollars  and  thirty-four  center  Lawrence  McNamara 
worked  seven  days  a  week. 

Lawrence  McNamara  left  him  surviving  his  widow,  Marguerite 
McNamara,  aged  thirty-six  years,  and  his  daughter,  Eleanor 
McNamara,  aged  eight  years,  the  claimants  herein,  and  no  other 
child  or  children  under  the  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  New  York  Con- 
solidated Kailroad  Company,  employer  and  self-insurer,  to  the 
widow  and  minor  child  of  Lawrence  McNamara,  deceased,  as 
follows :  to  Mai^erite  McNamara,  widow,  aged  thirty-six  yearB, 
at  ihe  rate  of  three  dollars  and  ten  cents  weekly  during  widow- 
hood, with  two  years'  c^nnpensation  in  one  sum  upon  remarriage ; 
and  to  Eleanor  McNamara,  daughter,  aged  ei^t  years,  at  the  rate 
of  one  dollar  and  three  cents  weekly  until  ^e  shall  arrive  at  the 
age  of  eighteen  yeare;  and  to  Marguerite  McNamara  in  &o  sum 
of  one  hundred  dollars  on  account  of  the  money  expended  by  her 
for  the  funeral  and  burial  of  Lawroice  McNamara,  deceased. 
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In  the  Matter  of  the  Claim  of  Fbahk  Frahktaha,  for  Compen- 
Bation  under  the  Workmen's  Compai8ati<HL  Law,  against  Erib 
RAmaoAo  Cohpaitt,  Employer 

Claim  No.  18069 

(Decided  Uudi  29,  1916) 

iBJnriee  ncdreA  br  Frank  Fiuktaut  while  employed  u  an  uh-pit  laboref 
by  tbe  Brie  Kailroed  Company  at  Salawiawca,  N.  T. 

On  November  10,  1915,  while  Frank  Frantana  naa  employed  in  an  aeb- 
pit  aa  a  laborer  by  tbe  Erie  Railroad  Company  at  Salamanca,  N.  Y.,  he 
was  cleaning  the  Are  and  aabes  from  a  locomotive,  when  the  shaker  bar 
which  be  waa  uaing  alipped  olT  and  struck  him  in  the  left  groin,  dis- 
abling him  from  working  from  t^at  date  nntil  March  1,  1S16,  and  on 
that  date  be  wme  still  disabled.  His  average  weekly  wage  was  the  sum 
of  fifteen  dollars  and  aerenteeD  cents.    An  award  was  made. 

Eohert  W.  Bonynge,  Chief  Couneel  to  State  Industrial  Cora- 
mifision. 

W.  S.  Throop,  attorn^  for  onplojer. 

Bt  the  Commission. —  All  the  evidraice  sulanitted  before  the 
ConuniBsiou  having  been  heard  and  duly  considered,  the  Connnia- 
sion  makes  its  concIuBions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  November  10,  1915,  the  day  when,  Frank  Franktana 
received  his  injuries,  he  resided  at  178  Rochester  street,  Sala- 
manaca,  N.  Y.,  and  was  employed  as  an  ash-pit  laborer  by  Erie 
Railroad  Company,  a  corporation  engaged  in  the  operation  of  a 
railroad  as  a  oonmi<xi  carrier  between  points  within  the  State  of 
New  York  and  also  between  points  within  the  State  of  New  York 
and  points  in  other  states. 

On  said  date  while  Frank  Franktana  was  working  for  his 
employer  at  his  employer's  yards  at  Salamanca,  N.  Y.,  and  while 
he  was  cleaning  the  fire  and  ashes  from  a  locomotive,  the  shaker 
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bar  which  he  was  using  slipped  off  and  struek  liim  in  the  left 
groin  causing  severe  injuries  by  reason  of  which  he  was  disablod 
from  working  from  the  date  of  the  accident  to  March  1,  1916, 
and  on  that  date  was  still  dieabied. 

At  the  time  of  the  accident  Frank  Fraoktana  was  engaged  in 
cleaning  the  fire  on  his  employer's  engine  No.  2515.  The  accident 
was  at  10  o'clock  p,  m.  of  November  tenth.  At  6.20  p.  m.  of  that 
date  the  said  engine  had  made  a  trip  from  Mcadville,  Pean.,  to 
Salamanca,  N.  Y.,  and  the  said  engine  left  Salamanca  at 
2.17  A.  M,  of  November  eloTenth  on  a  trip  from  Salamanca  lo 
Meadville,  Penn,  On  both  of  these  trips  interstate  cwnmerce  waa 
carried.  The  injury  to  Frank  Franktana  was  not  occasioned  Ijy 
any  negligence  attributable  to  his  employer. 

The  average  weekly  wage  of  Frank  Franktana  was  the  sum 
of  fifteen  dollars  and  seventeen  cents. 

Award  of  compensation  is  hereby  made  against  Erie  Bailroad 
Company,  employer,  to  Frank  Franktana,  injured  employee^  at 
the  rate  of  ten  dollars  and  eleven  cents  weekly,  for  a  period  of 
fourteen  weeks  from  November  24,  1915,  to  March  1,  1916,  and 
the  claim  is  hereby  continued  for  further  hearing. 


In  the  Matter  of  the  Claim  of  Elizabeth  Lddwio  and  Minor 
Children,  for  Compensation  under  the  Workmen's  Compensa- 
tion Law,  for  the  Death  of  Herman  Lddwiq,  against  M.  Ghoh's 
Sons,  Employer;  Bbbwebs  Indbmhitt  Isbttrahcb  OoMPAmr, 
Insurance  Carrier 

Case  No.  248 

(Decided  April  1,  1916) 

Injuilei  rcMlved  by  Hentun  Ludwig,  nsntting  in  hit  death,  while  emplOTed 
■a  an  easiiMeT  by  H.  Groh's  Sou,  brewers,  In  the  dty  of  New  York. 

On  October  2,  1913,  Herman  Ludwig,  while  employed  fte  an  engineer 
by  M.  Groh'B  Sons,  brewerB,  in  New  York  city,  when  a  man  nuned 
Pufahl  came  into  the  engine  room  and  remained  there  so  long  that 
Lndwig  ordered  him  to  be  directed  to  leave.  Fufahl  he»rd  this  and  he 
and  Ludwig  had  words.    Ludwtg  attacked  Pufahl  with  a  wrench  and  the 
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latt«r  knocked  him  down  fracturing  Iiia  right  leg.  Ludwig  waa  taken  to 
tliB  hospital  and  died  there  October  14,  I9I5,  of  delerium  tremena  brought 
OD  by  his  iujaries.  His  average  weekly  wage  was  the  smn  of  twenty-one 
dolUra  aud  sixty-three  cents.  Beld,  that  the  death  of  Ludwig  was  not 
accidental  but  was  occasioned  by  the  wilful  intention  of  Ludwig  to  bring 
about  the  injury  of  Pufahl.     Claim  denied. 

Robert  W.  Bonynge^  Chief  Counsel  to  State  Industrial 
CommiasifHL 

CasB  &  Apfel,  attorneys  for  claimantB. 

E.  L.  McManus,  attorney  for  em[doyeT  and  insurance  carrier. 

Bt  the  Commissioh. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  ctmsidered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  decision,  as 
follows : 

On  October  2,  1915,  the  day  when  Herman  Ludwig  received 
the  injuries  which  resulted  in  his  deat^,  he  resided  at  185  C«itral 
avenue,  West  Hoboken,  N.  J.,  and  was  employed  a£  an  engineer 
by  M.  Groh's  Sons,  who  were  in  the  business  of  operating  a 
brewery  with  a  ^ant  and  place  of  business  at  238  West  Twenty- 
ei^th  street,  borough  of  Manhattan,  city  of  New  York. 

On  said  date  while  Herman  Ludwig  was  working  fOT  his 
employer  at  his  employer's  plant,  one  August  J.  Pufahl,  a  former 
employee  of  the  said  brewery,  came  on  to  the  premises  and  spent 
considerable  time  there  talking  to  the  employees,  who  were  old 
friends  of  his.  At  about  7  p.  M.  Pufahl  and  Ludwig  had  a  drink 
te^;ether  and  were  friendly  at  that  time.  Pufahl  continued  to 
hang  around  talking  to  one  Maurer  who  was  Ludwig's  fireman. 
Ludwig  was  in  charge  of  the  engine  room  and  fire  room.  During 
the  course  of  the  evening  Ludwig  suggested  to  Maurer  that  Pufahl 
had  been  around  long  enough  aud  should  he  ordered  out.  Maurer 
refused  to  order  Pufahl  out  and  told  Ludwig  that  that  was  Lud- 
wig's  business.  Pufahl  heard  that  Ludwig  was  objecting  to  his 
presence  and  at  nbout  10  o'clock  p.  m.  went  into  the  engine  room 
where  Ludwig  was  working  and  doiwtided  of  Ludwig  his  reasou 
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for  wishing  him  (Pufahl)  to  leave  the  premises.  Ludwig  started 
to  curse  Fufahl  and  made  disparaging  remarks  about  Pufahl's 
father,  who  was  th^i  aick  in  the  hospital,  and  told  Pufahl  to  get 
out  rigjit  away  or  he  would  throw  him  out.  Pufahl  told  Ludwig 
to  keep  quiet  and  Ludwig  picked  up  a  wrouch  that  was  used  on  an 
ice  machine  and  said  to  Fufahl :  "  If  it  wasn't  for  your  father, 
I  would  kill  you."  Pufabl  answered:  "If  you  are  man  enou^, 
go  ahead."  Ludwig  laid  the  wrench  down  and  in  a  few  minutes 
suddenly  picked  up  the  wrench  and  went  for  Pufahl.  Pufahl 
struck  Ludwig  and  knocked  him  down,  thereby  causing  a  fracture 
of  the  tower  end  of  t^e  tibia  and  fibula  of  Ludwig's  right  leg  and 
multiple  contusicms  of  the  head.  Ludwig  was  taken  to  the  hos- 
pital and  he  died  there  on  October  14,  1915,  of  delirium  tremens 
which  had  been  brought  on  by  the  above  injuries.  Ludwig  had 
a  predisposed  alctdiolio  condition  which  exposed  him  to  develop- 
ing delirium  tremens. 

The  average  weekly  wage  of  Herman  Ludwig  was  the  sum  of 
twenty-one  dollars  and  sixty-three  cent& 

The  injury  which  resulted  in  the  death  of  Herman  Ludwig  was 
not  an  accidental  injury  and  did  not  arise  out  of  his  employment, 
but  was  occasioned  by  the  wilful  intention  of  Ludwig  to  bring 
about  the  injury  of  Pufahl. 

Herman  Ludwig  left  him  surviving  his  vridow,  Elizabeth  Lud- 
wig, aged  forty-seven  years,  his  son,  Herman  Ludwig,  aged  seven- 
te«i  years,  his  son,  Henry  Ludwig,  aged  sixteen  years,  and  his 
daughter,  Mai^aret  Ludwig,  aged  twelve  years,  the  claimants 
herein  and  no  o&er  child  or  children  under  the  age  of  ei^teen 
years. 

The  claim  of  Elizabetli  Ludwig,  widow,  and  Herman  Ludwig 
and  Hwiry  Ludwig,  minor  sons,  and  Margaret  Ludwig,  minor 
daughter,  .of  Herman  Ludwig,  deceased,  against  M.  Grdi's  Sons, 
employer,  and  Brewers'  Mutual  Indemnity  Insurance  Company, 
insurance  carrier,  is  hereby  denied  on  the  groimd  that  Herman 
Ludwig  did'  not  come  to  his  death  by  reason  of  an  accidental 
injury  arising  out  of  his  employment,  but  did  come  to  his  death 
throu^  his  own  wilful  intention  to  bring  about  the  injury  of 
^mother  person. 
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Id  tbe  Matter  of  the  Claim  of  Joseph  Geiffiths,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against 
Amebican  Bitumastic  Enamel  Company,  Employer; 
Teaveleks  Inbdbanoe  Company,  Insurance  Carrier 

Claim  No.  23607 

(Decided  April  4,  1916) 

Injuries  received  by  Joseph  Griffiths  while  employed  as  an  enunelei  by  the 
American  Bitumastic  Enamel  Company  in  the  city  of  Hew  YotIc, 

On  August  16,  1915,  wbile  Joseph  Griffiths  was  in  the  employ  of 
James  Hermiston  A,  Son,  who  were  in  the  enameling  business  under  the 
corporate  name  of  Americsji  Bitumastic  Enamel  Company,  he  was  at 
work  on  a  pipe-laying  float  in  the  borough  of  Brooklyn  when  he  slipped 
on  a  skid  and  his  right  foot  struck  against  some  braces  injuring  his 
right  ankle,  incapacitating  him  from  work  for  more  than  nineteen  and 
five-sixths  weeks.  His  average  weekly  wage  was  Uie  anm  of  seventeen 
dollars  and  thirty-one  cents.     An  award  was  made. 

Eobert  W.  Bonjnge^  Chief  Counsel  to  State  Industrial 
Commi8si<m. 

K.  A.  Willou^by,  attorney  for  employer  and  insurance  carrier. 

Jacob  L,  Furer,  attorney  for  claimant. 

By  the  Commission. — All  the  evidemce  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 

ly  when  Joseph  Griffiths  received 
i^llis  street,  Gloucester  City,  N.  J., 
ameler  by  American  Bitumastic 
he  name  under  whidi  James  Her- 
the  businees  of  the  application  of 
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bituminous  compositiona  to  metal  surfaces,  with  an  irf&ce  and 
placo  of  business  at  17  Battery  place,  New  York  city.  The  con- 
tract of  employment  was  entered  into  at  Philadelphia,  Penn. 

On  said  date  while  Joseph  Griffiths  was  woAing  for  hia 
employer  and  was  doing  some  woA  on  board  a  pipe-laying  float 
at  the  foot  of  Seventy-niath  atreot,  borou^  of  Brooklyn,  city 
of  New  YoA,  and  while  standing  on  a  akid  by  means  of  which 
pipes  were  slid  into  the  water,  he  slipped  on  the  eUd  and  his  right 
foot  hit  some  braces,  causing  an  injnry  to  Uie  rig^t  ankle,  by 
reason  of  which  he  was  disabled  {tarn  working  from  the  date  of 
the  accident  to  January  1,  1916,  a  period  of  nineteen  and  five- 
sixths  weeks. 

The  employee  failed  to  give  written  notice  of  his  injnry  within 
the  time  specified  by  the  statute  but  the  employer  wa»  not  preju- 
diced thereby,  as  tho  employer  immediately  after  the  accident 
had  medical  services  furnished  to  the  employea 

The  avea^ga  weekly  wage  of  Josej^  Griffiths  was  the  sum  of 
seventeen  dollars  and  thirty-one  centsw 

Award  of  compensation  is  hereby  made  against  James  Hermia- 
ton  &  Son,  employer,  and  Travelers  Insurance  Company,  insur- 
ance carrier,  to  Joseph  Griffiths,  injured  employee,  at  the  rate 
of  eleven  dollars  and  fifty-four  cents  weekly  for  a  period  of  seven- 
teen and  five-sixths  weeks  from  August  30,  1915,  to  January  1, 
1916;  and  the  failure  of  JosejA  Griffiths  to  give  writtwi  notice 
of  hie  injury  to  his  employer  within  ten  days  of  the  accident  is 
hereby  excused  on  the  ground  that  the  employer  was  not 
prejudiced  thereby. 
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In  the  Matter  of  tiie  Claim  of  Cuablbs  McjS^ali-t,  for  Compensa- 
tion under  the  Woikmen's  OompmisatioQ  Law,  against  Diamond 
M1LZ.S  Paper  Company,  Employer;  Euplgyxbs  Mutual  In- 
surance CoMPANT,  Insurance  Carrier 

Claim  No.  61362 
(Decided  April  6,  1616) 

Iniurie*  TMeiT«d  by  Cluulu  UelfaUy  while  at  woik  at  the  min  of  the  Diamond 
HiOt  Paper  Compan;  at  Sangertles,  H.  Y. 

Tlie  qnestion  infolved  in  this  claim  is  as  to  «het)ier  at  the  time  of  tlie 
accident  on  December  IS,  1915,  McNally  was  engaged  in  the  paper  making 
business  or  wag  injured  while  actually  moving  and  ioetalling  machinery 
which  was  admitted  to  be  bii  separate  business.  Held,  that  the  injury 
arose  out  of  the  industry  of  moving  and  installing  machinery  and  did 
not  arise  out  of  the  industry  of  paper  making  in  which  business  the 
Diamond  Mills  Paper  Company  was  engaged.     Award  denied. 

Lton,  Commissioner. —  The  claimant,  Charles  McNally,  was 
injured  on  the  18th  day  of  December  at  Saugertiee,  N.  Y.,  by 
the  tipping  over  of  an  engine  which  he  was  helping  to  install. 

The  question  to  be  determined  is,  whether  the  injnry  was  one 
of  the  risks  incident  to  the  business  of  the  Diamond  Mills  Paper 
Cmnpany  so  as  to  be  covered  by  that  company's  insurance  of  its 
workmen,  and  whether,  if  the  risk  be  one  which  would  naturally 
fall  upon  that  company,  the  claimant  was  an  employee  of  the 
company  within  the  meaning  of  the  act,  or  whether  he  was  an 
independent  contractor.  The  bosineee  of  the  Diamond  ifills 
Paper  Company  seems  to  be  that  of  mannfacturing  and  sale  of 
paper.  The  claimant  was  injured  while  moving  a  piece  of  heavy 
machinery,  the  moving  of  machinery  and  other  heavy  articles 
being  a  part  of  the  claimant's  r^iilar  business. 

I  am  of  the  opinion  that  the  claimant  must,  under  all  the  cir- 
cum^tancee  in  this  case,  be  adjudged  to  have  been  an  independent 
contractor  at  the  time  when  he  was  injured.  It  is  true  that  he 
states  he  was  working  for  the  Diamond  Mills  Paper  Company  by 
the  day,  but  in  this  he  is  contradicted  by  the  representatives  of 
that  company,  who  claim  that  he  was  never  employed  by  them  in 
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the  ordinary  sense  of  a  day  laborer,  never  carried  upon  their  pay- 
roll, but  was  always  looked  upon  and  treated  a»  an  independwit 
contractor,  and  in  substantiation  of  iJiis  statement  tlie  company 
has  put  into  the  record  the  following  items  of  claims  made  against 
them  for  services  by  Mr.  McNally: 
Unloading  2,161  tons  of  ooal  on  Kovember  14,  26 

and  28 $497  03 

Bridging  4  tons  and  unloading  material  by  boat. . . .  173  59 

Driver  towing 172  50 

Placing  trustee  in  engine  house 44  25 

Assisting  erecting  engine  (work  at  which  he  was  in- 
jured)    113  8ft 

Moving  boiler 43  83 

Moving  engine 225  00 

Removing  the  sand  in  front  of  their  fire  pump 33  75 

Shovel  scoop ft  35 

Total $1,313   19 


Mr,  McNally  testifies  that  he  was  not  paid  in  case  of  these  serv- 
ices at  the  time  or  immediately  subsequent  to  their  rendition  but 
that  he  rendered  billa  and  was  paid  from  time  to  time  as  he  and 
the  company  found  it  convenient.  In  addition  to  this  McNally 
admits  that  bis  businees  was  that  of  moving  and  handling  heavy 
machinery  and  for  that  purpose  he  owned  blocking,  rigging  and 
jacks  and  hired  men  of  his  own  whom  he  paid.  The  bill  which 
he  rendered  for  the  service  which  Ke  was  performing  at  the  time 
he  was  injured,  is  for  10  days  and  %  hours  of  his  own  time  at 

$3.50  per  day $35  29 

Services  of  Edward  McNally,  his  son,  for  11  days 

and  3  hours  at  $2.75  per  day 31  17 

Services  of  George  Doyle,  ll^i  days  at  $2.25  per 

day 26  43 

Driver  31/2  days  at  $6.00 21  00 

Total $113  89 
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It  ap]>ears  that  while  he  received  from  the  Diamond  Mills 
Paper  Company  the  sum  of  two  dollars  and  seventy-five  cento  per 
day  for  Edward  McNally  and  the  sum  of  two  debars  and  twemty- 
livc  cents  for  George  Doyle,  he  paid  theee  two  employees  of  bis 
two  dollars  and  fifty  cento  and  two  dollara  respectively,  per  day. 
The  driver  for  which  he  charged  six  dollars  a  day  seems  to  have 
been  a  pile  driver  which  he  owned.  Mr.  McNally's  bosinese  waa 
80  manifestly  hazardmifi  that  ho  testified  that  he  carries  com- 
pensation insurance  covering  his  own  employees. 

The  only  direction  which  Mr.  MoNally  claims  he  received  from 
anybody  connected  with  the  Diamond  Mills  Paper  Company  was 
the  direction  of  one  Wright  who  is  shown  to  have  been  not  in 
the  employ  of  the  Diamond  Mills  Paper  Company,  but  in  the 
employ  of  the  company  from  which  the  wigine,  which  was  being 
moved,  was  purchased,  that  company  having  apparently  sent  one 
of  ito  experts  to  oversee  the  instollation  of  the  engine.  It  is 
claimed  that  the  case  is  covered  in  this  feature  of  it  by  the  case 
of  Rheinwald  v.  Builders'  Brick  &  Supply  Company.  There  ie 
nothing  in  the  case  to  show  that  Mr.  Wright  either  had  the  right 
or  attempted  to  exercise  any  control  over  the  manner  in  which 
McNallj  and  his  assistanto  performed  the  worit.  He  was  appar- 
ently there  rather  in  the  interest  of  his  own  employer  to  see  that 
the  result  of  McNally's  work  waa  proper. 

In  deciding  the  Kheinwald  case  the  court  said:  "  Common 
sense  and  regard  for  the  actualities  should  be  potent  on  this 
issue,  rather  than  technical  distinctions  and  elaborate  refinememts. 
Rheinwald  really  was  a  worker;,  the  sum  he  received  for  his 
painting  waa  in  an  economic  sense  wages,  and  not  profite ;  he  had 
no  helpers,  on  whose  work  he  made  a  profit ;  he  was  not  an  em- 
ployer, with  employees  whom  it  was  his  duty  to  insure  under 
the  Act;  he  personally  performed  all  the  work;  it  was  con- 
templated by  the  employer  that  he  would;  and  the  employer  had 
at  least  potential  control,  direction  and  supervision  of  all  the 
work  Bheinwald  did  at  his  trade  for  the  respondent." 

In  the  present  case,  on  the  contrary,  McNally  was  not  a  worker 
in  the  ordinary  sense;  he  did  make  a  profit  on  the  wages  of  the 
men  who  worked  under  him;  he  had  helpers  whom  he  employed 
State  Deft.  EEn. —  Vol.  8       28 


^dnyCOOgle 


434  State  Depabtmjcnt  Kepoets 

St«t«  InduBtrial  Commiuioii 

and  paid  and  on  whose  work  lie  made  a  profit;  he  was  an  em- 
ployer and  he  did  carry  insurance;  he  did  not  perform  all  the 
work  personally,  nor  was  it  contemplated  by  the  employer  that 
he  would  and  he  brought  with  him  various  appliances  with  which 
to  do  the  woii,  for  the  use  of  a  portion  of  which,  at  least,  he 
made  a  charge  of  twenty-one  dollars. 

The  court  also  said  in  the  Ebeinwald  case :  "  That  the  Work- 
men's Compensation  Law  is  enact«jd  to  carry  out  a  legislative 
purpose  that  accidents  sustained  by  those  who  do  the  work  of  an 
industry  shall  be  home  by  the  industry  and  paid  for  bv  its 
patrons  ". 

This  accident  seems  to  have  arisen  out  of  the  industry  of 
moving  and  installing  machinery  in  which  Mr.  McNally  was 
confessedly  engaged  for  a  livelihood  and  did  not  arise  out  of  the 
industry  of  paper  making.  I  advise  that  an  award  in  this  case 
be  denied. 


In  the  Matter  of  the  Claim  of  Joseph  Keller,  for  Compraisation 
under  the  Workmen's  Compensation  Law,  against  Lehigh 
Valley  Kailboad  Company,  Employer 

Claim  No.  14741 

(Decided  April  5,  1»16) 

iDjnries  received  by  Joseph  Keller  while  employed  as  a  carpentei  by  the 
Lehigh  Valley  Railroad  Company. 

On  August  13,  1915,  whils  Joseph  Keller  waa  working  for  the  Ldiigh 
Valley  Railroad  Company  on  a  bridge  at  BnfTalo,  N.  Y.,  and  while 
removing  a  atone  from  the  bridge  the  atone  rolled  down  the  bank  and 
■truck  Keller's  right  ankle  fracturing  the  same  and  disabling  him  from 
work  for  thirteen  weeks.  Hie  average  weekly  wage  waa  the  sum  of 
seventeen  dollara  and  thirty-one  cents.     An  award  waa  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Benjamin  F.  LaRue,  attorney  for  employer. 
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By  the  Commission. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Coin- 
mission  makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows: 

On  August  13,  1915,  the  day  when  Joseph  Keller  received  his 
injuries,  he  resided  at  63  Wa^muth  avenue,  Buffalo,  N.  T.,  and 
was  employed  as  a  carpenter  by  Lehigh  Valley  Railroad  Com- 
pany, ft  corporation  engaged  in  the  operation  of  a  railroad  be- 
tween points  within  the  State  of  New  York  and  also  between 
points  within  the  State  of  New  York  and  points  in  other  states. 

On  said  date  while  Joseph  Keller  was  working  for  bis  employer 
on  bridge  L.  L.  443-B.  at  ButTalo,  N.  Y.,  and  while  engaged  in 
removing  a  stone  from  the  bridge,  the  piece  of  stone  rolled  down 
the  bank  and  struck  Keller's  right  ankle,  causing  a  fracture  of 
the  same,  by  reason  of  which  injury  he  was  disabled  from  work- 
ing from  the  date  of  the  accident  until  November  12,  1915,  a 
period  of  thirteen  weeks.  The  injuries  to  Joseph  Keller  were 
not  occasioned  by  any  n^ligence  attributable  to  his  employer. 

The  average  weekly  wage  of  Joseph  Keller  was  the  sum  of 
seventeen  dollars  ajid  thirty-one  cents. 

Award  of  compensation  is  hereby  made  against  Lehigh  Valley 
Railroad  Company,  employer,  to  Joseph  Keller,  employee,  at 
the  rate  of  eleven  dollars  and  fifty-four  cents  weekly  for  a  period 
of  eleven  weeks  from  August  27,  1915,  to  November  12,  1915. 


In  the  Matter  of  the  Claim  of  Edwabd  Nitts,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Lshioh 
Valley  Raii-boad  Oompawy,  Employer 

Claim  No.  16157 

(D«rid<>d  April   R,   1D16) 

iDJniin  recelTtd  by  Edward  Ifitts  while  employed  by  the  tehigh  ViUey  lUU- 
ni«d  Company  as  a  freight  huidler  at  Buffalo. 

On   Novemlier    15,    I9IS,   while   Edward   Nitts   was   at   work   for   the 
Lehigh  Valley  Bsilroad  Company  ae  a  freight  handler  and  waa  unloading 
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Btecl  billets  from  a.  car  hU  hand  was  caught  betiveen  one  of  the  billets 
aud  the  side  of  the  rar  and  was  injured  and  the  thumb  fractured,  dis- 
abling liim  from  work  for  ten  weelts.  His  average  weekly  wage  was  the 
sum  of  fourteen  dollars  and  forty-two  cents.     An  award  was  made. 

Robert  W.  Bonynge,  Cliiof  Counsel  to  State  Industrial  Com- 
miesion. 

Benjamin  F.  LaRue,  attorney  for  employer. 

By  the  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  Uie  Com- 
mission  makes  its  conclusions  of  facts,  ruling  of  law,  and  award, 
as  follows : 

Ou  November  15,  1915,  the  day  when  Edward  Nitta  received 
his  injuries,  he  resided  at  26  Clark  street,  Buffalo,  N.  T.,  and 
was  employed  as  a  freight  handler  by  Lehigh  Valley  Railroad 
Company,  a  corporation  engaged  in  the  operation  of  a  railroad 
as  a  common  carrier  between  points  within  the  State  of  New 
York,  and  also  between  points  within  the  State  of  N»w  York  and 
points  in  other  states. 

On  said  date  while  Edward  Nitta  was  working  for  his  an- 
ployer  on  the  L^igh  Valley  dock  near  the  Hamburg  Turnpike 
at  Buffalo,  N.  Y.,  and  was  engaged  in  unloading  steel  billets 
from  a  car,  he  caught  his  right  hand  between  a  billet  and  the 
side  of  the  car  and  received  thereby  severe  contusions  of  the  back 
of  the  hand  and  of  the  first,  second  and  third  fingers,  and  a  frac- 
ture of  the  metacarpal  boije  of  the  thumb,  by  reason  of  which 
injuries  he  was  disabled  from  working  from  the  date  of  the 
accident  to  January  24,  1916,  a  period  of  ten  weeks.  The  in- 
juries to  Edward  Nitts  were  not  occasioned  by  any  negligence 
attributable  to  his  employer. 

The  average  weekly  wage  of  Edward  Nitts  was  the  sum  of 
fourteen  dollars  and  forty-two  cents. 

Award  of  compensation  is  hereby  made  against  Lehigh  Valley 
Railroad  Company,  employer,  to  Edward  Nitts,  employee,  at  the 
rate  of  nine  dollars  and  sixty-one  cents  weekly,  for  a  period  of 
eight  weeks  from  November  29,  1915,  to  January  24,  1916. 
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In  the  Matter  of  the  Claim  of  Ebnbst  Brbdow,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Nauoh- 
Tiw  &  Company,  Employer;  Zhbioh  Gbneeal  Accidbnt  and 
IiTsuBAKCB  Company,  Ltd.,  Insuraoce  Carrier 

Claim  No.  25273 

(Decided  April  0,  1916) 

Injuries  received  by  Eraeat  Bredow,  a  npUi  man,  employed  by  NauKbtin  ft 
Company  in  Hew  York  city. 

On  Janudry  24,  1B16,  while  EnieBt  Bredow  was  employed  by  Naughtin 
&  Company  in  the  city  of  New  York,  and  while  working  with  others  in 
fixing  up  offices  at  No.  21150  Broadway,  he  attempted  to  insert  liia  hand 
througli  a  glass  partition  and  a  splinter  from  the  glass  cut  his  right 
hand  resulting  in  lilood  poisoning  and  in  the  permanent  loss  of  the  use 
of  a  portion  of  tlie  hand.  Hia  average  weekly  wage  was  the  snm  of 
twenty-four  dollars  and  eiglity-one  cents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
misaion. 

Alfred  W.  Andrews,  attorney  for  employer  and  insurance 
carrier. 

By  the  Commibbion. —  All  the  evidence  submitted  before  the 
Commiseion  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows : 

On  January  24,  1916,  the  day  when  Ernest  Bredow  received 
his  injuries,  he  resided  at  335  West  Fourteenth  street,  boroo^ 
of  Manhattan,  city  of  New  York,  and  was  employed  as  a  handy 
man  to  do  electric  work,  plumbing,  carpentry  and  roofing  by 
Naughtin  &  Company  a  corporation  engaged  in  the  real  estate 
business  at  2650  Broadway,  borough  of  Manhattan,  city  of  New 
York. 

On  said  date  while  Emeet  Bredow  was  working  for  his  em- 
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ployer  at  2650  Broadway,  borough  of  Manhattan,  city  of  New 
\ork,  and  was  working  with  other  men  in  repairing  and  fixing 
up  the  old  offices  in  that  building  and  in  putting  in  new  par- 
titions, he  fitted  a  piece  of  glass  to  a  partition  and  picked  up  the 
glass  to  insert  iu  the  partition,  and  a  splinter  from  the  glass 
went  in  to  his  right  hand,  causing  a  severe  wound  which  became 
infected  and  inflamed,  and  required  an  incision  by  a  surgeon  and 
drainage,  by  reason  of  which  injury  there  resulted  a  permanent 
ankylosis  of  the  first  and  second  joints  of  the  index  finger  of 
that  hand  which  has  resulted  in  the  permanent  loss  of  use  of 
that  finger. 

The  average  weekly  wage  of  Ernest  Eredow  waa  the  sum  of 
twenty-four  dollars  and  eighty-one  cents. 

Award  of  compensation  is  hereby  made  against  Nau^tin  & 
Company,  employer,  and  Zurich  General  Accident  and  Liability 
Insurance  Company,  insurance  carrier,  to  Ernest  Bredow,  em- 
ployee, at  the  rat©  of  fifteen  dollars  weekly  for  a  period  of  forty- 
six  weeks  banning  January  24,  1!)16,  for  the  permanent  loss 
of  use  of  the  index  finger  of  his  right  hand. 


In  the  Matter  of  the  Claim  of  August  Maehoffee,  for  CcHnpen- 
sation  under  the  Workmen's  Compensation  Law,  againrt 
Alexandbk  Mabhopfee,  Employer;  Zukicu  Genebai.  Acci- 
dent AND  Liability  lysuRANCE  Company,  Ltd.,  Insurance 
Carrier 

Claim  No.  35922 

(Decided  April  0,  1910) 

Injnriw  received  by  Anguat  Marhoffei  whUe  emploTed  u  a  wood  worker  by 
Alexander  Uarboffer  in  Long;  Island  City,  N.  T. 

On  November  27,  1915,  while  August  Marhoffer  was  employed  od  a 
machine  by  Alexander  Marhoffer,  who  was  a  manufacturer  ol  wooden 
lampa  in  Long  Island  City,  N.  Y.,  the  claimant  herein  was  using  a  cir- 
cular saw,  when  the  wood  clamped  against  the  saw,  cutting  off  part  of 
the  fliigerH  of  his  right  hand.  His  average  weekly  wage  was  the  aum  of 
Blxteeu  dollars  and  thirty-two  ccnU.     An  award  wag  made. 


Pdr,yGOOgIe 


MxltHOFKlSlt   V.    ilABllOFFKlt 


State  Industrial  Commission 


Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
misBion. 

Alfred  W.  Andrews,  attorney  for  employer  and  insurance 
carrier. 

By  the  Commission. —  AH  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commia- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award,,  as 
follows : 

On  November  27,  1915,  the  day  when  August  Harhoffwr 
i-eceived  bis  injuries,  he  resided  at  29  Tenth  avenue,  Long  Island 
City,  N.  Y.,  and  was  employed  as  a  wood-worker  on  a  machine 
by  Alexander  Marhoffer,  who  was  in  the  business  and  manufactur- 
ing wooden  lamps,  with  a  plant  and  place  of  business  at  Thirty- 
ninth  street  and  First  avenue,  Long  Island  City,  N.  Y, 

On  said  date  while  August  Marhoffer  was  working  for  his 
employer  at  his  employer's  plant,  and  was  cutting  a  piece  of 
wood  with  a  circular  saw,  the  wood  clamped  against  the  saw  and 
forced  the  second  finger  of  his  right  hand  into  the  saw,  causing 
a  traumatic  amputation  of  that  finger  of  the  first,  second  and 
part  of  the  third  joints.  He  also  received  severe  lacerations  i>f 
the  index  finger  and  thumb  of  that  hand.  By  reason  of  the 
lacerations  to  the  index  finger  and  thumb  as  aforesaid,  irrespec- 
tive of  the  amputation  of  the  second  finger,  August  Marhoffer 
would  have  been  disabled  for  a  period  of  ten  weeks  from  the  date 
of  the  accident. 

The  average  weekly  wage  of  August  Marhoffer  was  the  sum  of 
sixteen  dollars  and  thirty-two  cents. 

Award  of  compensation  is  hereby  made  against  Alexander 
Marhoffer,  employer,  and  Zurich  General  Accident  and  Liability 
Insurance  Company,  insurance  carrier,  to  August  Marhoffer, 
injured  employee,  at  the  rate  of  ten  dollars  and  eighty-eight  cents 
weekly  for  a  period  of  eight  weeks  from  December  11,  1915,  for 
the  disability  arising  through  the  injuries  to  the  index  finger  and 
thumb  of  his  right  hand,  and  for  the  further  and  subsequent 
period  of  thirty  weeks  for  the  loss  of  the  second  finger  of  his 
right  hand. 
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Id  the  Matter  of  the  Claim  of  Samuel  Ei^in,  for  CompeDsaticai 
Under  the  Workmen's  Compensation  Law,  against  Stollbb 
&  Cook  Compant,  Employer;  Metkopoi.it an  Mutoal  Lia- 
Biuxr  Inbdbangb  Company,  Insurance  Carrier 

Claim  No.  282YS 

(Decided  April  10,  1910) 

InjntiM  if«fv«d  br  Samuel  Klein  while  employed  as  an  ontaide  finiahei  by 
Staller  ac  Cook  Company,  a  corporation  engaKMl  in  manafacturiaK 
ornamental  iron  works. 

On  Januarj  B,  19ie,  Samuel  Klein,  while  employed  by  Stoller  4  Cook 
Company  bb  an  outgide  finiiiher,  was  breaking  off  a  piece  of  the  twist 
drill  so  as  to  sharpen  it  when  a  portion  of  the  drill  struck  liim  in  the 
eye  destroying  the  eight  of  that  eye.  His  average  weekly  wage  was  the 
Hum  of  twenty-ef^t  dollars  and  eighty-five  cents.     An  award  was  made. 

Robert  W.  Bonyng^  Chief  Counsel  to  State  Industrial  Cora- 
misaion. 

William  H,  Hotdikiss,  attorney  for  employer  and  insurance 
carrier. 

By  the  Couuissior. —  This  claim  came  on  before  the  Com- 
mission on  April  10,  1916,  at  which  time  the  Commision  had 
before  it  an  agreement  between  the  employer  and  employee  for 
the  payment  of  compensation  for  138  weeks  at  nineteen  dollars 
and  twenty-two  cents  per  week,  for  the  loss  of  the  left  eye,  under 
the  provisions  of  the  Workmen's  Comp«isation  Law,  and  also 
the  claim  of  Samuel  Elein  for  compensation  under  the  New  York 
law.  The  action  of  the  Commission  was  to  approve  the  said 
agreement  taking  no  action  upon  the  said  claim. 

All  the  evidence  submitted  before  the  Commission  having  bee» 
heard  and  duly  considered,  tlie  Commission  makes  its  eonclusionfl 
of  fact,  ruling  of  law,  and  award,  as  follows: 

On  January,  6,  1916,  the  day  when  Samuel  Klein  received 
his  injuries,  he  resided  at  871  East  One  Hundred  and  Swenty- 
ninth  street,  borough  of  Manhattan,  city  of  New  Yoi^,  and  was 
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employed  as  an  outside  finisher  by  StoUer  &  Cook  Company,  a 
corporation  engaged  in  tte  business  of  mantifacturiug  ornamental 
iron  work,  with  a  plant  and  place  of  business  at  550  Trinity 
avenue,  borough  of  The  Bronx,  city  of  New  York. 

On  January  5,  1916,  one  Samuel  Strauss  was  the  foreman  of 
StoUer  &  Cook  Company,  and  on  that  date  at  about  7  a,  m., 
Strauss  met  Samuel  Klein,  the  claimant  herein,  in  the  Hudson 
Terminal  Station,  borough  of  Manhattan,  city  of  New  York,  and 
there  entered  into  a  contract  by  which  Samuel  Klein  was  to  work 
for  StoUer  &  Cook  Company  on  some  construction  work  which 
that  compajiy  had  at  Newark,  N.  J.,  the  employment  to  begin 
the  following  morning  and  to  he  at  the  rate  of  five  dollars  per 
day  for  his  services  with  an  extra  allowance  of  thirty  cents  per 
day  for  carfare  from  and  to  New  Yoii  City,  N.  Y,,  and  Newark, 
N.  J.,  the  employment  being  for  the  particular  work  being  done 
at  Newark,  N.  J.  On  January  6,  1916,  Samuel  Klein  proceeded 
from  New  York  to  Newark,  N.  J.,  and  started  working  for  Stol- 
ler  &  Cook  Company  upcm  a  hotel  building  in  the  course  of  con- 
stniction  in  Broad  street,  Newark,  N.  J.  At  about  10  a.  m.  of 
that  day  while  Samuel  Klein  was  working  for  his  employeir  at 
the  said  place  where  the  construction  woik  was  going  on,  and 
while  breaking  off  a  piece  of  a  twist  drill  preparatory  to  sharpen- 
ing the  same,  the  piece  that  he  brc^e  off  flew  into  his  left  erye, 
perforating  the  same  and  causing  an  injury  resulting  in  complete 
permanent  blindness  of  that  ^e,  and  consequent  permanent  loss 
of  use  thereof. 

The  average  weekly  wage  of  Samuel  Klein  was  the  sum  of 
twimty-eight  doUars  ajid  eighty-five  cents. 

The  report  of  agreeanent  as  to  the  paymeot  of  compensation 
made  between  Samuel  Klein,  employee,  and  StoUer  &  Cook  Com- 
pany, employer,  and  filed  by  Metropolitan  Mutual  LiabiUty  In- 
surance Company,  insurance  carrier,  caUing  for  the  payment  of 
compensatiim  to  Samuel  Klein,  injured  employee,  at  the  rate  of 
nineteen  doUars  and  twenty-three  cents  wedily  for  a  period  of 
128  weeks,  beginning  the  6th  day  of  January,  1916,  is  hereby 
approved  as  being  in  accordance  with  the  Workmen's  Compensa- 
tion Law  of  the  State  of  New  York. 
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In  the  Matter  of  the  Claim  of  Cabl  Pdbch,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Ionatius 
Sawmillbb,  Employer;  Travelers  Insurance  Company, 
Insurance  Carrier 

Claim  No.  18412 

(Decided  April  12,  1910) 

Injuries  received  bj  Ciil  Pnich  while  emploTed  u  a  coal  yaid  helper  by 
InKnatlna  SawmjUer  is  the  citjr  of  SyraniM. 

On  Septemlter  20,  IQ16,  Carl  Puach,  while  emplojed  as  a  helper  in  and 
about  a  coal  yard  owned  and  operated  by  Ignatiua  Sawmiller  at  Syra- 
lAise,  N.  Y.,  and  was  loading  a  wagon  with  ratil  fri)m  a  box  car  when 
the  horget  Buddenl;  started  and  he  waa  caught  between  the  wagon  and 
a  coal  shed  receiving  a  fracture  of  the  left  leg  and  other  injuries  dis- 
abling him  from  work  until  Becember  23,  1916,  and  on  that  date  be  was 
Dtill  disabled.  A  physician  ordered  him  to  do  certain  exercise  to  pre- 
vent ankylosis  of  the  knee  joint,  and  while  going  through  these  exercises 
he  fell  and  sustained  another  fracture  which  diaabled  him  fnnn  work 
until  March  23,  191ft.  His  average  weekly  wage  was  the  sum  of  ten  dol- 
lars and  ftft^'Cight  cents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Commis- 


James  M.  McCloakey,  attoprney  for  employer  and  insurance 
carrier. 

By  tiik  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  September  20,  1915,  the  day  when  Carl  Pusch  received  hia 
injuries,  he  resided  at  1104  Townsend  street,  Syracuse,  N.  T.,  and 
was  employed  as  a  helper  in  and  about  a  coal  yard  owned  and 
operated  by  Ignatius  Sawmiller  who  was  in  the  business  of  retail- 
ing coal  and  wood,  and  in  connection  with  such  business,  the  opera- 
tion of  vehicles  olJierwise  than  on  tracks,  with  a  place  of  business 
at  1801  Xo.  Saline  street,  Syracuse,  N.  Y. 


Pdr,yGOOgIe 


PuSCli    V,    fcJAWJllLLElt  443 

State  Industrial  ConuniBHion 

On  said  date  while  Carl  Pusch  was  working  for  his  employer 
at  his  employer's  plaiit,  and  was  engaged  with  some  fellow  work- 
men in  loadiug  a  wagon  with  coal  from  a  box-car,  the  horses 
suddenly  started  running  and  Pusch  was  caught  between  the  wagon 
and  the  coal  ahed  and  thereby  received  a  fracture  of  the  left  1^ 
extending  to  the  knee  joint,  and  other  injuries  thereto,  a  lacerated 
wound  four  inclies  long  above  the  left  knee,  an  incised  wound  over 
the  second  left  rib  and  abrasions  and  bruises  of  the  left  and  right 
forearms  and  of  the  forehead  and  chest,  by  reason  of  which  injuries 
Carl  Pusch  was  disabled  from  the  date  of  the  accident  to  December 
23,  1915,  and  on  that  date  was  still  disabled.  Between  those  dates 
he  had  been  under  the  care  of  a  physician  and  had  progressed  with 
hie  recovery  to  such  an  extent  that  his  physician  had  given  bim 
certain  exercises  to  do  in  order  to  prevent  ankylosis  of  the  knee 
joint,  and  on  December  25,  1915,  while  going  through  these 
exercises  in  his  kitchen  be  slipped  and  fell  to  the  floor  and  broke 
the  surgical  neck  of  his  left  femur,  and  was  disabled  from  working 
for  the  further  period  from  December  23,  1915,  to  March  23, 1916, 
and  on  that  date  he  was  still  disabled.  The  second  fall  was  a 
natural  consequence  of  the  treatment  which  was  given  him  for  his 
first  injurj'. 

The  average  we^ly  wage  of  Carl  Pusch  was  the  sum  of  ten 
dollars  and  fif^-eight  cents. 

Award  of  compensation  is  hereby  made  against  Ignatius  Saw- 
miller,  employer,  and  Travelers  Insurance  Company,  insurance 
carrier,  to  Carl  Pusch,  wnployee,  at  the  rate  of  seven  dollars  and 
five  cents  weekly,  for  a  period  of  twenty-four  weeks  from  October 
4,  1915,  to  March  23,  1916,  and  the  claim  is  hereby  continued  for 
further  hearing. 
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In  the  Matter  of  the  Claim  of  (Jonrad  Kbaueb,  for  Coini)enaa- 
tjon  under  the  Workmen's  C'i)mi>eiisation  Law,  against 
William  Schalk,  Employer 

Claim  No.  21741 

(Decided  April  12,  1916) 

InjniiflB  receir«d  by  Conrad  Kramer  while    employed  by  William  Scbalk  is 
renoTatlag  a  house. 

The  employer  herein  liad  taken  a  contract  to  renovnte  the  surface  of 
a  building;  he  entered  upon  the  job  himaelf,  assisted  by  a  brother  of  the 
claimant.  Subsequently,  however,  he  was  called  away  on  a  New  Jereey 
Job  and  left's  ctaimant'a  brother  in  charge,  and  the  latt«r  secured  the 
claimant  to  asaist  him.  While  descending  from  a  scatTold  by  meana  of 
a  rope  claimant  fell  several  stories  and  wae  severely  injured.  An  award 
was  made. 

The  firm  of  Caulder,  Xassoct  &  Lanning,  real  estate  agents, 
made  an  agreement  with  Mr.  Schalk  to  renovate  the  surface  of  a 
building  for  one  of  their  clients.  It  seems  the  building  had  been 
covered  with  parafine  and  had  become  discolored.  The  lenoTating 
consisted  of  washing  off  the  parafine  with  gasoline  in  order  to 
restore  the  material  to  its  original  color.  Schalk  took  the  job  for 
not  more  than  eighty  dollars.  He  furnished  hia  own  scaffolding, 
ropes  and  material  and  started  to  do  the  job  with  one  Peter 
Kramer,  a  brother  of  the  claimant.  Shortly  after  beginning  the 
job  Mr.  Schalk  was  called  to  do  some  work  in  New  Jers^  and 
left  the  job  with  Kramer  to  complete,  and  Peter  Kramer  secured 
the  services  of  the  claimant  to  assist  in  completing  the  job.  ^Vhile 
descending  from  work  on  a  scaffold  by  means  of  a  rope,  he  fell 
several  stories  and  was  se\'erely  injured. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Ilornoe  W.  Pnlmer,  attorney  for  claimant 
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Valeiitine  Ahem,  attorney  for  Mr,  Laniiing. 

William  Schalk,  iu  person. 

Lyon,  Commisaioner. —  I  am  of  opinion  that  the  employment 
comes  under  the  act  in  group  42  under  the  term  "  renovating  ". 
My  own  opinion  is  that  neither  the  firm  of  Caulder,  NasBOct  & 
Lanning  nor  their  client  can  be  held  to  he  the  employer  in  this  case, 
although  the  owner  of  the  building,  if  claim  were  made  against 
him,  might  be  held  under  the  decision  recently  made  by  the  Com- 
mission in  Matter  of  Dowd.  Be  that  aa  it  may,  no  claim  is  here 
made  against  the  owner  of  .he  building,  the  claim  having  been 
filed  against  Mr.  Schalk,  Mr,  kSchalk  having  taken  the  job  for  an 
upset  price  including  the  furnishing  by  himself  of  all  the  tools, 
scaffolding,  ropes,  etc.,  with  which  to  do  the  job,  in  my  opinion 
became  an  independent  contractor  and  cannot  relieve  himself  of 
that  burden,  so  far  as  the  claimant  is  concerned,  by  turning  the 
doing  of  the  work  over  to  Peter  Kramer,  whether  Mr,  Peter 
Kramer  was  his  partner  or  only  his  superintendent.  It  follows, 
therefore,  than  an  award  should  be  made  against  William  Schalk, 
and  I  so  advise. 


In  the  Matter  of  the  Claim  of  Gebtbude  I.  Eldeidoe  and  Minor 
Children, -for  Comi>en8ation  under  the  Workmen's  Compensa- 
tion Law,  for  the  Death  of  William  Eldbidoe,  against  Endi- 
cott, Johnson  &  (,"o.,  Employer ;  Employers'  Liability 
AsBDBANCE  CoEPOEATioN,  Ltd,,  InsuTauce  Carrier 

aaim  No.  15061 

(Decided  April  12,  ISIS) 

InjtulM  received  hj  Willuim  Eldiidge,  reaultlnx  in  Ue  dratk,  while  employed 
by  Endicott,  Johnson  ft  Co. 

On  November  20,  1016,  William  fildridge  died  from  Anthru  while 
employed  at  the  Endicott,  Johnson  k  Co.  ttmnery.  The  only  queetian 
involved  ii  whether  auch  k  decease  can  result  from  ttt  Hcid«nt.     On 
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November  16,  1915,  while  being  shaved,  the  deceased  received  a  slight 
cut  with  a  razor;  the  following  morning  his  neck  began  to  swell,  lie 
died  a  few  daya  later  from  anthrax.  Held,  that  there  is  no  proof  that 
deceased  received  the  anthrax  poison  while  aetustly  employed  at  liis 
work;  the  only  accident  waa  the  cut  with  the  razor.     Award  denied. 

Robert  VV.  Bonynge,  Chief  Counsel  to  State  Industrial 
CommissioQ. 

W.  L.  Tufts,  attorney  for  insurance  carrier. 

Lyos",  Cominisflioner, —  I  am  of  the  opinion  that  it  cannot  be 
held  that  Mr.  Eldridge's  death  was  the  result  of  an  accident 
within  the  meaning  of  the  CompenBation  Law.  In  her  claim  for 
compensation  Mrs,  Eldridge  says,  in  answer  to  the  question,  what 
the  nature  of  the  injury  was,  "while  being  shaved  on  November 
16th  his  neck  was  lightly  cut  with  a  razor.  Shortly  after  com- 
mencing work  the  following  morning  his  neck  began  to  swell, 
anthrax  germs  presumably  having  entered  the  cut."  In  an  affi- 
davit which  she  later  submitted,  she  says,  "Mr.  Eldridge  came 
from  the  barber  shop  where  he  had  been  shaved  and  his  neck  waa 
bleeding  from  a  place  on  it  where  he  said  it  had  been  cut  by  the 
barber.  It  bled  quite  a  bit  after  he  came  home.  This  healed 
over  but  it  showed  a  red  spot  where  it  had  been  cut,  and  after- 
wards a  pimple  appeared  at  that  place.  On  Wednesday  morning, 
November  l7th,  there  was  a  little  white  spot  in  tbe  middle  of  the 
pimple  which  appeared  to  be  festered  and  appeared  as  though 
there  was  pus  in  it.  I  took  a  needle  and  pricked  it  and  lifted 
up  the  edge  of  the  white  part,  but  no  pus  was  discharged  but  it 
bled  a  little."  On  the  eighteenth,  Mr.  Eldridge  y/aa  removed 
to  a  hospital  where  he  died  two  days  later  from  the  disease  known 
as  anthrax. 

Anthrax  seems  to  be  a  very  infectious  disease  most  often  con- 
tracted while  working  aroimd  hides,  wool  and  skins  of  animals. 
The  firm  of  Endieott,  Johnson  &  Co,  are  tanners  and  Mr.  Eldridge 
was  working  at  the  time  among  hides  in  the  business  of  his 
employer.  I  think  it  is  fair  to  assume  that  he  contracted  anthrax 
in  the  course  of  his  employment,  and  the  question  is,  can  his  death. 
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under  the  circiunstancea,  be  attributed  to  aa  accidental  injury 
arising  out  of  and  in  the  course  of  his  employment  ?  The  only 
accident  of  which  there  ia  the  slightest  proof  was  the  slight  wound 
which  Mr.  Eldridge  received  at  the  barber  shop.  It  seems  to  be 
pretty  well  understood  that  anthrax  is  most  usually,  if  not  always, 
contracted  by  a  genu  entering  through  some  abrasion  of  the  skin. 
Assuming  that  Mr.  Eldridge,  while  handling  skins  infected  with 
anthrax,  in  some  way  rubbed  his  hand  containing  germs  over  the 
wound  on  his  face,  I  do  not  think  that  such  an  act  can  be  held 
to  be  an  accident.  Jtanifestly  the  accident  which  happened  to 
Mr.  Eldridge  was  the  cutting  of  his  face  by  the  barber,  and  no  one 
would  claim  that  such  a  cut  was  received  by  him  in  the  course 
of  his  emploj-ment.  So  far  as  I  can  see  Mr,  Eldridge  would  have 
been  immune  from  anthrax  at  the  particular  time  when  he  con- 
tracted it,  had  it  not  been  for  the  prior  injury  while  being  shaved. 
It  was  held  in  the  ease  of  Bacon  v.  United  States  Mutual  Acci- 
dent Association,  123  N.  T.  304,  that  contact  with  an  anthrax 
germ  alone  causing  death  was  not  an  accidental  injury.  Had  a 
cut  or  abrasion  or  wound  been  received  while  the  employee  was 
in  the  course  of  his  employment,  the  Commission  would  have 
been  disposed  to  find,  as  it  did  in  the  Henry  caae,  that  the  sub- 
sec|uent  infection,  that  is,  the  entrance  of  the  anthrax  germ,  was 
such  a  disease  or  infection  as  might  naturally  and  unavoidably 
have  resulted  from  the  injury,  and  that  the  claimant  would  have 
been  entitled  to  receive  compensation. 

In  the  present  case,  however,  I  am  of  the  opinion  that  death 
was  not  the  result  of  an  "  accidental  injury  arising  out  of  and  in 
the  course  of  his  employment  and  such  disease  or  infection  as 
may  naturally  and  unavoidably  result  therefrom  "  (Compensation 
Law,  %  3,  subd.  7),  and  I  advise  that  an  award  be  denied. 
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In  the  Matter  of  tlie  Claim  of  Thomas  Heabx,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  State  of 
New  Yobk,  Dipabtmsitt  of  Public  WonKs 

Case  No.  1685 

(Decided  April  12,  1916) 

Injoriei  received  by  Thomas  H««ni  wbile  empl07«9  mm  m  labonr  by  tlie  SUte 
Department  of  PuUle  Woifci. 

On  December  12,  1916,  while  ThomAB  Beam  was  employed  as  a  laborer 
on  the  Erie  canal  at  Aqueduct,  Fort  Plaia,  N.  Y.,  helping  in  demolishing 
a  bridge  at  that  point,  a  ladder  which  he  was-  ascending  slipped  and  he 
fell  into  the  canal  bed  receiving  injuries  of  the  head,  face,  arms  and  right 
leg  disabling  him  from  work  for  four  months  after  the  accident.  His 
average  weekly  wage  was  the  sum  of  eleven  dollars  and  fifty-four  cents- 
Award  denied. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

J.  L,  Moore,  attorney  for  claimant. 

By  THE  CoMMiBSiON, — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  December  12,  1915,  the  day  when  Thomas  Heam  received 
his  injuries,  he  resided  at  17  Hancock  street,  Fort  Plain,  N.  T., 
and  was  ranplojed  as  a  laborer  l^  the  Department  of  Public  Works 
of  the  State  of  New  Tork,  which  Department  was  not  in  bosineas 
for  pecuniary  gain. 

On  said  date  while  Thomas  He&m  was  working  for  said  Depart- 
ment on  the  Erie  canal  at  Aqueduct,  Fort  Plain,  N,  Y.,  and  while 
engaged  in  the  demolition  of  a  bridge  at  that  place,  a  ladder  which 
he  was  ascending,  slipped  and  he  fell  with  the  ladder  into  the  bed 
of  the  Erie  canal,  thereby  receiving  a  multiple  fracture  of  the 
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right  ilium,  severe  contusions  of  the  right  lumbar  muscle,  abrasions 
of  the  bead,  face,  arms  and  right  1^,  whereby  he  was  disaUed 
from  working  for  a  period  of  four  months  after  said  accident 

The  average  weekly  wage  of  Thomas  Heam  was  the  sum  of 
eleven  dollars  and  ftfty-four  cents. 

The  claim  of  Thomas  Heam  against  the  State  of  Now  Tork. 
Department  of  Public  Works,  is  hereby  denied  on  the  ground  that 
the  State  of  New  York,  tbrough  its  Department  of  Public  Works, 
was  not  engaged  in  business  for  pecuniary  gain  at  the  time  of  the 
accident  to  Thomas  Heam  and  in  respect  of  the  work  which 
Thomas  Heam  was  doing  at  the  time  of  the  accident. 


In  the  Matter  of  the  Claim  of  Dennis  Doi-i-akd,  for  Compensation 
under  tiie  Workmen's  Compensation  Law,  against  Tbahsit 
Development  Company,  Employer  and  Self-Insurer 

Claim  No.  21595 

(Decided  April   12,  1910) 

Injnriei  recalved  by  Dennis  Dollard  wbite  employed  aa  «  caipcntei  by  the 
Tl«nslt  Development  Company. 

On  K&j  £8,  lQ]g,  while  Dennie  Dollard  was  emplo>^ed  ai  a  carpenter 
by  the  Transit  Development  Company,  a  corporation  engaged  as  a 
common  carrier  in  the  borough  of  Brooklyn,  city  of  New  York,  and  while 
he  woe  at  work  at  the  shope  of  the  company  tearing  a  dirt  car  apart, 
he  attempted  to  sharpen  a  chisel  on  an  emery  wheel  when  the  speed  of 
the  latter  threw  his  right  hand  against  the  wheel  causing  an  abrasion 
of  the  little  flnger  which  became  infected.  An  operation  was  requiied 
beeause  ol  the  infection  of  the  flnger  and  he  was  disabled  from  work  for 
seventeen  weeks.  Ilis  average  weekly  wage  was  the  sum  of  fourteen 
dollars  and  forty-two  cents.     An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  OMn- 
mission. 

George  D.  Yeomans,  attorney  for  employer. 
Statb  Dept.  Rbpt. —  Vol.  8        29 
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Bt  the  Commission. — All  the  evidence  aubmitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  concluBioDs  of  fact,  mling  of  law,  and  award,  as 
follows : 

On  July  28,  1915,  the  day  when  Dennis  Dollard  received  bia 
injuries,  he  resided  at  589  Belmont  avenue,  borough  of  Brooklyn, 
city  of  New  York,  and  was  employed  as  a  carpenter  by  Transit 
Development  Company,  a  corporation  engaged  in  the  operation 
of  a  railroad  as  a  common  carrier  in  the  borough  of  Brooklyn, 
city  of  New  York,  and  in  connection  therewith  the  operation  of 
repair  shops,  with  a  plant  on  Fifty-second  street  between  First  and 
Second  avenues,  borough  of  Brooklyn,  city  of  New  York. 

On  said  date  while  Dennis  Dollard  was  working  for  hie  employer 
at  his  employer's  plant  and  was  engaged  in  tearing  apart  a  din 
ear,  he  went  to  an  emery  wheel  to  sharpen  a  chisel  and  the  speed  of 
the  emery  wheel  threw  his  right  hand  against  the  wheel,  causing 
thereby  an  abrasion  on  the  back  of  the  little  finger  of  the  right 
hand,  which  wound  became  infected.  Dollard  continued  working 
until  August  second  when  he  had  to  quit  on  account  of  the  swollen 
and  painful  condition  of  his  right  hand.  On  August  third  he 
returned  to  the  plant  and  notified  his  foreman  that  his  hand  was 
badly  swollen  and  that  he  would  have  to  lay  off  but  be  did  not 
state  how  he  received  his  injury.  On  August  seventh  he  was 
operated  upon  for  the  infection  and  was  unable  to  return  to  work 
until  Novanber  26,  1915,  a  period  of  seventeen  wedis  disability, 
caused  by  the  said  injury.  The  injury  has  resulted  in  the  per- 
manent ankylosis  of  the  middle  finger.  Also  the  little  finger  whs 
injured  by  the  said  infection,  which  latter  injury  irrespective  of 
the  injury  to  the  middle  finger  would  have  disabled  Dennis  Dollard 
until  the  said  November  26,  1915.  Dennis  Dollard  did  not  give 
written  notice  of  injury  to  his  employer  until  December  15,  1915, 
but  his  failure  to  give  such  notice  within  ten  days  of  the  accident 
did  not  prejudice  his  employer. 

The  average  weekly  wage  of  Dennis  Dollard  was  the  sum  of 
fourteen  doUars  and  forty-two  cents. 

Award  of  ccnnpensation  is  hereby  made  against  Transit  Develop- 
ment Company,  employer,  to  Dennis  Dollard,  injured  employee, 
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at  tlie  rate  of  nine  dollars  and  fifty-one  cents  weekly,  for  a  period 
of  fifteen  weeks  from  August  16,  1915,  for  the  disability  occasioned 
by  the  injury  to  the  little  finger  of  his  right  hand,  and  for  the 
further  and  subsequent  period  of  thirty  weeks  for  the  loss  of  the 
use  of  the  middle  finger  of  his  right  hand;  and  the  failure  of 
Demiifl  Dollard  to  give  written  notice  of  his  injury  to  his  employer 
within  ten  days  of  the  date  of  the  accident  is  hereby  excused  on 
th«  ground  that  such  failure  has  not  prejudiced  his  employer. 


Td  the  Matter  of  the  Claim  of  Gaspabe  Valente,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  against 
Lehiqh  Vallky  Railroad  Company,  Employer 

Case  No..  32773 

(Decided  AprU   18,  1916) 

Ujnries  tcceiTetl  by  Gupare  Valente  while  evployed  as  a  lonKshoiemaa  iy 
the  Lehigh  Valley  RailtOBd  Company  in  the  city  of  New  YotIc. 

On  March  20,  1916,  while  Gaspare  Valente  was  employed  aa  a.  long- 
ahoreman  by  the  Lehigh  Valley  Railroad  Company  in  the  txirough  of 
Manhattan,  city  of  New  York,  be  was  engaged  in  moving  a  heavy  beam 
at  pier  No.  34.  North  river,  when  another  beam  elid  upon  his  right 
foot  caiuing  a  fracture  of  the  big  toe  and  disabling  him  from  worlc. 
Hia  average  weekly  wage  was  the  snm  of  eleven  dollara  and  fifty-tonr 
centa.     An  award  waa  made. 

Robert  W,  Bonynge,  Chief  Coiinsel  to  State  Industrial  Com- 


Eenjamin  F.  LaRue,  attorney  for  employer. 

By  the  Commibsioh. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  C(Hiimis- 
sion  makea  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  March  20,  1916,  the  day  when  Gaspare  Valente  received  his 
injuries,  he  resided  at  291  Elizabeth  street,  borough  of  Manhattan, 
city  of  New  York,  and  was  employed  as  a  longshoreman  by  Lrfiigh 
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Valley  Kailroad  Company,  a  corporation  engaged  ia  the  operation 
of  a  railroad  as  a  common  carrier  between  points  within  the  State 
of  New  York  and  also  between  points  within  the  State  of  New 
York  and  points  in  other  states,  and  in  connection  therewith  the 
operation  of  docks  in  the  borough  of  Manhattan,  city  of  New 
York.  On  said  date  while  Gaspare  Valente  was  working  for 
his  employer  at  his  employer's  Pier  No.  34,  North  river,  and  was 
engaged  in  moving  a  heavy  beam,  another  beam  slipped  on  bis 
right  foot,  causing  a  fracture  and  bruise  of  the  big  toe,  by  reason 
of  which  injury  Gaspare  Valente  was  disabled  from  working  from 
the  date  of  the  accident  to  April  10,  1916,  a  period  of  three  weeks, 
and  on  that  date  was  still  disabled. 

The  average  weekly  wage  of  Gaspare  Valente  was  the  sum  of 
eleven  dollars  and  fifty-four  cents. 

Award  of  compensation  is  hereby  made  against  Lehi^  Valley 
Railroad  Company,  employer,  to  Gaspare  Valente,  injured  em- 
ployee, at  the  rate  of  seven  dollars  and  sixty-nine  cents  weekly  for 
a  period  of  one  week  from  April  3,  1916,  to  April  10,  1916,  and 
the  claim  is  hereby  continued  for  further  hearing. 


In  the  Matter  of  the  Claim  of  Annantonia  Gargako,  Widow, 
and  Minor  Son,  for  Compensation  under  the  Workmen's  Com- 
pensation Law,  for  the  Death  of  Amato  Gargano,  against  The 
Delaware,  Lackawanna  and  Western  Raileoad  Company, 
Employer  and  Self-Insurer 

aaim  No.  15373 

(Decided    April   19,   1916) 

Injuriu  racdTcd  by  Anuto  Gargano,  nsii1tiii{  Id  his  death,  while  «mpIo7ed 
u  ■  tuck  Uborai  hf  the  Delaware,  Lackawaniu  and  Western  Kall- 
road  neai  Coming.  N.  T. 

On  June  19,  191S,  white  Amato  QargBiio  was  employed  by  the  Dela- 
ware, Lackawanna  and  Western  Railroad  Company  aa  a  track  laborer 
on  its  main  line  track  near  Corning,  N.  V.,  a  storm  arose  and  Gargano, 
to  escape  the  same  crawled  under  cars  which  were  atanding  on  a  aiding.  A 
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freight  train  backed  upon  tlie  sidinK  cauBiag  one  o[  the  cars  to  run 
over  Gargano  and  instantlr  ktilling  him.  His  average  weekly  wage  waa 
the  sum  of  nine  dollars  and  twenty-three  cents.     An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
missioD. 

A.  J.  MoMahon,  attorney  for  employer. 

By  thb  Oohmisbion. — All  the  evidence  submitted  before  the 
CommiBaion  having  been  heard  and  duly  considered,  the  Commia- 
gion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows: 

On  June  19,  1915,  the  day  when  Amato  Gargano  received  the 
injuries  which  resulted  in  his- death,  he  resided  at  Coming,  N.  Y., 
and  was  employed  as  a  track  laborer  by  the  Delaware,  Lackawanna 
&  Western  Railroad  Company,  a  corporation  engaged  in  the  ope- 
ration of  a  railroad  as  a  common  carrier  between  points  wiUiin 
the  State  of  New  York  and  also  between  points  within  the  State 
of  New  York  and  points  in  other  states. 

On  said  date  while  Amato  Gargano  was  working  for  his  em- 
ployer on  his  employer's  main  line  tracks,  ^ich  tracks  were  used 
in  both  interstate  and  intrastate  commerce  at  or  near  Coming, 
N.  Y.,  a  rain  storm  came  up  at  about  8 :30  a.  m.  and  Oargano  with 
other  follow  employees,  took  refuge  from  the  rain  by  crawling 
under  some  ears  which  were  standing  on  a  side  track.  These  cars 
were  loaded  with  interstate  freight.  While  the  men  were  under 
said  cars,  a  freight  train  of  the  said  company  which  was  at  the 
time  engaged  in  interstate  commerce,  backed  upon  the  sidetrack 
and  bunked  into  the  said  cars,  causing  one  of  the  cars  to  mn  over 
Gai^ano  and  he  was  thereby  instantly  killed.  The  injuries  which 
caused  the  death  of  Amato  Gargano  were  not  occasioned  by  any 
n^ligwice  attributable  to  his  employer. 

The  average  weekly  wage  of  Amato  Gargano  was  the  sum  of 
nine  dollars  and  twenty-three  cents. 

Amato  Gargano  left  him  surviving  his  widow,  .\nnantonia 
Gargano,  aged  thirty-five  years,  and  his  son,  Orlando  Gargano, 
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aged  two  years,  the  claimauta  herein,  and  no  other  child  or  chi1dr«i 
under  the  age  of  eighteen  years. 

Award  of  compensatiou  is  hereby  made  against  the  Delaware, 
Lackawanna  and  Western  Railroad  Company,  employer,  to  the 
widow  and  minor  son  of  Aniato  Gargano,  deceased  employe^  as  fol- 
lows: To  Annantonia  Gargano,  widow,  aged  thirty-five  years,  at  the 
rat©  of  two  dollars,  seventy-six  and  niue-teuths  cents  weekly  during 
widowhood,  with  two  years'  compensation  in  one  sum  upon  re- 
marriage ;  and  to  Orlando  Gargano,  son,  aged  two  years,  at  the 
rate  of  ninety-two  and  three-tenths  cents  weekly  until  he  shall 
arrive  at  the  age  of  eighteen  years. 


In  the  Matter  of  the  Claim  of  Tony  Fidele,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Erie  Rail- 
EOAD  Company,  Employer 

Case  No.  17047 

(Decided   April   19.   1910) 

InjniiM  teceired  b7  Tony  Pidele,  a  froisht  handlei  employed  by  Erie  lUil- 
load  Company  at  Salamanca,  M.  Y. 

On  Novemljer  29,  1915,  while  Tony  Fidele  was  employed  by  the  Erie 
Railroad  Company,  a  corporation,  engaged  ax  a  Freigiit  handler,  and 
while  upon  a  transfer  platform  at  Salamaocn,  he  attempted  to  replace 
upon  a  car  a  door  which  he  had  removed  for  the  purpose  of  getting 
into  the  car,  and  Bustained  thereby  a  severe  strain  of  the  back  disabling 
him  from  work  until  April  11,  1916.  His  average  weekly  wage  was  the 
sum  of  twelve  dollars  and  ninety-two  cents.    An  award  wae  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

W.  S.  Throop,  attorney  for  employer. 

By  the  Co-MMissioN. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Comniis- 
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aion  makee  ita  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  November  29,  1915,  tte  day  when  Tony  Fidele  received  his 
injuries,  be  resided  at  68  E.  State  street,  Salamanca,  N.  Y.,  Hnd 
was  employed  aa  a  freigbt  handler  by  tbe  Erie  Railroad  Company, 
a  corporation  engaged  in  the  operation  of  a  railroad  aa  a  common 
carrier  between  points  within  the  State  of  New  York  and  also 
between  points  within  the  State  of  New  York  and  points  in  other 
states. 

On  said  date  while  Tony  Fidele  was  working  for  bis  employer 
on  a  transfer  platform  at  Salamanca,  N.  Y.,  and  while  he  was 
attempting  to  replace  on  the  car  a  door  which  he  had  removed 
for  the  purpose  of  getting  access  to  the  car,  he  received  thereby 
a  severe  strain  in  tbe  left  side  of  the  back,  causing  severe  miisciilar 
soreness  radiating  down  tbe  leg  to  tbe  left  knee,  by  reason  of  which 
injury  he  was  disabled  from  tbe  date  of  the  accident  until  April 
11,  1916,  and  on  that  date  be  was  still  disabled.  At  tbe  time  of 
tbe  accident  the  car  on  which  he  was  working  was  loaded  with 
merchandise  consigned  to  ileadville,  Penn,,  and  both  the  employer 
and  employee  were  engaged  in  interstate  commerce.  The  injuries 
to  Tony  Fidele  were  not  occasioned  by  any  n^ligence  attributable 
to  his  employer. 

The  average  weekly  wage  of  Tony  Fidele  was  the  sura  of  twelve 
dollars,  ninety-two  cents. 

Award  of  compensation  is  hereby  made  against  tbe  Erie  Eail- 
road  Company,  employer,  to  Tony  Fidele,  employee,  at  the  rate  of 
eight  dollars  and  sixty-one  cents  weekly  for  a  period  of  seventeen 
weeks  from  December  14,  1915,  to  April  11,  1916,  and  theelaim 
is  hereby  continued  for  further  hearing. 
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In  the  Matter  of  the  Claim  of  Mahy  Fitzpatkick  and  Five  Minor 
Children,  for  Compensation  under  fh©  Workmen's  Compensa- 
tion Law,  for  the  DeaUi  of  Alfhed  A.  Fitzpatbick,  against 
Blaceall  &  Baldwin  Company,  Employer;  The  Tkatelkbs' 
Inbubanoe  Company,  Insurance  Carrier" 

Claim  No.  880 

(Decided  April  19,  1916) 

lojniies  ncvived  by  Alfred  A.  FitxpAtrick,  reiQltins  In  hii  duth,  while  em- 
ployed u  an  electrldan's  h«Ip«r  by  BUckall  ft  BAldwin  Compuiy. 

On  U»rch  31,  1916,  Alfred  A.  FitEpatrick,  while  employed  by  Blackall  A. 
Baldwin  Company,  electrical  engineers  in  the  borough  of  Manhattan,  city 
of  New  York,  was  at  work  under  a  coiitract  which  the  company  had  a'. 
E^mporium,  Penn.,  when  he  came  in  contact  with  a  live  wire  at  a  swibdi 
board,  receiving  a  shock  of  electricity  of  about  660  Tolts,  and  died 
instantly.  His  average  weekly  wage  was  the  ium  of  nineteen  dollars  and 
ninety-five  cents.    An  award  was  made, 

Kohert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Cora- 
miasion. 

A.  E,  Willonghby,  attorney  for  employer  and  insurance  carrier. 

By  the  CouuisaioN. —  All  the  evidence  aubraitted  befwe  the 
Commission  having  been  heard  and  duly  considered,  the  OommiB- 
siou  matee  its  conclusi<ais  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  March  31,  1916,  the  day  when  Alfred  A.  Fitspatrick 
received  the  injuries  which  resulted  in  his  deatli,  he  resided  at 
1218  First  avenue,  borou^  of  Manhattan,  city  of  New  York,  and 
waa  employed  as  an  electrician's  helper  by  Blackall  &  Baldwin 
('(Hnpany  who  were  in  the  business  of  contracting  engineers  with 
n  place  of  business  at  39  Courtlandt  street,  borou^  of  Manhattan, 
city  of  New  York.  The  said  company  had  a  contract  for  the 
installation  of  some  electric  work  for  the  .^tua  Explosives  Com- 
pany at  Emporium,  Penn.    Fitzpatrick  was  first  employed  by  the 
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said  company  for  the  period  from  December  13,  1915,  to  January 
18,  1916,  ajid  then  agaiu  from  February  1,  1916,  to  March  31, 
1916,  the  date  of  the  accident.  The  contract  of  employment  wds 
entered  into  in  New  York  city  and  Fitzpatrick's  transportation 
to  and  from  the  job  from  New  York  was  paid  by  the  employer  in 
all  inatancea  and  his  board  was  paid  while  he  was  at  Emporium. 
In  both  instances  he  was  immediately  sent  to  Emporium  to  start 
work.  He  maintained  his  home  with  his  wife  in  New  York 
during  his  absence  at  Emporium. 

On  said  date  while  Alfred  A.  Fitzpatrick  was  working  for  his 
employer  at  the  place  of  said  constructiMi  work  at  Emporium, 
Penn.,  he  accidentally  came  in  contact  witii  a  live  wire  at  a 
switchboard  and  thereby  received  a  shock  of  electricity  of  about 
660  Tolta,  causing  his  instant  death. 

The  average  weekly  wage  of  Alfred  A.  Fitzpatrick  was  the 
Bum  of  nineteen  dollars  and  ninety-tive  cents, 

Alfred  A.  Fitzpatrick  left  him  surviving  his  widow,  Mary  Fitz- 
patrick, aged  twenty-eight  years ;  his  son,  James,  aged  nine  years ; 
his  son  William,  aged  seven  years;  his  daughter,  Mary,  aged  four 
years;  his  son,  Arthur,  aged  three  years;  and  his  daughter,  Agnes, 
aged  one  year;  the  claimants  herein,  and  no  other  child  or  children 
under  the  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  Blackall  & 
Baldwin  Company,  employer,  and  the  Travelers'  Insurance  Com- 
pany, insurance  carrier,  to  the  widow  and  minor' children  of 
Alfred  A.  Fitzpatrick,  deceased  employee,  as  follows:  to  Mary 
Fitzpatrick,  widow,  aged  twenty-eight  years,  at  the  rate  of  five 
dollars,  ninety-eight  and  one-half  cents  weekly  during  widowhood, 
with  two  years'  compensation  in  one  sum  upon  remarriage;  and 
to  James,  son,  aged  nine  years;  and  to  William,  son,  aged  seven 
years;  and  to  Mary,  daughter,  aged  four  years;  and  to  Arthur, 
son,  aged  three  years ;  and  to  Agnes,  daughter,  aged  one  year,  at 
the  rate  of  one  dollar,  forty-six  and  three-teutJis  cents  weekly  nn*il 
they  shall  reseetivcly  arrive  at  the  age  of  eighteen  yeiirs ;  and  if 
the  payment  to  any  one  or  more  of  the  said  cliiidi'oii  shall  by  any 
reason  duly  cease  to  be  made,  the  payments  to  tlie  remaining 
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children  sliall  be  increased  until  each  child  shall  receive  the  aoni 
of  one  dollar,  ninety-nine  and  one-half  cents  weekly,  but  in  tiO 
event  shall  the  total  payments  to  the  widow  and  aaid  children  he 
greater  than  the  sum  of  thirteen  dollara  and  thirty  cents  weekly. 


In  the  Matter  of  the  Claim  of  Emil  Petermann,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  against 
William  Steinee  Sons  &  Co.,  Employer;  Zurich  General 
Accident  and  Liability  Iksueance  Company,  Ltd.,  Insur- 
ance Carrier 

Claim  No.  34583 

(Decided  April  20,   1916) 

Injuries  recelT«d  by  Emil  PeteTmann  while  employfld  as  a  pnu  tender  and 
broDce  machiBe  feeder  by  WilUam  Steiner  Sons  b  Co,  in  the  city  of  Hew 
York. 

On  February  15,  IBlfi,  while  Emil  Petennann  waa  employed  as  a 
pretB  tender  and  broni:e  machine  feeder  by  William  Steiner  Sons  4  Co., 
he  was  feeding  a  sheet  of  paper  into  the  bronzer  when  the  paper  was 
caught  in  the  back  of  the  machine  and  in  pulling  it  out  his  riglit  hand 
was  caught  between  the  cylinders  of  the  machine  rcBultiug  in  injuries 
requiring  the  amputation  of  part  of  some  of  the  flngera,  (ind  disabling 
him  from  work  for  nine  and  one-third  weeks.  Uis  average  weekly  wage 
was  the  sum  of  seven  dollars  and  sixty-nine  cents.    An  award  was  made. 

Eohert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Alfred  W.  Andrews,  attorney  for  employer  and  insurance  car- 
rier. 

By  THE  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  nding  of  law,  and  anrard,  as 
follows : 

On  February  15,  lOlfi,  the  day  when  Emil  Petermann  received 
his  injuries,  he  resided  at  911  Traphagon  street,  North  Bergeu. 
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N.  J.J  and  was  employed  as  a  press  tender  and  bronze  machine 
feeder  hy  William  Steiner  Sons  &  Co.,  a  corporation  engaged 
in  the  lithographing  biisine^,  with  a  plant  and  place  of  business 
at  157  West  Seventeenth  street,  borough  of  Manhattan,  city  of 
New  York. 

On  said  date  while  Emil  Fetermann  was  working  for  his  em- 
ployer at  his  employer's  plant  and  while  he  was  feeding  a  sheet 
of  paper  into  a  bronzer,  the  paper  got  caught  in  the  back  of  the 
machine  and  in  trying  to  pull  it  out,  his  right  hand  was  caught 
between  the  cylinders  of  the  machine,  thereby  receiving  injuries 
to  that  hand,  requiring  the  amputation  of  the  entire  first  phalange 
of  the  third  finger  and  of  a  substantial  portion  of  the  first 
phalange  of  the  middle  finger^  the  first  joint  of  which  also  became 
permanently  ankylosed.  The  little  finger  of  the  right  hand  was 
also  severely  lacerated  and  by  reason  of  the  injuries  to  the  little 
finger  irrespective  of  the  injuries  to  the  middle  and  third  fingers, 
Emil  Petermann  would  have  been  disabled  from  the  date  of  the 
accident  for  a  period  of  nine  and  one-third  weeks. 

The  average  weekly  wage  of  Emil  Petermann  was  the  sum  of 
seven  dollars  and  sixty-nine  cents. 

Award  of  compensation  is  hereby  made  against  Wm.  Steiner 
Sons  &  Co.,  employer,  and  Zurich  General  Accident  and  Liability 
Insurance  Company,  Limited,  insurance  carrier,  to  Emil  Peter- 
mann, injured  employee,  at  the  rate  of  five  dollars  and  thirteen 
cents  weekly  for  a  period  of  seven  and  one-third  weeks  from  Febru- 
ary 29,  1916,  to  April  18,  1916,  for  disability  occasioned  by  the 
injuries  to  the  little  finger  of  the  right  hand,  and  for  the  further 
and  subsequent  period  of  twelve  and  one-half  weeks  for  the  loss  of 
on&'half  of  the  third  finger  of  the  right  hand,  and  for  the  further 
and  subsequent  period  of  fifteen  weeks  for  the  loss  of  one-half  of 
the  middle  finger  of  the  ri^t  hand. 
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In  the  Matter  of  tlie  Clnim  of  Lillian  Beroeb,  AU«H;ed  Widow, 
and  by  Josephixe  JJehgee,  Alleged  Widow,  and  hy  Anna 
Viola  Beroeb,  Natural  Child  of  Jacob  Bekgek,  Deceased,  for 
Compensation  under  the  Workmen's  Compensation  Law,  for  the 
Death  of  Jabob  Beboeb,  agniiiat  yiiAUBOLDx  Manucacturing 
CoMPAKT,  Employer;  Globe  Imdicmnity  Compamy,  Insurance 
Carrier 

Claim  No.  713 

(Decided  April  27,  1916) 

InJnilM  rtcefred  by  Jacob  Beimel,  iMnltins  In  hii  deatb,  while  employed  as  « 
vatchman  by  the  Shad1>oldt  ManufaGturing  ComjiAny. 

On  Jmuary  28,  IBIB,  Jacob  Berger,  who  wag  employed  as  a  watchman 
by  Shadboldt  Manufacturing  Company,  a  corporation  engaged  in  the 
manufacture  of  wagons,  trucka  and  auto  bodies  in  Brooklyn,  city  of  New 
York,  was  engaged  in  showing  a  new  watchman  Mvund  the  building;  he 
opened  the  door  of  an  elevator  shaft  and  fell  into  the  ehaft  to  the  base- 
ment, fracturing  his  akutl  and  causing  his  death  the  next  day.  His 
average  weekly  wage  was  the  sum  of  eleven  dollars  and  fifty-four  cente. 
Award  denied  except  to  the  undertaker  who  buried  deceased.  An  award 
was  denied  to  Josephine  Berger,  alleged  widow  of  deceased,  tlicre  being 
no  proof  of  her  having  been  his  wife,  and  Anna  Viola  Berger  was  also 
denied  an  award,  as  there  was  no  proof  of  her  being  the  child  of  deceased 
within  the  meaning  of  the  Compensation  Law. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

A,  B.  Hem,  attorney  for  insurance  carrier. 

Rosewell  H.  Carpenter,  attorney  for  Mrs.  Lillian  Bei^r. 

John  J.  Ha^arty,  attorney  for  Mrs.  Josephine  Berger  and 
.\nna  Viola  Berger. 

By  the  Commission. —  All  the  evidence  submitted  before  the 
nnimis^iou  having  been  heard  and  duly  considered,  the  Cwnmis- 
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sion  makes  its  conclusions  oi  fact,  ruling  of  law,  and  award,  as 
fullowB : 

On  January  28,  1916,  the  day  when  Jacob  Berger  received  the 
injuries  which  resulted  in  his  death,  he  resided  at  2361  Myrtle 
avenue,  borough  of  Brooklyn,  city  of  New  Yorlc,  and  was  employed 
as  a  watdiman  by  Shadboldt  Manufacturing  Company,  a  corpo- 
ration engaged  in  the  business  of  manufacturing  wagons,  trucks 
and  commercial  auto  bodies,  with  a  plant  and  place  of  business 
at  68  Flushing  avenue,  borough  of  Brooklyn,  city  of  New  York. 

On  said  date  at  about  5.30  p.  m.  while  Jacob  Berger  was  work- 
ing for  his  employer  at  his  employer's  plant  and  was  engaged  in 
showing  a  new  watchman  around  the  building,  he  opened  the  door 
of  an  elevator  shaft  on  the  first  floor  and  accidentally  fell  bead- 
long  down  into  the  shaft  into  the  basement,  thereby  receiving  a 
fractured  skull,  causing  bis  death  ihe  next  day. 

The  average  weekly  wage  of  Jacob  Bei^r  was  the  sum  of 
eleven  dollars  and  fifty-four  cents, 

Jacob  Berger  left  him  surviving  no  widow  or  child  or  children 
under  the  age  of  eigbteeo  years.  In  1879  Jacob  Berger  had 
married  the  claimant,  Lillian  Bei^r,  and  was  divorced  by  her 
by  a  court  of  competent  jurisdiction  on  April  19,  1895.  In  Uie 
decree  of  divorce  Jacob  Berger  was  ordered  to  pay  Lillian  Berger 
alimony  at  the  rate  of  six  dollars  per  we^  and  was  forbidden 
from  remarrying  during  the  life  of  Lillian  Berger.  Josephine 
Berger  was  Uie  co-respondent  in  the  action  and  bad  been  living 
with  Jacob  Berger  prior  to  the  said  divorce  and  since  1892. 
Jacob  Berger  was  never  granted  permission  to  remarry  by  the 
courts.  Jacob  Berger  continued  living  with  Josephine  Berger 
tmtil  the  time  of  his  death,  and  in  1900  a  child  was  bom  to  Jacob 
and  Josephine  Berger  and  the  said  child  is  the  daimant,  Anna 
Viola  Berger.  There  was  no  marriage  ceremony  performed 
between  Jacob  Berger  and  Josephine  Berger, 

Award  of  compensation  is  hereby  made  against  Shadboldt 
Manufacturing  Company,  employer,  and  Globe  Indemnity  Com- 
pany, insurance  carrier,  in  the  sum  of  $100  to  Herman  Boldmann, 
undertaker,  on  account  of  the  funeral  expenses  of  Jacob  Berger, 
deceased. 
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The  claim  of  Lillian  Berger  against  Shadboldt  Manufacturing 
Company,  employer,  and  Globe  Indemnity  Company,  inaurant-e 
carrier,  for  compensation  for  the  death  of  Jacob  Berger,  deceased, 
is  hereby  denied  on  the  ground  that  Lillian  Berger  is  not  the 
surviving  wife  of  Jacob  Berger,  deceased. 

The  claim  of  Josephine  Better  against  Shadboldt  Manufactur- 
ing Company,  employer,  and  Globe  Indemnity  Company,  Insur- 
ance carrier,  for  compensation  for  the  death  of  Jacob  Berger, 
deceased,  is  hereby  denied  on  the  ground  that  Josephine  Bea^r 
is  not  the  surviving  wife  of  Jacob  Berger,  deceased. 

The  claim  of  Anna  Viola  Bei^r  against  Shadboldt  Manufac- 
turing Company,  employer,  and  Globe  Indemnity  Company, 
insurance  carrier,  for  compensation  for  the  death  of  Jacob  Bei^r, 
deceased,  is  denied  on  the  ground  that  she  is  not  the  child  of 
Jacob  Eei^r,  deceased,  within  the  meaning  of  the  Workmen's 
CiHnpensation  Law. 


In  the  Matter  of  the  Claim  of  Bernard  Bensox,  for  Compensa- 
.  tion  under  the  Workmen's  Compensation  Law,  against  Stephen 
Penney,  Employer ;  London  Guakantek  and  Accident  Cdm- 
PANT,  Insurance  Carrier 

Claim  No.  6784 
(Decided  April  27,   1916) 

Injttriu  recMved  bf  Bemcrd  Benson  while  employed  aa  ■  lumber  kandlei  by 
Stephen  Penney  in  the  boiough  of  Brooklyn,  dtr  of  New  York. 

On  June  30,  1915,  while   Bernard  Benaou  woe  employed  u  a  lumber 

handler  by  Stephen  Penney,  in  unloading  lumber  from  a  vessel  in  the 
city  of  Brooltlyn  lie  was  splicing  a  wire  cable,  a  piece  of  the  wire  became 
imbedded  in  one  of  the  fingers  of  his  left  hand  causing  an  infection  and 
requiring  amputation  of  a  portion  of  the  finger.  He  was  unable  to 
work  until  December  1,  1915.  His  average  weekly  wage  was  the  sum 
of  twenty-eight  dollara  and  eighty-five  cents.     An  award  was  made. 

Robert  W.  Bonyng^  Chief  Counsel  to  State  Industrial  Com- 
mission. 

William  Butler,  attorney  for  employer  and  insurance  carrier. 
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By  the  Commission, — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Coinmia- 
sion  makes  ita  conclusiona  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  June  30,  1915,  the  day  when  Bernard  Benson  received  his 
iujuriea,  he  resided  at  112  Forest  street,  borough  of  Brooklyn, 
city  of  New  York,  and  was  employed  as  a  lumber  handler  by 
Stephen  Penney  who  waa  engaged  in  the  stevedoring  business  in 
respect  to  the  unloading  of  lumber  from  sailing  veaaela,  with  a 
place  of  business  at  1246  Grand  street,  Brooklyn,  N.  Y. 

On  said  date  while  Bernard  Benson  was  working  for  his  em- 
ployer making  up  slings  in  a  hold  of  a  vessel  being  loaded  with 
lumber  at  a  lumber  yard  in  the  borough  of  Brooklyn,  city  of  New 
York,  snd  while  he  was  splicing  a  wire  cable,  a  piece  of  the  wire 
stuck  into  the  third  finger  of  his  left  hand  and  the  wound  thereby 
caused  became  infected  and  swollen,  therehy  requiring  the  ampu- 
tation of  the  three  [^alanges  of  the  third  finger  on  August  23, 
1915.  The  infection  bad  spread  over  the  palm  of  the  hand  and 
by  reason  of  this  infection  in  the  palm  of  the  hand  Bernard  Benson 
was  unable  to  work  until  December  1,  1915,  irreapective  of  the 
injury  to  and  amputation  of  the  third  finger. 

The  average  weekly  wage  of  Bwnard  Benson  was  the  sum  of 
twenty-eight  dollars  and  eighty-five  cents. 

Award  of  compensation  is  hereby  made  against  Stephen  Penney, 
employer,  and  London  Guarantee  and  Accident  Company,  insui^ 
ance  carrier,  to  Bernard  Benson  aS  the  rate  of  fifteen  dollars 
weekly  for  a  period  of  twenty  weeks  from  July  1 5,  1915,  to  Decem- 
ber 1,  1915,  for  disability  occasioned  by  the  infection  to  his  left 
hand,  and  for  the  further  and  subsequent  period  of  twenty-five 
weeks  for  the  loss  of  the  third  finger  of  tV»  Wt  hand. 
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In  the  Matter  of  the  Claim  of  Elizabeth  Moss,  for  Compensation 
under  the  Workmen's  Compensation  Law  for  tlie  Death  of 
Joseph  Moss,  against  Ames  Ikon  Woeks,  Emplojer;  jEtna 
Life  Insubance  Company,  Insurance  Carrier 

Claim  No.  62536 

(Decided  April  27,   1918) 

Injnties  T«c«iTed  iy  .Joseph  Hoss,  leanltliiK  in  his  death,  while  emplored  u 
a  general  iiOD  worlui  by  the  Ames  lion  Woika,  at  Oswego,  H.  Y. 

On  January  30,  1915,  Joseph  Moeb,  the  buKband  of  the  claimant,  while 
in  tlie  employ  of  the  Ames  Iron  Works  of  Oswego,  N.  Y.,  as  a  general 
iron  worker  and  foreman  was  found  unconsoioua  near  the  boiler  in  the 
stack  shop.  He  was  removed  to  his  home  and  after  a  few  days  returned 
to  work  (or  about  two  weekti  but  died  on  April  2,  1915.     An  award  was 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 


Francis  D.  Colkin,  attorney  for  claimant. 
William  H.  Foster,  attorney  for  employer  and  ii 


Lyon,  Commissioner. —  Joseph  Moss,  the  husband  of  the  claim- 
ant, was  in  the  employ  of  the  Ames  Iron  Works  of  Oswego,  N,  Y., 
as  general  worker  and  handyman,  and  had  for  a  portion  of  his 
duties  the  firing  of  a  boiler  in  their  stack  shop.  On  January  30, 
1915,  at  about  5  o'clock  he  was  foimd  near  the  boiler  in  an  uncon- 
scious condition.  He  was  removed  in  an  ambulance  to  his  hov 
where  he  was  eared  for  for  a  few  days.  He  recovered  euiBci«itly 
to  return  to  work  on  February  third,  and  performed  his  work  until 
February  sixteenth.     He  died  on  the  2d  of  April,  1915. 

The  question  to  be  determined  is  whether  the  death  of  Mr.  Moss 
was  due  to  an  accideutal  injury  arising  out  of  and  in  the  course 
of  his  employment.  There  is  no  question  but  that  Mr.  Moss  fell 
and  that  he  received  an  injury  to  his  head.     The  physicians  who 

Digitized  .yCOOgle 


MoBB  V.  Ames  Iboh  Works 


SUt«  Industrial  Commiasioi 


attended  him  all  testify  to  the  injury.  Althou^  Mr.  Koss  re- 
turned to  work  for  a  few  days  after  his  fall,  the  evidence  seems 
to  be  sufficient  to  warrant  the  cmdusion  that  his  death  was  the 
result  either  of  his  injury  or  of  his  physical  condition  at  the  time 
when  he  fell.  A  poat-mortem  examination  disclosed  a.  fomewhat 
serious  disease  of  the  brain,  the  physicians  being  divided  in  opinion 
as  to  whether  he  bad  a  tumm:  of  the  brain,  which  might  have  beem 
the  result  of  a  preexisting  diseased  condition,  or  whether  the 
disease  of  the  brain  was  an  abscess  which  may  have  developed 
from  the  injury  which  he  received  when  he  fell.  I  think  the 
determination  of  the  Deputy  Commissioner,  based  upon  the  testi- 
mony of  the  physicians  who  attended  him  immediately  after  his 
fall,  that  his  fall  was  the  producing  cause  of  hia  death,  is  sustained 
by  the  evidence;  In  addition  to  the  medical  testimony,  the  widow 
testified  that  Mr.  Moss,  prior  to  his  injury,  had  been  in  good  health 
and  that  immediately  following  his  injury  he  complained  of  severe 
heodadies  and  was  apparently  never  in  good  health  again. 

The  question  was  presented  whether  the  injury  to  his  head  was 
caused  by  his  fall,  or  whether  his  fall  which  resulted  in  his  injury, 
was  caused  by  his  previous  physical  condition.  Not  tmly  did  Mr. 
^loss  himself  claim  that  he  was  overcome  by  gas  emanating  from 
the  furnace  which  he  was  filing,  but  the  employer  himself  in  bis 
first  report  of  injury  stated,  as  follows:  "  Q.  Describe  in  full 
bow  th6  accident  occurred.  A.  Firing  boiler  in  stack  shop  for 
ni^t,  inhaled  puff  of  gas  and  become  unconscious  falling  to  floor 
and  striking  hia  head." 

In  addition  to  the  evidence  from  which  an  injury  sufficient  to 
warrant  compemaation  may  be  drawn,  I  think  this  admission  on 
the  part  of  the  employer  is  significant  I  aee  no  reason  -Why  in 
a  compensation  case  as  in  an  action  at  law,  an  admission  by  an 
employer  against  his  own  intereet  ^ould  not  be  given  its  full 
force,  and  in  my  opinion  under  the  Compensation  Law,  this 
admission  is  equally  good  aa  against  the  insurance  company.  In 
conjunction  with  ihe  proofs  in  the  case,  I  tliink  this  admission 
is  sufficient  to  warrant  the  granting  of  compensation  and  I  BO 
advise. 

Statk  Dept.  Eipt.~Vol.  8        80 
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In  the  Matter  of  the  Claim  of  Thomas  Minnaogh,  for  Compen- 
Bation  under  the  Workmen's  Compensation  Law,  against 
Bbookltit  Uwioh  Gas  Company,  Employer  and  Self-Insurer 

Claim  No.  42246 

(Decided  April  27,   1616) 

Injnriea  receiTed  tj  Thomu  Hinnangli  while  emplo7«l  by  tht  Bnoldfn 
Union  Ga»  Company  u  a  night  watchnum  in  the  dty  of  BiooUyn. 

On  October  27,  1016,  Thomas  Minnaugh  nag  employed  bj  the 
BrookljE  Union  Gas  Company  ae  a  night  watchman,  having  oversight 
of  excavation  work  being  done  in  the  streets  of  Brooklyn  by  a  concern 
other  than  his  employer.  In  the  evening  of  that  day  Minnaugh  entered 
a  cigar  store'  with  a  scalp  wound,  claiming  to  have  received  it  in  the 
course  of  his  employment.     Award  denied, 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

3.  A.  Dikeman,  attorney  for  insurance  carrier. 

Claimant,  in  person. 

Lyon,  Commisaioner. —  The  claimant  asks  compensation  for  an 
injury  whi<^  he  suffered  on  October  27,  1914.  He  was  in  the 
employ  of  the  Brooklyn  Union  Gas  Company  as  a  night  watchman, 
having  with  others  the  oversight  of  work  being  done  in  the  streets 
of  Brooklyn  by  a  concern  other  than  his  wnployer.  The  Brooklyn 
Union  Gas  Company  has  gas  mains  running  under  the  Btreets  of 
Brooklyn,  and  when  extensive  excavations  are  made  in  the  streets, 
they  employ  men  to  watch  their  mains  and  report  leaks  if  any 
are  found.  This  was  Minnaugh's  duty  on  the  night  in  question. 
About  half  past  eight  or  nine  o'clock  he  entered  a  cigar  store  on 
the  comer  of  Broadway  and  Myrtle  avenue  in  Brooklyn,  with  a 
scalp  wound,  which  it  is  claimed  he  received  in  the  course  of  hia 
employment    The  question  to  he  determined  is  whether  his  injury 
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arose  out  of  and  in  the  course  of  his  employment,  and  if  bo,  whether 
it  was  due  solely  to  intoxication  ^ 

In  my  opinion  this  is  not  a  case  for  compensation.  I  do  not 
believe  that  the  claimant  received  hifl  injury  in  the  course  of  hia 
employment  The  only  daim  made  is  that  because  of  leaks  in  the 
gas  mains  which  Mr.  Minnaugh  was  del^ated  to  inspect  he  in- 
haled sufficient  illuminating  gaa  to  cause  him  to  fall  witii  the 
resultant  injuiy.  There  is  no  evidence  in  the  case  except  the 
statement  of  the  claimant  that  there  were  any  leaks  in  the  gas 
pipes.  At  least,  there  is  no  proof  that  any  such  leaks  were  reported 
to  the  company,  and  it  was  the  duty  of  Minnau^  and  others 
pei-forming  similar  services  to  report  them  if  any  were  found.  It 
would  be  going  far  enough,  on  the  bare  statement  of  the  claimant 
that  he  became  dizzy  owing  to  ihe  smell  of  gas,  to  find  that  his 
injury  was  caused  in  that  manner,  if  definite  evidence  of  escape 
of  gaa  were  produced  and  a  definite  statement  of  how  the  claimant 
received  his  injury.  There  being  no  such  definite  evidence  in 
the  record,  it  is  scarcely  conceivable  that  a  man  working  in  the 
open  street  would  inhale  sufficient  gas  to  render  him  rmconscious, 
and  this  is  all  the  more  to  be  viewed  with  suspicion  when  the  only 
statement  from  the  claimant  is,  that  the  inhaling  of  gaa  made  him 
feel  bad  and  that  on  the  invitation  of  a  friend  he  thereupon  took 
a  drink  of  whiskey  and  subsequ^itly  fell  at  a  distance  from  the 
place  where  he  inhaled  tiie  gas,  cutting  his  bead.  Add  to  this  the 
fact  tiiat  the  claimant  when  he  was  found  was  in  a  state  of  very 
marked  intoxication  and  I  think  the  inference  is  irresistible  that 
the  intoxication  and  not  the  smell  of  gas  was  the  cause  of  his 
injury. 

The  reading  of  the  whole  record  impresses  me  with  the  fact  that 
the  man's  statement  of  the  method  in  which  he  waa  hurt  is  utterly 
unworthy  of  belief.  The  whole  case,  in  my  opinion,  grows  out 
of  the  fact  that  this  man  practically  left  his  employment  to  go  on 
a  spree,  and  whatever  injury  he  received  was,  in  my  opinion,  re- 
ceived after  he  had  abandoned  his  employment  On  the  question 
of  his  intoxication,  the  policeman  who  took  diai^  of  him,  testified 
as  follows :    "  It  was  about  nine  p.  m.,  he  was  seated  on  the  curb 
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and  I  assisted  him  to  his  feet.  Seeing  he  Was  in  a  very  intoxicated 
condition  and  had  a  cut  over  his  e^e  I  summoned  an  ambulance 
from  the  Gennan  Hospital.  The  doctor  couldn't  do  anything 
witib  him  there  and  so  he  took  him  to  the  station  house  for  the 
purpose  of  patching  him  up  there  and  then  he  took  him  to  the 
hospital  because  tlie  man  was  in  such  an  intoxicated  condition  he 
could  do  nothing  with  him  and  had  to  take  him  to  the  hospital  to 
put  him  under  ether  so  that  he  could  sew  up  the  cut,  because  he 
said  he  was  afraid  he  would  stick  the  needle  in  his  eya" 

The  ambulance  surgeon  who  took  l^e  claimant  from  the  cigar 
store  testified  as  follows:  "  It  was  between  8:80  and  9  o'clock  I 
arrived  at  this  place.  I  found  this  Minnau^  sitting  in  the  rear 
of  a  cigar  store.  The  first  thing  I  noticed  was  a  laceration  over 
bis  left  eye.  The  second  thing  I  noticed  was  an  odor  of  alcohol. 
There  were  about  four  or  five  people  around,  and  it  is  pretty 
difficult  to  fix  a  man  up  under  the  influence  of  alcohol,  especially 
a  lactation  over  the  eye  which  is  Jiable  to  become  septic,  so  I 
muoved  the  man  to  the  station  house.  While  getting  him  into  the 
ambulance  I  noticed  that  he  stumbled  and  sta^^red.  Then  I  took 
him  to  the  station  bouse  and  tried  to  fix  bim  up  there,  and  while 
in  the  station  house  he  would  not  let  me  fix  him  up.  I  tried  to 
get  near  bim  and  he  would  try  to  sing  a  song  or  do  a  jig,  and  it 
was  impossible.  I  had  two  or  three  policemen  trying  to  help  me 
but  could  not  do  anything.  So  I  decided  to  bring  bim  to  the 
h<»pital.  There  is  a  rule  at  the  hospital  that  no  intoxicated  per- 
sons are  to  be  admitted  unless  it  is  a  serious  matter.  Knowing 
that  I  could  not  do  the  man  justice  at  the  station  house  and  that 
something  serious  mi^t  devdop  if  be  were  not  treated  im- 
mediately, I  decided  to  bring  bim  to  the  hospital.  I  might  add 
that  going  out  again  you  could  plainly  see  that  be  was  intoxicated 
and  when  the  policeman  and  driver  placed  him  in  the  ambulance, 
he  fell  in.  On  the  way  to  the  hospital  he  persisted  in  tearing  off 
his  bandage  at  least  two  times,  no  matter  what  T  tried  to  t^l  him, 
it  had  to  come  off." 

In  my  opinion  the  statement  made  by  the  employer  in  bis  first 
report  of  the  injury,  to  the  effect,  that  Minnaug^  "  was  away  from 
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his  work  and  drunk  at  the  time  "  is  correct.  I  believe  that  the 
injury  to  the  claimant  did  not  arise  out  of  and  in  the  course  of 
his  employment  and  that  it  was  due  solely  to  hia  intoxication  and 
I  advise  that  an  award  be  denied. 


In  the  Matter  of  the  Claim  of  Maroabet  Cook,  for  Compensation 
under  the  Workmen's  Compensation  Law,  for  the  Death  of 
Franz  J.  Cook,  against  New  Yoek  CENrRAi,  awd  Hudhok 
RivEB  Railroad  Compant,  Employer  and  Self-Insurer 

Claims  Nos.  14061  and  14867 

(Decided  April  27,  1916) 

Injuries  received  by  Frank  J.  Cook,  reanltlng  in  his  death,  while  employed  as 
a  shop  worker  hy  the  New  York  Central  and  Hndson  River  Railroad 
Company  at  Oswego,  If.  T. 

On  August  26,  191S,  whiie  Frank  J.  Cook,  a  shop  worker  employed  by 
the  New  York  Central  and  Hudson  River  Railroad  Company  in  a  car 
shop  at  Oswego,  was  operating  a  drill  upon  s  piece  of  Iron  he  was 
struck  in  the  abdomen  on  account  of  the  breaking  of  the  drill  with  which 
he  was  working.  lie  was  taken  to  his  home,  returned  and  worked 
thirtieth  and  thirty-first  of  August,  when  he  quit  work.  His  death 
occurred  on  the  Ist  day  of  November,  1916.    An  award  was  made. 

Robert  W.  Bouynge,  Chief  Coimsel  to  State  Industrial  Com- 
mission. 

John  R  Pidgeon,  attorney  for  claimant. 

O.  C  Browne  &  0.  C.  Gleiner,  attorneys  for  insurance  carrier. 

Lyon,  Ocanmissioner. —  Claim  is  for  compensation  to  Frank  J. 
Cook  for  disability  growing  out  of  an  accident  and  for  a  death 
beuefit  growing  out  of  his  death,  which  is  claimed  to  have  been  the 
result  of  the  accident.  Mr.  Cook  was  in  the  employ  of  the  New 
York  Central  and  Hudson  River  Railroad  Company  at  its  car 
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shops  in  the  city  of  Osw^o,  and  while  operating  a  drill  upon  a 
piece  of  iron,  on  the  26th  day  of  August,  1915,  was  struck  by  the 
iron  in  the  abdomen,  the  accident  being  caused  bj  the  breaking 
of  the  drill  with  which  he  was  working.  Mr.  Cook  received  first 
aid  at'the  shop  and  was  taken  to  his  home.  He  returned  to  work 
and  worked  on  August  thirtieth  and  thirty-first,  when  be  quit  work 
and  never  again  returned  to  his  employment.  He  died  on  the  Ist 
of  November,  1915.  The  death  certificate  issued  by  Dr.  O'Brien, 
his  physician,  gave  the  cause  of  death  "  endocarditis  with  nephritis ; 
contributory  accident,  hit  in  stomach  while  at  work."  Mr.  Cook 
had  been  suffering  from  valvular  trouble  of  the  heart  for  a  con- 
siderable period  before  his  jujurj',  which  disease  caused  him 
frequently  to  atop  labor  and  receive  such  assistance  at  the  first 
aid  office  of  the  company  as  could  there  be  given.  He  had  been 
compelled  a  year  or  so  before  his  injury  to  resort  to  the  hospital 
for  treatment.  Notwithstanding  his  illness,  Mr.  Cook  continued 
to  work  with  a  fair  degree  of  re^larity  up  to  the  time  of  his 
injury.  He  walked  from  his  residence  to  his  place  of  work,  was 
able  to  climb  stairs  without  very  great  difficulty,  although  at  times 
the  climbing  of  stairs  made  him  perceptibly  abort  of  breath.  The 
evidence  is  that  he  carried  coal  for  the  family  up  the  stairs,  was 
a  fairly  hearty  eater  and  was  able  to  sleep  nights  with  comfort 
After  his  injury  he  was  unable,  with  the  exception  of  the  two  days 
when  he  worked,  to  do  anything  calling  for  exertion  of  any  amount ; 
he  was  nauseated  and  had  difficulty  in  retaining  anything  on  his 
stomach  and  was  compelled  to  sleep  sitting  in  a  chair. 

This  is  one  of  those  cases  where  the  insurance  carrier  quite 
properly  questions  the  right  to  compensation  owing  to  the  fact  that 
the  injured  workman  was  in  a  somewhat  precarious  condition  of 
health  before  the  injury.  It  is  a  close  case  and  doubtless  would 
not  be  reversed  whichever  way  the  questions  of  fact  are  "decided. 
I  am  of  the  opinion,  however,  that  under  the  rules  of  law,  the 
decisions  of  the  Commission  and  the  presumption  raised  by  section 
21  of  the  Compensatiou  Law,  the  claim  must  be  allowed.  Here 
is  a  man  who,  diseased  as  he  was,  was  able  to  work  aubstantially 
all  the  time,  at  rather  light  work  is  true,  up  to  the  time  of  his 
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injury.  While  imder  the  care  of  physicians  he  was  still  able  to 
live  with  comparative  comfort  doing  the  ordinary  duties  of  a  hua* 
band  ahout  the  houae  and  might  have  lived  for  a  number  of  years 
in  the  same  condition  but  for  his  injuiy.  Thus  the  physician 
called  by  the  insurance  carrier  testified  as  follows : 

"  By  Deputy  Commissioner  Bichards :  Q.  In  Dr.  O'Brien's 
copy  of  the  death  oertificate  be  says  *  contributory  accident  hit  in 
stomach  while  at  work,'  do  yon  agree  with  him  i  A.  If  the  blow 
was  as  severe  as  they  deecribo  it,  I  would  agree  with  him  as  a 
contributing  cause.  I  brieve  primarily  the  cause  of  the  man's 
death  was  valvular  heart  disease  and  inflamed  ctmdition  of  the' 
kidneys.  He  had  this  in  1914  and  1915.  The  injury  might  be 
a  contributing  cause  to  his  death ;  I  would  agree  with  that  cer- 
tificate." 

By  Mr,  Pidgeon. — "  Q.  If  it  hadn't  been  for  this  accident,  he 
might  have  lived  ten  or  fifteen  years  ?  A. Yes."  and  again  "  Q.  You 
remember  his  answer  to  my  question  that  if  this  man  from  August 
9th  until  August  26Ui  worked  at  the  Nerw  York  Central  Shops, 
walked  -back  and  forth  to  his  work,  climbed  flights  of  stairs  to  his 
home,  carried  coal,  and  went  to  moving  picture  shows,  and  did 
all  the  other  things  a  man  does,  that  he  did  not  have  an  incom- 
petent heart  during  that  period  {  A.  Under  those  conditions  I 
would  say  be  must  have  had  a  competent  heart.  Q.  If  he  did 
those  things,  and  on  the  26th  day  of  August,  1915,  a  piece  of  iron 
swung  about  and  struck  him  in  the  stomach,  injured  him  so  he 
was  unconscious  for  a  period  of  time,  confined  to  his  house  for  some 
period  of  time  after  this  without  going  back  to  work,  or  without 
being  able  to  perform  his  usual  duties,  would  you  say  that  in  your 
opinion  the  shock  of  the  injury  was  the  promoting  cause  of  the 
death }  A.  I  would  say  it  was  the  secondary  cause,  the  contributing 
causa  Q.  And  that  a  man  who  from  August  9th  to  August  26th, 
went  about  and  performed  his  usual  duties,  mi^t  have  lived  from 
ten  to  twen^  years  without  any  intervening  years  ?  A.  Lived  for 
some  time.  Q.  It  mig^t  have  been  ten  or  twenty  years  i  A.  Yea, 
sir." 

Under  these  circumstances,  bad  an  action  been  brought  at  law 
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for  negligeDce  causing  the  death  of  Mr,  Cook  and  had  the  jury, 
finding  negligence,  brought  in  a  verdict  for  plaiutifF,  it  would  be 
sustained  on  appeal,  under  the  decisions  of  our  highest  courta. 
The  Compensation  Law  was  certainly  intended  to  be  as  liberal 
toward  an  injured  man  as  the  law  which  it  superseded,  and  the 
preeumption  raised  by  section  21  of  the  act,  "  that  the  claim  comes 
within  the  provisions  of  this  chapter,"  niakes  it  all  the  more  proper 
that  an  award  in  this  case  should  be  made  and  I  so  advise. 


In  the  Matter  of  the  Claim  of  John  L.  Haokfobo,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  against 
Vebdeb  &  Bbown,  Employers;  Lcubeb  Mutual  Casualty 
Irsusangb  Company,  Insurance  Carrier 

Claim  No.  65754 

(Decided  April  27,  1916) 

Injuttes  rMflived  ij  Jolin  L.  Hackfoid,  a  forenun  tmplojtA  by  Taedei  & 
Biown,  Inmbei  dealers. 

On  Januar;  IS,  1916,  John  L.  Eackford,  while  employed  as  a  foreman 
by  Veeder  i.  Brown,  was  aaeisting  in  unloading  a  carload  of  lath  eon- 
■iBting  of  bundles  of  about  ninety  pounds  each.  While  bo  occupied  he 
suffered  a  hemorrhage  at  the  nose  and  was  unable  to  reaume  bia  work 
that  day.  He  Bubeequently  returned  in  about  two  weeks,  bnt  was  then 
compelled  to  give  up  work  entirely.  Examination  by  the  physician 
showed  that  claimant  had  arterio-acleroBis  and  also  myocarditis.  An 
award  was  made. 

The  claimant,  a  man  sixty-seven  years  of  age,  was  in  the  employ 
of  the  firm  of  Veeder  &  Brown,  lumber  dealers,  for  whom  he  had 
been  working  for  thirteen  or  fourteen  years.  On  January  15, 
1915,  the  claimant,  who  was  a  sort  of  foreman  for  the  firm,  was 
assisting  in  unloading  a  carload  of  lath  which  came  in  bundles 
,  weighing  about  ninety  pounds  each.  While  performing  his  work 
he  was  suddenly  taken  with  bleeding  at  the  nose,  and  after  stanch- 
ing the  blood,  attempted  to  resume  his  work  but  fonnd  himself 
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unable  to  do  so  for  the  lemainder  of  that  day.  He  subsequently 
retunied  to  work  and  remained  with  Veeder  &  Brown  until  about 
the  firet  of  February,  when  he  was  compelled  to  give  up  work 
entirely.  The  examinations  of  the  physiciaus  ahow  that  Mr. 
Hackford  was  seriously  afflicted  with  arterio  sclerosis  and  myocar- 
ditis, Artelio  ecleroeia  is  a  disease  with  which  people  are  fre- 
quently afflicted  in  the  latter  portion  of  life  and  is  a  progressive 


Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Loucks  &  Alexander,  attorneys  for  claimant 

D.  Theodore  Kelly  and  Frank  C.  Thompson,  attorneys  for 
insurance  carrier, 

Lyon,  Commissioner. —  The  question  to  be  determined  is 
whether  Mr.  Hackford's  present  disability  is  the  result  of  a  pei-- 
sonal  injury  within  the  meaning  of  the  Compensation  Law. 
Under  subdivision  7  of  section  3  of  the  Compensation  Law,  the 
following  is  the  definition  of  an  injury:  "Injury  and  personal 
injury  mean  only  accidental  injuries  arising  out  of  and  in  the 
course  of  employment  and  such  disease  or  infection  as  may  natu- 
rally and  unavoidably  result  therefrom." 

The  case  is  one  of  those  which  are  frequently  coming  before  the 
Commission,  on  the  border  line  between  a  personal  injury  within 
the  meaning  of  the  act  and  a  condition  of  physical  ill  health  with 
which  the  claimant  was  previously  afflicted.  The  Commission  has 
uniformly  held  that  although  the  claimant  may  have  been  at  the 
time  under  serious  bodily  illness,  yet  if  his  condition  is  such  that 
but  for  the  injury  happening  to  him  he  would  in  all  probability 
continue  to  do  his  regular  manual  labor,  so  that  his  present  dis- 
ability can  be  traced  to  an  accident,  the  case  is  cornpensatable. 

The  questions,  therefore,  to  be  decided  here  are :  liid  Mr.  Hack- 
ford  sustain  an  injury,  and  if  so,  did  bis  injury  produce  his  pres- 
ent incapacity  to  work!    Not  only  does  Mr.  Hackford  state  that 
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his  health  before  the  day  when  he  claimB  to  have  been  injored 
was  such  that  he  knew  of  no  trouble  with  his  arteries  or  his  heart, 
but  Mr.  A.  G.  Veeder,  one  of  his  employers,  testified  as  follows: 
"  Q.  I  want  you  to  state  to  the  Commission  your  estimate  of  Mr. 
Hackford'a  physical  character  and  quality,  and  continue  this  to 
the  time  of  his  accident?  A.  As  far  as  I  know  Mr.  Hackford 
has  been  an  exceptional  man  as  far  as  his  physical  condition  is 
concerned.  He  has  always  been  able  to  work,  and  from  what  I 
have  known  I  never  heard  and  he  never  told  me  of  any  defects 
he  had  that  he  could  not  do  that.  I  talked  with  him  different  timea 
and  said,  '  if  I  was  as  you  are  I  would  think  I  was  very  fortunate ' 
because  he  has  always  gone  ahead  and  there  was  never  too  much 
for  him,  and  a  man  that  worked  every  minute.  When  we  moved 
from  our  old  place  on  the  dock  to  our  present  yards,  we  sent  him 
there  and  he  took  charge  of  laying  out  our  piles.  There  was  a 
lot  of  manual  labor  in  it  and  have  never  any  reason  to  believe 
but  that  he  was  perfectly  sound  t  Q.  A  man  of  rather  unuaoal 
strength  ?  A.  Yes  sir.  Q.  Always  ready  to  do  his  full  share  of  (he 
work  and  more  if  it  was  asked  of  him  ?  A.  Yes  sir.  Q.  How 
■  long  has  he  worked  for  you!  A.  He  came  to  work  about  four^ 
teen  years  ago." 

Assuming,  as  we  must,  that  this  is  a  fair  statement  of  the  facts, 
it  seems  to  me  there  can  be  little  doubt  but  that  such  a  man, 
laboring  as  Mr.  Hackford  said  he  was  doing  with  a  good  deal  of 
haste  in  handling  packages  of  green  lath  weighing  ninety  or  one 
hundred  pounds,  who  is  suddenly  taken  with  hleedLng  at  the  nose 
which  incapacitates  him  for  the  moment  from  work,  and  which 
thereafter  reduces  him  to  the  condition  in  which  all  the  physicians 
now  admit  that  Mr.  Hackford  is  in,  received  an  injury  and  that 
his  present  condition  is  the  result  of  that  injury  within  the  mean- 
ing of  the  Compensation  Law.  Any  unusual  exertion  or  strain 
resulting  in  incapacitating  a  laboring  man  from  work  would  be 
an  injury  within  the  meaning  of  the  Compensation  Law,  in  my 
opinion. 

Dr.  S.  S.  Ham  testified  as  follows:  "I  was  called  to  see  Mr, 
Hackford  about  the  Ist  of  February,  191S,     He  was  unable  to 
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lie  down;  was  sitting  up,  complaioed  of  this  extreme  shortness 
of  brentli.  On  physical  examination  I  found  him  to  have  con- 
siderable oedema  of  the  lungs  with  the  heart  pushed  away  over 
to  the  left  about  one  and  one-h^f  inches  outside  of  the  nipple 
line,  hie  pulse  was  very  intermittent)  he  was  unable  to  lie  down 
in  bed  at  all.  This  condition  continued  for  about  two  months. 
Q,  What  would  you  eall  the  condition  of  his  hearth  A,  Mr. 
Hackford  gave  me  a  history  of  having  had  this  shortness  of  breath 
for  about  two  months.  Previous  to  that,  two  weeks  before  he  had 
been  unable  to  do  his  work  regularly  and  while  working  unload- 
ing a  carload  of  lumber  he  was  taken  with  this  shortness  of  breath 
which  had  gradually  increased  at  that  time  until  the  day  I  was 
called,  he  was  unable  to  get  out  of  the  house  to  go  to  work.  ■  Q. 
How  would  you  characterize  the  condition  of  his  heart  at  the 
time  you  saw  him!  A.  As  an  acute  dilatation  of  the  heart 
brought  about  by  an  excessive  strain  while  working  rapidly  un- 
loading this  carload  of  lumber." 

Dr.  Stone,  the  physician  called  by  the  insurance  carrier  tes- 
tified :  "  Q.  In  a  patient  having  this  disease,  is  this  acute  stage 
apt  to  come  on  without  any  immediate  particular  cause  for  it? 
A.  It  does  come  on  but  usually  this  is  what  we  call  loss  of  com- 
pensation. When  the  heart  is  hypertrophied  and  working  harder 
than  it  ought,  the  muscles  degenerate  and  usually  there  comes  a 
time  when  the  heart  is  not  able  to  do  the  work  and  it  stretches 
and  causes  the  acute  loss  of  compensation  and  a  patient  can 
easily  think  of  something  to  which  to  attribute  it;  walking 
upstairs  or  nmning  to  catch  a  car,  or  lifting  something,  or  doing 
some  physical  work  which  puts  a  little  harder  strain  on  the 
already  diseased  heart  than  it  can  bear." 

While  the  case  is,  as  already  stated,  a  close  one,  I  am  of  the 
opinion  that  on  the  whole  testimony  a  case  for  compensation  has 
been  made  out  and  I  advise  an  award  accordingly. 
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In  the  Matter  of  the  Claim  of  Guiseppa  D.  Onofbto,  Mother, 
and  Teresa  Napoutano,  Sister,  for  Compensation  under  the 
Workmen's  Compensation  Law,  for  the  Death  of  Mabie 
Napoi.itamo,  against  Abraham  Bakatz,  Employer;  Gjxibe 
Indemnity  Company,  Insurance  Carrier 

Claim  No.  351 

(Decided  April  27,   1918) 

Injoriea  iMeired  by  Haiie  napolitano,  resnlting  in  h«r  dsath,  whOe  employed 
■9  a  machine  operatoT  by  Abraham,  Boiati,  a  abirt  manufactnTei. 

On  November  S,  IMS,  Marie  Napolitano,  nhile  employed  as  a  machine 
operator  by  Abraliam  Baratz  in  the  boroiigh  of  Brooklyn,  city  of  New 
York,  was  caught  in  the  factory  building  during  a  ilre  and  was  burned 
to  death.  Her  average  weekly  wage  was  the  sum  of  nine  dollars  and 
Burty-two  centa.  An  award  was  made  to  Teresa  Napolitano  but  denied 
to  Guieeppa  D.  Onofrio,  mother  of  deceased,  on  the  ground  that  she 
naa  not  dependent. 

Robert    W.    Bonynge,    Chief    Counsel    to    State     Industrial 


A.  B.  Hem,  attorney  for  employer  and  insurance  carrier. 
A.  Sandominick,  attorney  for  claimants. 

By  the  CoMMiasioN. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  ffl^t,  ruling  of  law,  award  and 
decision  as  follows: 

On  November  6,  1915,  the  day  when  Marie  Napolitano  received 
the  injuries  which  resulted  in  her  death,  she  resided  at  210  North 
Fifth  street,  borough  of  Brooklyn,  city  of  New  York,  and  was 
employed  as  a  machine  operator  by  Abraham  Baratz  who  was 
in  the  business  of  manufacturing  shirts,  with  a  plant  and  place 
pf  business  at  285-287  North  Sixth  street,  Brooklyn,  N.  Y. 
'  On  said  date,  while  Marie  Napolitano  was  working  for  her 
employer  at  her  employer's  plont,  a  fire  broke  out  in  the  building 
and  in  endeavoring  to  escape  froni  the  fire,  she  was  caught  in  the 
flames  and  burned  to  death 
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The  average  weekly  wage  of  Marie  KapolitaDO  was  the  sum 
of  nine  dollars  and  aixty-two  craits. 

Oniseppa  D.  Onofrio,  the  mother  of  Marie  Napolitano,  was 
a  widow  and  had  remarried  three  months  prior  to  the  death  of 
her  said  daughter,  and  was  not  dependent  upon  her  daughter  for 
support  at  the  time  of  the  accident.  Tereea  Napolitano,  aged 
eleven  years,  a  sister  of  the  deceased,  was  partially  dependent 
upon  Marie  Napolitano  at  the  time  of  said  accident 

Award  of  compensation  is  hereby  made  against  Abraham 
Baratz,  employer,  and  Globe  Indemnity  Company,  insurance  car- 
rier, to  Tereea  Napolitano,  dependent  sister  of  Marie  Napolitano, 
deceased  employee,  at  the  rate  of  $1.44  weekly  during  dependency 
but  not  beyond  the  eighteenth  birthday  of  Teresa  Napolitano; 
and  to  Nicolo  Piro  &  Sons,  undertaker,  in  the  sum  of  $100  on 
ncconnt  of  the  expenses  of  the  funeral  and  burial  of  Marie 
Napolitano,  deceased. 

The  claim  of  Guiseppa  D.  Onofrio,  mother  of  Marie  Napoli- 
tano, deceased,  against  Abraham  Baratz,  employer,  and  Globe 
Indemnity  Company,  insurance  carrier,  is  hereby  denied  on  the 
ground  that  the  said  mother  was  not  dependent  upon  the  deceased 
at  the  time  of  the  accident. 


In  the  Matter  of  the  Claim  of  John  Dobbowolski,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  against 
Lehigh  Valley  Railboad  Company,  Employer  and  Self- 
Insurer 

Claim  No.  26041 

(Decided  May  S,  1918) 

Inltulea  received  far  Jolm  Dobrowolaki  wUle  employed  u  a  Icmishoreman  by 
tlie  Lebish  Valley  Railroad  Company. 

On  January  20,  1016,  John  Dobrowolaki,  while  employed  on  pier  34, 
North  river,  borougli  of  Manliattan,  city  of  New  Yorlt,  was  trucking  a 
barrel  from  the  dock  to  a  float,  tlte  truck  alipped  from  hie  liand,  knocked 
bim  down  and  ran  orer  him  causing  a  compound  fracture  of  hia  left 
leg,  diaabling  him  from  work  until  April  20,  1916,  and  on  that  date  he 
waa  atill  disabled.  His  average  weekly  waga  was  the  Bum  of  twelve 
dollara  and  aixty-nine  cents.    An  award  was  made. 
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Robert  W.  Bonynge,  Chief  Counael  to  State  Industrial 
ComraiBsioD. 

Benjamin  F.  LaRue,  attorney  for  employer. 

By  the  CouuisaiON. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  OonmiiB- 
sion  makes  its  concluAions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  January  20,  1916,  the  day  when  John  Dobrowolaki  received 
his  injuries,  he  resided  at  1116  Manhattan  avenue,  borough  of 
Brooklyn,  city  of  New  York,  and  was  employed  as  a  longshore- 
man by  Lehigh  Vall^  Railroad  Company,  a  corporation  engaged 
in  the  operation  of  a  railroad  as  a  common  carrier  between  points 
within  the  State  of  New  York  and  also  between  points  within 
the  State  of  New  York  and  points  in  other  States,  and  in  con- 
nection therewith  in  the  operation  of  car  floats  between  Pier  34, 
North  river,  borough  of  Manhattan,  city  of  New  York,  and  Jeraey 
City,  N.  J. 

On  said  date  while  John  Dobrowolski  was  working  for  his 
employer  at  Pier  34,  North  river,  borough  of  Manhattan,  city  of 
New  York,  and  was  engaged  in  trucking  a  barrel  down  an  incline 
from  the  dock  to  the  float,  the  said  truck  slipped  from  his  hand, 
knocked  him  down  and  ran  over  him,  and  caused  thereby  a  com- 
pound fracture  of  his  left  tibia,  by  reason  of  which  injury  John 
Dobrowolski  was  disabled  from  working  from  the  date  of  the 
accident  to  April  20,  191G,  and  on  that  date  was  still  disabled. 

The  average  weekly  wage  of  John  Dobrowolski  was  the  sum  of 
twelve  dollars  and  sixty-nine  cents. 

Award  of  compensation  is  hereby  made  against  Lehigh  Vall^ 
Railroad  Company,  employer,  to  John  Dobrowolski,  injured 
employee,  at  the  rate  of  eight  dollars  and  forty-six  cents  weekly 
for  a  period  of  eleven  (11)  weeks  from  February  3,  1916,  to 
April  20,  1916,  and  this  claim  is  hereby  continued  for  further 
hearing. 
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In  the  Matter  of  the  Claim  of  Matilda  Uhl,  for  CompenBatioii 
under  the  Workmen's  Compenaation  Law,  for  the  Death  of 
John  TThl,  against  Goakantek  Constrcction  Company, 
Employer;  The  United  States  Fidelitt  and  Guasanteb 
CoMPAHT,  Insorance  Carrier 

aaim  No.  338 

{Decided  Ma^  3,  1916) 

[njQTiM  nceired  b;  John  TTIil,  resulting  in  Us  deatk,  wbBe  vmplayed  u  « 
Uborar  ^  the  GnarantM  Constinctlos  CompAny  In  tbe  aty  of  Hew 
York. 

On  October  14,  1916,  while  John  Uhl  wu  employed  &s  a.  laborer  bj  the 
Guarftntee  Construction  CompAnj,  contracting  engineers,  he  was  inside 
of  one  ot  the  concrete  forma  used  in  preparing  for  the  erection  of  a 
concrete  column  on  the  job.  While  springing  a  steel  bar  in  order  to 
insert  another  bar  for  reinforcing  the  concrete  and  after  springing  the 
bar  Uhl  fell  over  and  had  a  hemorrhage  from  the  noatrllB.  The  strain 
of  springing  the  bar  was  a  very  severe  one.  Uhl  died  a  few  minutes 
after  hie  collapse.  Hia  average  weekly  wage  was  the  sum  of  twelve 
dollar*  and  ninet;-ei^t  cents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Conunission. 

Leonidas  Dennis,  attorney  for  employer  and  insurance  carrier. 

By  the  Comuission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows : 

On  October  14,  1915,  the  day  when  John  Uhl  received  the 
injury  which  resulted  in  hia  death,  he  resided  at  389  Nineteenth 
street,  borough  of  Brooklyn,  city  of  New  York,  and  was  employed 
as  a  laborer  by  Guarantee  Construction  Company,  a  corporation 
engaged  in  the  business  of  contracting  engineers,  with  a  place  of 
business  at  140  Cedar  street,  borough  of  Manhattan,  city  of  New 
York.     At  the  time  of  aaid  injury  the  employer  was  performing 
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a  contract  for  the  erection  of  concrete  columns  at  a  coal  pocket  at 
the  foot  of  Sackett  street  near  tte  Gowanua  canal,  in  the  borou^ 
of  Brooklyn,  city  of  New  York. 

On  said  date  whOe  John  TJhl  was  working  for  his  employer 
on  said  construction  work  and  was  inside  of  one  of  the  forms  used 
for  concrete  construction,  he  was  required  to  spring  a  heavy  steel 
bar  in  order  to  insert  another  bar  under  the  same.  The  bar  which 
he  had  to  spring  was  forty  feet  long  and  one  and  one-quarter 
inches  thick  in  one  direction  and  four  iuehes  thick  in  another 
direction.  This  rod  was  used  to  reinforce  the  concrete.  The 
lifting  had  to  be  done  at  the  end  of  the  rod  where  it  came  through 
a  hole  in  the  form  box,  and  John  Uhl  and  a  fellow  worker  named 
William  J.  Sullivan  succeeded  in  springing  the  rod  at  this  point 
BO  as  to  permit  the  insertion  of  another  rod  under  the  same. 
Immediately  after  springing  the  rod  TJhl  fell  over  and  blood 
flowed  from  his  nostrils.  The  strain  of  lifting  the  rod  was  very 
unusual  in  this  particular  iustance  and  caused  William  J.  Sulli- 
van a  feeling  which  he  described  as  his  "  stomach  turning  inside 
out."  Uhl  died  a  few  minutes  after  he  had  collapsed.  Previous 
to  the  said  injury  Uhl  suffered  with  a  cardiac  lesion  which  became 
aggravated  by  the  unusually  heavy  lifting  which  he  performed  in 
springing  said  bar.  There  was  thereby  caused  a  sudden  dilation 
of  the  heart  and  conaequrait  heart  failure,  resulting  in  his  death 
as  hereinbefore  described. 

The  average  weekly  wage  of  John  Uhl  was  the  sum  of  twelve 
dollars  and  ninety-eight  cents. 

John  Uhl  left  him  surviving  hia  widow,  Matilda  Uhl,  aged 
thiriy-two  years,  the  claimant  herein,  and  no  child  or  children 
under  the  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  Guarantee 
Construction  Company,  employer,  and  the  United  States  Fidelily 
and  Guarantee  Company,  insurance  carrier,  to  Matilda  Uhl,  aged 
thirty-two  years,  widow  of  John  Uhl,  deceased  employee,  at  the 
rate  of  $3,894  weekly  during  widowhood,  with  two  years'  com- 
pensation in  one  sum  upon  remarriage;  and  to  Matilda  Uhl  in  the 
sum  of  $100  on  account  of  the  money  expended  by  her  in  the  mat- 
ter of  the  funeral  and  burial  of  John  Uhl,  deceased. 


Pdr,yGOOgIe 


CowEN  V.  Cowen's  Xew  Shiet  Laundey,  Inc.        481 
State  Industrial  Cotmniaaion 


In  the  Matter  of  the  Claim  of  Robe  Cowen  and  Minor  Children, 
for  Compensation  under  the  Workmen's  Compensation  Law, 
for  the  Death  of  John  S.  Cowen,  against  Cowen'b  New  Shibt 
Laundry,  Inc.,  Employer;  Exchange  Mdtdal  Indbmnitt 
iNSuaANCB  Company,  Insurance  Carrier 

Claim  No.  464 

(Decided  Ma^  3,  1916) 

Tnjurieg  leceived  by  John  S.  Cowen,  tesDltlng  in  his  death,  whil«  employed  u 
the  manageT  of  a  shirt  laundry  in  the  city  of  New  York. 

On  November  24,  1915,  John  S.  Cowen,  while  employed  by  Cowen's 
New  Shirt  Laundry,  Inc.,  having  a  laundry  businesB  in  the  city  o(  New 
York,  waa  going  down  from  the  ironing  room  on  the  eeeond  floor  with 
clothing  in  his  hands  when  he  was  shot  by  one  Lester  Ward,  and  died 
the  next  day  fts  the  result  ot  the  shooting.  Ward  had  been  drinking 
heavily  and  had  been  discharged  by  Cowen.  His  average  weekly  wage 
was  the   sum  of  twenty-three  dollars  and  eight  cents.     Award  denied. 

The  injuries  which  resulted  in  the  death  of  John  S.  Cowen 
were  accidental  injuries  and  arose  in  the  course  of  his  employ- 
ment, but  did  not  arise  out  of  his  employment. 

John  S.  Cowen  left  him  surviving  his  widow,  Rose  Cowen, 
aged  forty-two  years,  his  daughter,  Katherine,  aged  thirteen  years, 
hia  son,  Seymour,  aged  twelve  years,  his  daughter,  Mary,  aged 
nine  years,  his  son,  George,  aged  seven  years,  his  daughter,  Ger- 
trude, aged  six  years,  hia  son,  John,  aged  three  years,  and  his  son, 
Gerald,  aged  one  year,  the  claimants  herein,  and  no  other  child  or 
children  under  the  age  of  eighteen  years. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

John  H.  Brogan,  attorney  for  employer  and  insurance  carrier. 

Olvany,  Russell  &  Ingle,  attorneys  for  daimaut. 
State  Dut.  Beft. —  Vol.  S       31 
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Lyon,  Conunissioner.^  I  am  unable  to  see  how  Mr.  Cowen'a 
death  can  be  held  to  have  resulted  from  an  accident  arising  out 
of  and  in  the  course  of  his  employment.  It  is  true  there  ia  evi- 
dence in  the  case  that  Ward,  prior  to  and  on  the  day  of  his  die- 
charge,  frequently  made  remarks  which  might  be  construed  as 
threats  against  Mr.  Cowen.  He  is  said  to  have  stated  that  Jack, 
meaning  Mr.  Cowen,  "  nagged  "  him ;  that  such  men  as  he,  Cowen, 
had  brought  on  the  war  in  Europe  and  ought  to  be  shot;  that  he 
would  "get  him;"  that  he  would  "beat  him  up,"  and  expressions 
of  this  character.  There  is  also  some  evidence  that  Mr.  Cowen 
had  been  told  of  these  threatening  remarks  and  that  when  Ward 
came  to  be  discharged,  he  delegated  that  duty  to  his  brother 
rather  than  make  the  discharge  himself. 

The  act  of  killing  Mr.  Cowen  appears  to  be  either  that  of  a 
mad  man  or  of  a  man  who  was  "  crazy  drunk,"  as  some  of  the 
witnesses  said  Ward  sometimes  became.  It  has  been  held  that 
where  an  employee  feeling  aggrieved  during  the  period  of  his 
employment  with  another  employee,  for  something  growing  out 
of  the  employment,  assaults  his  co-employfe,  that  such  an  assault 
is  an  accidental  injury  within  the  meaning  of  the  Compensation 
Law ;  but  I  am  unable  to  see  how  the  act  of  a  man  who  was  appar- 
ently in  the  mental  condition  that  Ward  was  in,  who  does  not 
commit  his  act  of  violence  during  his  employment  but  eight 
months  after  his  discharge,  can  be  held  to  be  so  connected  with 
the  employment  as  to  make  the  recipient  of  his  act  subject  to 
compensation.  There  is  no  evidence  in  the  case  that  Ward  had 
any  reason  for  his  alleged  feeling  against  Mr.  Cowen.  An  assault 
to  come  within  the  Compensation  Act,  in  my  opinion,  must  be 
either  pending  the  employment  of  the  one  who  commit  it,  or  so 
shortly  after  the  cessation  of  the  employment  as  to  be  necessarily 
connected  with  it,  or  at  least  must  be  for  some  real  grievance 
shown  to  have  arisen  out  of  the  employment  or  both. 

The  present  application,  I  think,  comes  within  neither  of  these 
cases  and  I  advise  that  an  award  be  denied. 
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Ip  the  Matter  of  the  Claim  of  Annie  Kiebnan,  for  Compensation 
under  the  Workmen's  Compensation  Law,  for  the  Death  of 
John  Kibbnah,  against  Wu.  C.  Schebmebuobn  Est.,  Em- 
ployer ;  United  Statzb  CAeuALTy  Company,  Insurance 
Carrier 

Claim  No.  231 

(Decided  May  3,   1918) 

Injuries  received  by  John  EieniAn,  resultiiit  in  liis  death,  while  employed  sa 
■  janitor  by  Wm.  C.  Schermeihom  Est. 

On  April  6,  1916,  John  KieToan,  nhile  employed  as  a  Janitor  and  care> 
taker  of  No.  S  Hanover  atreet,  New  York  city,  and  while  putting  nah 
cans  back  into  the  cellar  he  fell  and  eustained  a  rupture  which  became 
strangulated,  ne^eBsitating  an  operation  from  which  he  died  two  daya 
later.     An  award  waa  made. 

Lton,  Commiasioner. —  The  deceased,  John  Kiernan,  was 
janitor  and  general  caretaker  of  the  building  No.  5  Hanover 
street.  Among  other  things  he  had  to  care  for  the  boiler  which 
sui»i)lied  heat  to  the  building  and  aa  incident  to  that  work  it  waa 
hia  duty  to  raise- the  ashes  coming  from  the  boiler,  by  means  of 
a  derrick  to  the  aiderwalk,  so  that  they  could  be  carted  away. 
There  waa  a  heavy  grating  over  the  opening  through  which  the 
ashes  reached  the  street. 

On  April  5,  1915,  while  putting  the  cans  back  into  the  cellar, 
he  fell  over  upon  the  grating  and  received  a  rupture  or  hernia, 
which  becoming  strangulated,  necessitated  an  operation  from 
which  he  died  two  days  later. 

Decision  of  the  case  has  been  deferred  pending  a  review  by 
the  Appellate  Division  of  the  case  of  Praino  v,  Peloao.  In  that 
case  an  employee  whose  duty  it  was  to  attend  a  boiler,  waa  injured 
while  splitting  wood  with  which  to  fire  the  boiler.  An  award 
was  made  on  the  ground  that  splitting  wood  with  which  to  fire 
a  boilCT  is  incident  to  the  operation  of  a  boiler.  Thia  award  has 
just  been  affirmed,  by  the  Appellate  Division  without  opinion. 

Removing  ashes  from  a  boiler  ia  certainly  aa  much  an  incident 
of  its  operation  as  is  preparing  wood  with  which  to  fire  it.  The 
case  referred  to  ia  in  point  and  controlling,  and  I  advise  an  award. 
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In  the  Matter  of  the  Claim  of  William  L.  Camtos,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
EuoENE  F.  Benpee,  Employer;  ^tna  Lii-e  Insi:bancb 
Company,  Insurance  Carrier 

Claim  No.  15351 

(Decided  May  3,  IfllC) 

Injuries  leceiTed  by  William  L.  Canton  while  employed  u  a  cleik  by  Engene 
F.  Bender,  a  commlssioa  merchant  in  tbe  city  of  Albany,  N.  Y. 

William  L,  Canton,  the  claimant,  waa  comroiusioned  by  hia  employer 
to  go  to  QloTersviUe  from  the  city  of  Albany  for  the  collection  of  certain 
bills  and  ou  his  journey  to  make  any  galea  poasible.  Bender,  the 
employer,  arranged  with  one  Ryan  who  traveled  by  automobile  for  a 
butterine  concern,  to  take  Canton  to  Gloversville  with  him  as  he  waB 
about  to  go.  On  the  way  to  Gloveravillc  the  automobile  skidded,  over- 
turned and  claimant  waa  injured.     Award  denied. 

The  employer,  Eugene  F.  Bender,  was  a  produce  and  commis- 
sion merchant  doing  business  in  the  city  of  Albany.  He  had 
the  occupancy  of  a  store  of  considerable  size  where  he  stored 
quantities  of  goods.  He  also  was  in  the  habit  of  placing  consider- 
able quantities  of  goods  on  storage  with  other  concerns.  Mr. 
Bender  did  not  operate  his  plant  as  a  storage  for  hire  in*  any  ordi- 
nary sense  of  the  word.  The  testimony  is  that  he  would  fre- 
quently sell  goods  to  customers  for  future  delivery,  when  there 
would  be  added  to  the  purchase  price  something  to  cover  storage 
and  insurance.  The  claimant  was  in  bis  employ  as  a  clerk.  On 
the  day  of  the  accident  Mr,  Bender  was  expecting  to  go  to 
Gloversvilie  for  the  collection  of  some  bills,  hut  being  called  away 
to  another  section  of  the  country  by  business,  he  delegated  to  the 
claimant  the  duty  of  collecting  the  bills,  and  the  claimant  was,  in 
the  course  of  his  journey,  to  make  sales  of  goods  if  possible.  Mr. 
Kyan,  a  traveler  for  a  butterine  concern,  being  about  to  go  to 
Gloversvilie,  Mr.  Bender  arranged  with  him  to  have  the  claimant 
ride  in  his  automobile.  On  tbe  way  to  Glnvcrsville  tbe  automobile 
skidded,  overturned  and  the  claimant  wns  injnreil.  The  question 
to  be  determined  is  wbctbcr  the  cm]>!oynn'iit  of  the  claimant  can 
be  brought  under  the  Workmen's  Compensation  Law. 
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Robert  W.  Bonjnge,  Chief  Counael  to  State  laduatrial 
Com  mi  aa  ion. 

D.  J,  CampioD,  attorney  for  insurance  carrier. 

Lton,  Commissions. —  There  is  no  claim  that  the  business  of 
dealing  in  produce  is  within  the  Compensation  Law.  The  sole 
claim  made  on  behalf  of  Mr,  Canton  is  that  Mr.  Bender  can  be 
held  within  the  Compensation  Law  to  have  been  conducting  a 
warehouse.  The  Appellate  Division  has  held  that  a  merchant 
storing  his  own  goods  in  his  own  warehouse  ie  not  conducting  the 
business  of  warehousing  within  the  meaning  of  the  Compensation 
Act.  I  do  not  believe  the  contention  of  the  claimant  that  because 
Mr.  Bender,  when  he  sold  goods  for  future  deliverj,  added  to  the 
purchase  price  enough  to  cover  insurance  and  storage,  he  can  be 
held  to  be  conducting  a  storage  warehouse.  Certainly  Mr.  Bender 
retained  the  title  to  the  goods  under  the  circumstances  supposed, 
and  during  all  the  time  they  were  his  own  goods  which  he  was 
storing.  A  judgment  creditor  of  the  purchaser  of  these  goods 
could  not,  while  they  remained  in  Mr.  Bender's  possession,  have 
acquired  any  right  to  them  under  an  execution,  nor  could  a  judg- 
ment creditor  of  Mr.  Bender  have  been  prevented  from  levying 
on  them  merely  because  he  had  made  a  contract  to  sell  them  at 
some  future  date. 

I  am  of  the  opinion  that  the  business  which  Mr,  Bender  was 
conducting  was  not  covered  by  the  Compensation  Law.  If  a  poi^ 
tion  of  the  employer's  business  were  storage-warehousing  and  so 
covered  by  the  act,  it  does  not  seem  to  me  that  the  claimant  was 
engaged  in  that  part  of  the  business  which  could  be  so  covered. 
He  was  injured  while  en  route  to  collect  bills  for  produce  which 
Mr.  Bender  had  sold  and  incidentally,  he  says,  he  was  to  sell 
produce  to  Mr.  Bender's  customers  if  opportunity  arose.  Xeither 
one  of  these  acts  had  anything  to  do  with  the  storing  or  ware- 
housing of  any  of  the  goods  which  Mr.  Bender  handled.  In  my 
opinion,  it  would  he  a  strained  construction  of  the  law  to  hold  that 
Mr.  C'anton  was  injured  in  the  courwe  of  his  employment  in  the 
warehousing  business,  and  I  advise  that  an  award  be  ddiicd. 
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In  the  Matter  of  the  Claim  of  Edqbhb  N.  Hierh,  for  Compen- 
Bation  under  the  Workmen's  Compensation  Law,  against  Jouk 
A.  Hull  Company,  Employer;  Zurich  Gbnbral  Accideitt 
AMD  Ll4Dility  Insueance  Compaht,  Insurancc  Carrier 

Claim  No.  28259 
(Decided  May  4,  1916) 

InJiiTifls  leceived  by  EuKene  N.  HIen  while  empIoTed  u  a  baudlei  of  Udea  by 
John  A.  Hull  Company,  city  welgherB,  in  the  dty  of  Hew  York. 

On  February  10,  1916,  Eugene  N.  Iliera,  while  employed  aa  a  hutdlei 
of  hides  by  the  John  A.  Hull  Company,  city  wcigherB,  in  the  borongh  of 
Manhattan,  city  of  New  York,  was  employnl  in  Brooklyn  in  handling 
hides  which  were  dirty  and  diseased  and  from  these  he  came  in  contact 
with  anthrax  germe  and  they  affected  his  hands  which  had  been  cracked 
open  by  handling  salt  and  wet  hides.  He  was  compelled  to  go  to  tlic 
hospital  and  was  disabled  from  work  from  February  11,  1910,  to  April 
19,  1916.  Uia  average  weekly  wage  was  the  sum  of  twenty-three  dollars. 
An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Alfred   W.    Andrews,    attorney   for   employer   and   insurance 


Joseph  F.  Grater,  attorney  for  claimant. 

By  the  Commission. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  an 
follows : 

On  February  10,  1916,  Eugene  H.  Hiers  resided  at  427  Second 
avenue,  borough  of  Manhattan,  city  of  New  York,  and  was 
employed  as  a  handler  of  hides  by  John  A.  Hull  Company  who 
were  in  the  business  of  city  weighers,  with  an  office  at  83  Gold 
street,  borough  of  Manhattan,  city  of  New  York. 

On  said  date  while  Eugraie  N.  Hiera  was  working  for  his 
employer  at  Pier  33  near  Hamilton  avenue,  borough  of  Brooklyn, 
and  was  engaged  in  handling  some  hides,  which  hides  wore  dirtv 
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and  diseased,  he  came  iu  contact  with  some  anthrax  germs  and  a 
pustule  was  thereby  formed  on  the  back  of  hia  right  wrist.  He 
was  sent  to  the  hospital  and  the  pustule  was  excised,  and  he  was 
disabled  from  working  from  February  11,  1916,  to  April  19,  1916, 
such  disability  being  caused  by  said  injury.  Previous  to  February 
10,  1916,  Hiers  had  been  handling  salt  and  wet  hides  and  the  wet 
salt  had  gone  into  his  gloves  and  caused  swelling  on  the  back  of 
his  hands.  On  February  tenth  the  akin  had  cracked  and  lie  noticed 
the  pustule  above  mentioned,  but  be  worked  out  that  day  and 
returned  to  work  the  next  morning  and  worked  until  11  o'clock, 
when  he  had  to  quit  and  go  to  the  hospital  where  it  was  discovered 
that  he  had  an  anthrax  infection.  The  anthrax  germ  had  been 
communicated  from  the  hide  through  the  crack  in  the  skin. 

The  average  weekly  wage  of  Eugene  N,  HJers  was  the  sura  of 
twenty-three  dollars  and  eight  cents. 

Award  of  compensation  is  hereby  made  against  John  A.  Hull 
Company,  employer,  and  Zurich  General  Accident  and  Liability 
Insurance  Company,  insurance  carrier,  to  Eugene  N".  Hiers, 
injured  employee,  at  the  rate  of  fifteen  dollars  weekly  for  a  period 
of  seven  and  five-sixths  weeks  from  February  26  to  April  19, 1916. 


In  the  Matter  of  the  Claim  of  Haeet  L.  Mabkbll,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Daniei, 
Gkeen  Felt  Shoe  Company,  Inc.,  Employer;  American 
Mutual  Compensation  Inshbakce  Compant,  Insurance 
Carrier 

Claim  No.  17015 

(Decided  May  4,  lOld) 

Injurlci  received  by  Hairy  L.  Hatkell  while  employed  as  a  foieman  In  m, 
factory  owned  by  Daniel  Grten  Felt  Shoe  Company,  Inc.,  at  Dolgerille. 
On  December  IS,  1916,  while  Harry  L.  Markell  was  employed  as  a.  fore- 
man ia  the  Daniel  Green  Felt  Shoe  Company  plant  at  Dolgeville,  N.  ¥., 
he  was  inipccting  Bhoes  in  the  drying  room  and  to  do  so  was  leaning 
forward  when  another  employee  came  into  the  room  to  auk  for  histrur- 
tions,  put  his  arm  over  Markell's  shoulder  and  drew  Markell  toward 
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him,  thereby  piercing  M&rkeU'a  right  eje  witli  K  pencil  which  was  stick- 
ing out  of  the  other  man's  pocket  causing  injuries  requiring  the  removal 
of  the  eyeball.  His  average  weekly  wage  was  the  sum  of  thirty-eight 
dollars  and  eight  eenta.     An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

George  W,  Ward,  attorney  for  claimant. 

M.  F,  Herr,  attorney  for  employer  and  insurance  carrier. 

Bt  the  Commission. — AH  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows: 

On  December  15,  1915,  the  day  when  Harry  L.  Markelt  received 
his  injuries,  he  resided  at  Helmer  avenue,  Dolgeville,  N.  Y.,  and 
was  employed  as  a  foreman  of  a  factory  operated  by  Daniel  Green 
Felt  Shoe  Company,  a  corporation  engaged  in  the  manufacture  of 
'  kid,  felt  and  fabric  slippers,  with  a  factory  and  place  of  business 
at  Dolgeville,  N.  Y. 

On  said  date  while  Harry  L.  Markell  was  working  for  his 
employer  at  his  employer's  plant,  and  was  engaged  in  inspecting 
shoes  in  the  drying  room,  and  was  leaning  forward  in  order  to  do 
the  same,  one  Hubbard  came  into  the  room  to  ask  for  some  instruc- 
tions from  Markell  and  in  order  to  attract  Markell's  attention  put 
his  arm  over  Markell's  shoulder  and  drew  Markell  towards  him 
and  Markell's  right  eye  was  thereby  pierced  by  a  pencil  which 
was  sticking  out  of  Hubbard's  pocket,  causing  so  severe  an  injury 
that  the  eyeball  had  to  be  removed. 

Hubbard  was  an  employee  of  United  Shoe  Machinery  Com- 
pany which  had  leased  machinery  to  Daniel  Green  Felt  Shoe 
Company  and  Hubbard  was  on  the  premises  in  pursuance  of  the 
obligation  of  his  employer  to  keep  the  said  machinery  in  repair, 
and  for  this  purpose  was  under  the  direction  of  Markell, 

The  average  weekly  wage  of  Harry  L.  Markell  was  the  sum  of 
thirty-eight  dollars  and  eight  cents. 

Award  of  compensation  is  hereby  made  against  Daniel  Green 
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Felt  Shoe  Company,  employer,  and  American  Mutual  Compen- 
Bfttion  Insurance  Company,  insurance  carrier,  to  Harry  L,  Mar- 
kell,  injured  employee,  at  the  rate  of  twenty  dollars  weekly  for  a 
period  of  128  weeks  beginning  December  15,  1915,  for  the  loss  of 
his  right  eye. 


In  the  Matter  of  the  Claim  of  Flokence  E.  Pobtbb  and  Minor 
Child,  for  Compensation  Under  the  Workmen's  Compensation 
Law  for  the  Death  of  Babtlett  Pobteb,  against  Reminoton 
Asms  and  Ammunition  Company,  Employer;  Employees' 
Liability  Assueanoe  Cobporation,  Ltd.,  Insurance  Carrier 

Claim  No.  16707 

(Decided  May  8,  1916) 

tnjtirieB  KceiTed  by  Baitlett  Potter,  leanlting  in  Ida  deatb,  wbUe  employed 
as  a  nifht  watduoan  by  Remington  Anns  and  Ammniiitioii  Company. 

On  XoTember  2,  1015,  Bartlett  Porter,  while  employed  by  the  Reraing- 
ton  Arma  and  Ammunition  Company,  a  corporation  manufacturing 
email  drcarms  at  Ilion,  N,  V,,  and  while  patroling  around  one  of  the 
factory  buildinge  at  about  eleven  o'clock,  p.  u.,  he  fell  into  the  Erie 
canal  and  was  drowned;  his  body  being  found  in  the  canal  adjoining 
his  beat.  On  the  night  in  question  it  had  rained  and  the  canal  ran  by 
the  building  which  Porter  was  patroling.  Certain  obatructions  were 
between  the  canal  and  the  building  and  Porter  tripped  over  these  into 
the  canal.  Hia  average  weekly  wage  was  the  sum  of  fifteen  dollars  and 
seventy-eix  centa.     Ad  award  was  made. 

Robert  W.  Eonynge,  Chief  Counsel  to  State  Industi'ial  Com- 

njission. 

W.  L.  Tufts,  attorney  for  insurance  carrier. 
L.  B.  Moore,  attorney  for  claimant. 

By  the  Gommibbion. —  All  the  evidence  submitted  before  tlio 
Commission  having  l?een  heard  and  duly  eonsideipd,  the  Com- 
mission takea  its  conclusions  of  fact,  ruling  of  law,  and  award 
as  follows: 

On  November  2,  IfllS,  the  day  when  Bartlett  Porter  met  with 
his  death,  he  resided  at  1!)8  Enwt  North  Htrcet,  Ilion.  N.  Y.,  a  id 
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vaa  employed  ae  a  night  watchman  by  Kemington  ArmB  aud 
AmmunitioD  Company,  a  corporation  engaged  in  the  miuiufacture 
of  small  firearms  with  a  plant  and  place  of  business  on  East 
Hain  atreet,  Ilion,  N.  Y, 

On  said  date  at  about  eleven  p.  m.,  while  Bartlett  Porter  was 
petroling  around  one  of  the  factory  buildings  of  his  employer, 
the  night  being  a  very  rainy  one,  he  fell  into  the  Erie  canal  and 
was  drowned  and  his  body  was  found  in  the  canal  adjoining  his 
beat.  The  said  canal  ran  by  the  building  which  Porter  was 
required  to  patrol  and  there  was  a  coping  along  the  said  canal 
about  three  feet  wide  and  then  about  two  or  two  and  one-half 
fpet  of  dirt  between  the  coping  and  the  building.  There  were  some 
pipes  obstructing  the  passage  between  the  canal  and  the  building 
and  also  a  cable  stretching  across  this  space  and  attached  to  a 
boat  moored  to  that  point.  Bartlett  Porter  tripped  over  the  cable 
or  the  said  pipes  and  fell  into  the  canal.  His  body  was  found 
two  hours  later  fully  clothed  with  his  raincoat  and  rubber  boots, 
also  his  police  club  and  revolver. 

The  average  weekly  wage  of  Bartlett  Porter  was  the  sum  of 
fifteen  dollars  and  seventy-six  cents. 

Bartlett  Porter  left  him  surviving  his  widow,  Florence  E. 
Porter,  aged  twenty-eight  years,  and  hla  daughter,  Eranda  G. 
Porter,  aged  eight  months,  the  claimants  herein,  and  no  other 
child  or  children  under  the  age  o£  eighteen  years. 

Award  of  compansation  is  hereby  made  against  Remington 
Arms  and  Ammunition  Company,  employer,  and  Employers'  Lia- 
bility Assurance  Corporation,  Ltd.,  insurance  carrier,  to  the 
widow  and  minor  child  of  Bartlett  Porter,  deceased  employee,  as 
follows:  to  Florence  E.  Porter,  widow,  aged  twenty-eight  years, 
at  the  rate  of  four  dollars  and  seventy-three  c^its  weekly  during 
widowhood,  with  two  years'  compensation  in  one  sum  upon 
remarriage;  iind  to  Eranda  G.  Porter,  daughter,  aged  eight 
months,  at  the  rate  of  one  dollar  and  fifty-eight  cents  weekly 
until  she  shall  arrive  at  the  age  of  pighteen  years;  and  to  Florence 
E.  Porter,  widow,  in  the  sum  of  $100  on  account  of  the  expenseji 
paid  by  her  in  the  matter  of  the  funeral  and  burial  of  Bartlett 
Porter,  deceased. 
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In  the  Matter  of  the  Claim  of  Enoch  Kobtba,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  B,  F. 
Adams,  Employer ;  Zurich  Genebal  Accidbnt  and  Liabilitt 
Inbchaitcb  Company,  I-td.,  Insurance  Carrier 

Claim  No.  15725 

(Decided  May  8,  1016) 

Injoriea  received  by  Enoch  Kobyia  while  employed  as  a  niKht  watchmu  by 
B.  F.  AdsmB,  a  fnniitaie  nuumfactoiei  at  Heildmer,  H.  T. 

On  SeptemlKT  17,  IBl.i.  Enoch  Kobyra,  while  employed  as  a  night 
watchman  by  B.  F.  Adama  at  llerlcimer,  N.  Y.,  at  the  latter's  lurniture 
factory,  wae  closing  the  windows  of  the  building  during  a  seTere  storm, 
when  BOme  ohstruction  blew  into  his  left  eye,  penetrating  the  eyeball 
and  resulting  In  the  necessity  for  removing  the  entire  eye.  Hi*  Average 
weekly  wage  was  the  sum  of  ten  dollars  and  ninety-five  cents.  An  award 
was  made. 

Robctrt  W.  Eonynge,  Chief  Counsel  to  State  Industrial  Com- 


Valentine  Aiem,  attorney  for  employer  and  insurance  carrier. 

By  THE  CoMMiBsiow. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows: 

On  September  17,  1915,  the  day  when  Enoch  Kobyra  received 
his  injuries,  he  resided  at  219  East  Smith  street,  Herkimer,  N. 
Y.,  and  was  employed  as  a  night  watchman  by  B.  F.  Adams  who 
was  engaged  in  the  business  of  manufacturing  desks  and  fui^ 
niture,  with  a  plant  and  place  of  business  on  First  avenue,  Herki- 
mer, N.  Y. 

On  said  date  at  about  eleven  p.  m.,  while  Enoch  Kobyra  was 
working  for  his  employer  at  his  employer's  jilant,  a  severe  storm 
cnme  up  and  Kobyra  hastened  to  close  the  windows  and  while 
closing  one  of  the  windows,  a  piece  of  dirt  or  dust  blew  into  hh 
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left  eye  penetrating  the  eyeball,  resulting  in  an  injury  wbidi 
later  caused  the  removal  of  the  entire  eye. 

The  average  weekly  wage  of  Enoch  Kobyra  waa  the  sum  of  ten 
dollars  and  ninety-Jive  cents. 

Award  of  compensation  is  hereby  made  against  B.  F.  Adams, 
employer,  and  Zurich  General  Accident  and  Liability  Insurance 
Company,  Limited,  insurance  carrier,  to  Enoch  Kobyra,  injured 
employee,  at  the  rate  of  seven  dollars  and  thirty  cents  weekly  for 
a  period  of  128  weeks  commencing  September  17,  1915,  for  the 
loss  of  the  left  eye. 


In  the  Hatter  of  the  Claim  of  Ernest  Pirk,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Buffalo 
FojiQB  Compa:<y,  Employer;  The  First  Mutoal  Liabilitv 
Insoeance  Company  of  Xew  York,  Insurance  Carrier 

Claim  No.  G0018 
(Decided  May  10,  1016) 
Injuries  received  hf  Ernest  Pirk  white  employed  as  a  riveter  bf  tbe  Buffalo 
Forze  Company,  a  corporation  operating  a  macbine  shop  and  foandry  at 
Buffalo,  n.  Y. 

On  February  2,  ISlfl,  Erneat  Pirk,  while  omployod  as  a  riveter  at  the 
Buffalo  Forge  Company  plant  in  Buffalo,  waa  engaged  In  riveting  a  fan 
case,  when  he  struck  hit  left  thumb  with  a  hammer,  lacerating  the 
thumb  and  causing  the  lose  of  the  nail.  He  was  disabled  from  working 
for  a  period  of  seventeen  days.  Ilia  average  weekly  wage  waa  the  aum 
of  eight  doliara  and  eighty-two  centB.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Robert  A.  Inch,  attorney  for  employer  and  iiisuranee  carrier. 

By  the  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makps  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows : 

On  February  2,  lOlfi,  tbe  day  when  Ernest  Pirk  received  bi?  ' 
injuries,  he  resided  at  14  Clemio  street,  Buffalo,  N.  Y,,  and  WiH 
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employed  as  a  riveter  by  Buffalo  Forge  Company,  a  corporation 
operating  a  machine  shop,  foundry  and  sheet  metal  works,  with 
a  plant  and  place  of  busineae  at  490  Broadway,  Buffalo,  N.  Y. 

On  said  date  at  eight  thirty  a.  m.,  while  Ernest  Pirk  was  work- 
ing for  his  employer  at  his  emjJoyer'a  plant,  and  was  engaged 
in  riveting  a  fan  caae,  be  accidentally  hit  his  left  thumb  with  a 
hammer,  causing  a  laceration  of  the  thumb  and  a  loss  of  the  nail 
thereof.  By  reason  of  this  injury  Ernest  Pirk  was  immediately 
disabled  from  working.  Hia  injury  happened  on  a  Wednesday. 
He  worked,  however,  the  Friday  and  Saturday  following,  namely, 
February  fourth  and  February  fifth,  and  did  not  return  to  work 
until  February  twenty-first,  which  -was  on  Monday-  The  total 
number  of  days'  disability  occasioned  by  the  said  injury  was 
seventeen  days,  if  Sunday,  February  20,  1916,  be  included,  other- 
wise sixteen  days.  Ernest  Pirk  could  have  returned  to  work  on 
Sunday,  Februaiy  20,  1916,  had  that  day  been  a  working  day. 

The  average  weekly  wage  of  Emeet  Pirk  was  the  sum  of  ei^t 
dollm-s  and  eighty-two  cents. 

Award  of  compensation  is  hereby  made  against  Buffalo  Forge 
Company,  employer,  and  the  First  Mutual  Liability  Insurance 
Company  of  New  York,  insurance  cai-rier,  to  Ernest  Pirk,  injured 
employee,  at  the  rate  of  eight  dollars  and  eighty-two  cents  weekly, 
for  a  period  of  three-sixths  of  a  week  for  disability  from  February 
18  to  February  21,  1916. 


In  the  Matter  of  the  Claim  of  Tosr  LtBEnxY,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Lehioh 
Vallky  Railboad  CoifPANT,  EmployBT  and  Self-Insurer 

Claim  No.  17489 

(Decided  Ma;  10,  1910) 

tnjnries  leoeiTed  fcy  Tony  Liberty  while  employrf  «a  a  bUdtMnlth'B  lielper 
by  tbe  Lehigh  VaUey  Railroad  Company  at  Bocheiter,  If.  Y. 

On  December  21,  1B16,  while  Tony  Liberty  was  at  work  in  hia  employer's 
office  in  helping  a  blackamith  meanure  a  piece  of  iron  on  an  anvil,  the 
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iron  rolled  off  the  anvil  and  struck  him  upon  his  left  foot,  resulting  in 
eniehing  one  of  hla  toes  and  disabling  him  from  working  for  a  period 
of  eight  and  one-aizth  weeks.  Hia  average  weekl;  wage  waa  the  sum  of 
ten  dollars  and  thirty-eight  cents.    Ad  award  waa  made. 

Robert'  W.  Bonjnge,  Chief  Counsel  for  State  Industrial  Cooi- 
miesion. 

Benjamin  F.  LaBue,  attorney  for  employer. 

By  the  Commission, — AH  the  evideuce  submitted  before  the 
CommissioD  having  been  heard  and  duly  cousidered,  the  Com- 
mission makes  its  concIusiouB  of  fact,  ruling  of  law,  and  award, 
as  follows: 

On  Decranber  21,  1915,  the  day  when  Tony  Liberty  received  his 
injuries,  he  resided  at  Manchester,  N.  Y.,  and  was  employed  as 
a  blacksmith's  helper  by  Lehigh  Valley  Railroad  Company,  a 
corporation  engaged  in  the  operation  of  a  railroad  between  points 
within  the  State  of  New  York,  and  also  between  points  within 
the  State  of  New  York  and  points  in  other  States. 

On  said  date  while  Tony  Liberty  was  working  for  his  employer 
in  his  employer's  shop  at  Manchester,  N.  Y.,  and  while  he  was 
engaged  in  helping  a  blacksmith  to  measure  a  piece  of  iron  on 
an  anvil,  the  iron  accidentally  rolled  off  the  anvil  and  struck  Tony 
Liberty  on  his  left  foot,  causing  severe  contusions  and  injuries 
to  the  same  and  crushing  the  left  great  toe,  by  reason  of  whi<i 
injuries  Tony  Liberty  was  disabled  from  working  from  the  date 
of  the  accident  nntil  February  16,  1916,  a  period  of  ei^t  and 
one-sixth  weeks.  The  shaft  of  steel  was  three  inches  in  diameter 
and  thirty-six  inches  long  and  weighed  about  150  pounds,  and 
was  to  be  used  on  a  locomotive  crane  which  crane  waa  used  for 
the  handling  of  ashes  and  the  coaling  of  enginra  at  Manchester,  N. 
Y,  At  the  time  of  the  accident  Tony  Liberty  was  not  engaged  in 
interstate  commCTce,  and  the  injury  to  Tony  Lib^ty  was  not 
oau.8ed  by  any  n^ligence  attributable  to  his  employer. 

The  average  weekly  wage  of  Tony  Liberty  was  the  sum  of  ten 
dollars  and  thirty-eight  cents. 
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Award  of  compensation  is  hereby  made  against  Lehigh  Valley 
Railroad  Company,  employer,  and  self-insurer,  to  Tony  Liberty, 
injured  employee,  at  the  rate  of  six  dollars  and  ninety-eight  cents 
weekly  for  a  period  of  six  and  one-sixth  weeks  from  January  4, 
1916,  to  February  16,  1916. 


In  the  Matter  of  the  Claim  of  Tokby  SpALO^E,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Lehioh 
Valley  Railkoad  Company,  Employer  and  Self-Insurer 

Claim  No.  1T025 

(Decided  Ma;  10,  1910) 

Iajuri«s  received  by  Toney  Spalone  while  emploj'ed  u  a  section  latMrer  b; 
tbe  Lcbish  Vallej  KaJlroad  Companjr  near  Honeheads,  Chemvnc  conntj. 
On  February  10,  1916,  while  Tone;  Spalane  waa  at  work  as  a  section 
laborer  in  the  maintenance  of  way  department  of  tlie  Lehigh  Valley 
Railroad  Company,  he  n-as  asHisting  in  loading  steel  rails  on  to  a  flat 
car,  by  means  of  a  steam  crane,  when  one  of  the  rails  slipped  and  struck 
hia  right  foot,  causing  injuries  which  disabled  him  froni  work  until 
March  23,  1916,  and  an  that  date  he  was  still  disabled.  Hia  average 
weekly  wage  was  the  Hum  of  aeven  dollars  and  sevsnty-nine  cents.  An 
award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Benjamin  F.  LaEue,  attorney  for  employer. 

By  the  Coumission. — All  the  evidence  submitted  before  the 
Conmiission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
a  9  follows : 

On  February  10,  1916,  tbe  day  when  Toney  Spalone  received 
his  injuries,  be  resided  at  865  Railroad  avenue,  Elmira,  N.  Y., 
and  wae  employed  as  a  section  laborer  in  the  maintenance  of  way 
department  of  the  Lehigh  Valley  Kailroad  Company,  a  corpora- 
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tion  engnged  in  the  operation  of  a  railroad  aa  a  common  carrier 
between  points  within  the  State  of  New  York  and  also  between 
points  within  the  State  of  New  York  and  points  in  other  states. 

On  said  date  while  Toney  Spalone  was  working  for  his  emplo;\-er, 
and  while  loading  steel  rails  on  to  a  flat  car  by  means  of  a  steam 
crane  near  Ilorseheada,  Chemung  county,  N.  Y.,  one  of  the  rails 
slipped  and  struck  Toney  Spalone's  right  foot  causing  bruises 
and  contusions  of  the  same,  by  reason  of  which  Toney  Spalone 
was  disabled  from  working  from  the  date  of  the  accident  to  March 
23,  1916,  and  on  that  date  was  still  disabled.  The  rails  ^ick 
Spalone  was  handling  at  the  time  of  the  accident  were  to  be 
transported  to  another  place  on  the  employer's  road  to  be  inserted 
there  into  a  main  line  track.  At  the  time  of  said  accident  said 
employee  was  not  engaged  in  interstate  commerce. 

The  average  wekly  wage  of  Touey  Spalone  was  the  sum  of  seven 
dollars  and  seventy-nine  cents. 

Award  of  compensation  is  hereby  made  against  Lehigh  Valley 
Bailroad  Company,  employer,  to  Toney  Spalone,  injured  employee, 
at  the  rate  of  five  dollars  ajid  nineteen  cents  weekly  for  a  period 
of  four  weeks  from  February  24,  1916,  to  March  23,  1916,  and 
this  claim  is  hereby  continued  for  further  bearing. 


In  the  Matter  of  the  Claim  of  CitARLEs  Makks,  for  Compensation 
under  Uie  Workmen's  Compensation  Law,  against  Henry 
Mauker  &  Son,  Employer;  Zurich  Genekai.  Accident  and 
Liability  Assurance  Corporation,  Ltd.,  Insurance  Carrier 

Claim  No.  35973 

(Decided  M&y  11,  IBie) 

Injatiei  received  ij  Charles  Haika  while  employed  m  «  powei  boat  captain 
by  Benry  Maurer  &  Son,  fire  brick  mannfactuiers. 

On  January  30,  1916,  Cliarlee  Marks,  while  employed  as  a  captain  on 
the  power  boat  liaison  Tomkina,  owned  by  Henry  Maurer  k  Son,  fire 
brick  manufacturers  in  the  borough  of  Manhattan,  city  of  New  YoiK, 
attempted  to  adjust  the  governor  of  tiie  motor  on  the  eaid  boat,  when 
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ha  caught  his  hand  la  the  coga,  injuring  Mveral  of  hia  flugerB  and  result- 
ing in  the  amputation  of  two-thirds  of  the  index  linger.  Hia  average 
week];  wage  was  the  sum  of  seventeen  dollars  and  thirty-otie  cents.  An 
award  was  made. 

Eobert  W.  Bonynge,  Chief  Cotmsel  to  State  Industrial  Com- 
missicsi. 

Alfred  W,  Andrews,  attorney  for  insurance  earriCT. 

Bt  the  OoMMiBsiOH. — All  the  evidence  submitted  before  the 
CommissicHi  having  been  beard  and  duly  considered,  the  Com- 
mission malces  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows : 

On  January  30,  1916,  the  day  when  Charles  Marks  received  his 
injuries  be  resided  aboard  the  Power  Boat  Waisott  Tomkins,  and 
was  employed  as  a  captain  of  said  boat  by  Heoiry  Maurer  &  Son 
who  were  in  the  business  of  manufacturing  fire  brick  and  fire- 
proofing,  vritb  an  office  at  450  East  Twenty-third  street,  borough 
of  Manhattan,  city  of  New  York,  and  in  connection  with  the  said 
biLsiness,  the  operation  of  a  power  boat 

On  said  date  while  Charles  Maries  was  working  aboard  said 
boat,  then  lying  at  the  Harlem  River  terminal  at  One  Hundred 
and  Thirty-second  street,  borough  of  Manhattan,  city  of  New 
York,  he  attempted  to  adjust  the  governor  of  the  motor  and  his 
hand  slipped  into  the  cogs,  th^^y  receiving  severe  lacerations 
and  injuria  to  the  index,  seccmd  and  third  fingers  of  his  right 
band,  requiring  the  later  amputation  of  more  than  two  phalanges 
of  the  index  finger.  The  injuries  to  the  second  and  third  fingers, 
irrespective  of  the  injury  to  and  amputation  of  the  index  finger 
would  have  disabled  Charles  Mai^  from  working  from  die  date 
of  the  accident  to  May  7,  1916,  a  period  of  fourteen  we^s. 

The  average  weekly  wage  of  Charles  Marks  was  the  sum  of 
seventeen  dollars  and  thirty-one  cents. 

Award  of  oompensation  is  hereby  made  against  Henry  Maurer 
&  Son,  employer,  and  Zurich  General  Accident  and  Liability 
Assurance  Corporation,  Limited,  insurance  carrier,  to  Charles 
Marks  at  the  rate  of  eleven  dollars  and  fifty-four  cents  weekly 
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for  &  period  of  twelve  weeks  from  February  13,  1916,  to  May 
7,  1916,  for  disability  ocoaaioned  by  the  injuries  to  the  second  and 
third  fingers  of  the  right  hand ;  and  tbia  case  is  hereby  continued 
for  consideration  of  an  award  to  be  made  for  the  amputation  of  the 
index  finger  of  the  right  hand. 


In  the  Matter  of  the  Claim  of  Maude  J.  Sloat  and  Minor  Son, 
for  Compensation  imder  the  Workmen's  Compensation  Law, 
for  the  Death  of  Waeeen  Sloat,  against  Rochester  Taxicas 
Company,  Employer;  Lokdon  Qdaeantek  amd  Aocidknt 
CoMPAKT,  Insurance  Carrier 

Claim  No.  14084 

(Decided  May  12,  1016) 

iBJuriN  nc«iT«4  by  Warren  Sloat,  resnltiiiK  In  bla  death,  while  emplayed  m 
a  chanffeiit  by  the  Socbester  Taxicab  Company. 

On  July  28,  1B16,  while  Warren  Sloat  was  employed  ah  a  chauffeur  by 
Rocheiter  Taxicab  Company,  a  eoTporation  engaged  in  the  auto  livery 
buaineas  at  Rochester,  N.  ¥.,  he  waa  driving  a  taxicab  on  the  hi^way 
between  Hemlodc  and  Springwater  when  he  ran  into  a  waehout  on  the 
road,  was  ditched  with  the  result  that  his  neck  was  broken  and  he  died 
that  day.  HIb  average  weekly  wage  was  the  sum  of  Mventeen  dollars  and 
ten  ceuta.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Coimsel  to  State  Industrial  Com- 
mission. 

William  Butler,  attorney  for  insurance  carrier. 

Howard  F.  Barnes,  attorney  for  claimant 

By  thb  Coumission. —  The  surviving  wife  of  Warren  Sloat 
came  to  an  agreement  with  the  ^nployer  for  the  payment  of  com- 
pensation on  the  basis  of  a  daily  wage  of  two  dollars.  This  agree- 
ment was  not  approved  by  the  Commission  as  the  same  was  not  in 
accordance  with  the  law  in  the  opinion  of  the  Commission.  Hear- 
ings were  had  and  the  following  award  was  made : 
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All  the  evidence  submitted  before  the  Commission  having  been 
heard  and  duly  considered,  the  Commission  makes  its  conclusiona 
of  fact,  ruling  of  law,  and  award  as  follows: 

On  July  28,  1&15,  the  day  when  Warren  Sloat  received  the 
injurieB  which  resulted  in  his  death,  he  resided  at  12  Charlotte 
street,  Rochester,  N.  Y.,  and  was  employed  as  a  chauffeur  by 
fiocbeeter  Tazicab  Company,  a  corporation  engaged  in  the  auto 
livery  business,  with  a  plant  and  place  of  business  at  49  Cortland 
street,  Rochester,  I^.  Y. 

On  said  date  while  Warren  Sloat  was  working  for  his  employer 
and  was  driving  a  taxicab  on  the  highway  between  Hemlock  aud 
fipringwater  in  the  State  of  New  York,  he  ran  into  a  washout  on 
the  road  and  the  car  was  thereby  thrown  into  a  ditch  and  Sloat  wa9 
thrown  out  of  the  car  and  his  neck  was  broken,  and  be  died  the 
same  day  by  reason  thereof. 

The  average  weekly  wage  of  Warren  Sloat  was  the  sum  of  seven- 
teen dollars  and  ten  cents.  Warren  Sloat  worked  seven  days  a 
week.  His  regular  pay  from  his  employer  was  twelve  dollars  a 
week.  He  worked  every  wedi  in  the  year.  He  averaged  in  tips 
eighty-five  cents  a  day  or  five  dollars  and  ten  cents  a  week.  These 
tips  were  paid  to  him  by  persons  using  the  taxicab  service.  The 
receiving  of  these  tips  was  known  to  his  employer  and  was 
acquiesced  in  by  him.  From  the  nature  of  the  caae  the  average 
weekly  wages  can  be  determined  fairly  and  reasonably  only  by 
taking  the  full  actual  earnings  of  Warren  Sloat  and  of  other 
employees  working  in'  the  same  employment  in  the  same  locality 
during  one  full  year  of  work. 

Warren  Sloat  left  him  surviving  his  widow,  Maude  J.  Sloat, 
aged  thirty  years,  and  his  son,  Lynn  A.  Sloat,  aged  three  years, 
the  claimants  herein,  and  no  other  child  or  children  under  tbe 
age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  Rochester  Taxi- 
cab  Company,  empl{^er,  and  London  Guarantee  and  Accident 
Company,  insurance  carrier,  to  the  widow  and  minor  son  of 
Warren  Sloat,  deceased  employee,  as  follows :  to  Maude  J.  Sloat, 
widow,  aged  thirty  years,  at  the  rate  of  five  dollars  and  thirteen 
cents  weekly  during  widowhood,   with  two  years'  compensation 
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in  one  sum  upon  remarriage;  and  to  Lynn  A.  Sloat,  am,  aged 
three  years,  at  the  rate  of  one  dollar  and  seventy-one  cents  weekly 
until  he  shall  arrive  at  the  age  of  eighteen  years;  and  to  T.  S. 
Mooney  in  the  sum  of  one  hundred  dollars  on  account  of  his  hill 
for  the  funeral  expensee  of  Warren  Sloat,  deceafled. 


In  the  Matter  of  the  Claim  of  James  Winkless,  for  Compen- 
saticm  under  the  Workmen's  Compensation  Law,  against 
Lehigh  Valley  Railroad  Company,  Employer  and  Self- 
Insurer 

Claim  No.  71915 

(Decided  May  16,  IBie) 

iDjniies  iMcived  by  James  Winkleu  vhile  employed  as  a  fnigbt  handler  by 
the  Lehlth  Valley  Kailroad  Cotnpaiiy. 

On  March  22,  1015,  James  WinkleBa,  while  employed  hy  the  Lehigh 
Valley  Railroad  Company  as  a  freight  handler  in  the  city  ol  New  York, 
was  carrying  a  wooden  gate  from  his  employer's  pier,  on  the  E^st  river, 
to  a  float  where  it  was  to  be  placed,  when  he  ran  a  splinter  from  the 
gate  into  his  left  thumb,  resulting  in  complete  ankylosis  of  all  the  fingers 
and  of  the  wrist  joint  of  that  hand,  and  the  permanent  loss  of  the  use 
of  that  hand.  Hie  average  weekly  wage  was  the  sum  of  eleven  dollars 
and  fifty-tour  cents.    An  award  was  made. 

Rohert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Corn- 


Benjamin  F.  LaRue,  attorney  for  employer. 

By  the  Commissioh. — All  the  evidence  sulanitted  hefore  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows: 

On  March  22,  1915,  the  day  when  Jamee  Winkless  received 
his  injuries,  he  resided  at  323  East  Forty-fifth  street,  horough 
of  Manhattan,  city  of  New  York,  and  was  employed  as  a  frei^t 
handler  by  Lehigh  Valley  Railroad  Company,  a  rarporation  en- 
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gaged  in  the  operation  of  a  railroad  aa  a  common  carrier  between 
points  within  the  State  of  New  York  and  also  points  within  the 
State  of  New  York  and  points  in  other  states,  and  also  in  con- 
nection therewith  the  operation  of  floats  in  and  about  the  harbor 
of  New  York. 

On  said  date  while  James  Winkless  was  working  for  his  em- 
ployer at  his  employer's  pier  at  the  foot  of  East  Forty-third  street 
and  East  river^  borough  of  Manhattan,  city  of  New  York,  and 
while  he  was  carrying  a  wooden  gate  from  the  pier  on  to  the  float 
where  it  was  to  be  put  in  place,  he  ran  a  splinter  from  the  gate 
into  his  left  thumb  and  blood  poisoning  set  in,  resulting  in  com- 
plete ankylosis  o£  all  the  fingers  and  of  the  wrist  joint  of  the  left 
hand,  and  the  permanent  loss  of  nse  of  that  hand. 

The  average  weekly  wage  of  James  Winkless  was  the  sum  of 
eleven  dollars  and  fifty-four  cents. 

Award  of  compensation  is  hereby  made  against  I^high  Valley 
Bailroad  Company,  employer,  to  James  Winkless,  injured  em- 
ployee, at  the  rate  of  seven  dollars  and  sixty-nine  cents  weekly, 
for  a  period  of  244  weeks,  beginning  March  22,  1916,  for  the 
equivalent  of  the  loss  of  the  right  hand. 


In  the  Matter  of  the  Claim  of  Guisepfb  Scalisco,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  against  Utioa 
Steam  and  Mohawk  Valley  Cotton  Mills,  Employer; 
American  Mutual  Compensation  Insukance  Company, 
Insurance  Carrier 

Claim  No.  15097 

(Decided  May  IT,  1910) 

InJurieB  i«G«lTed  hf  Galwpp«  Scalisco  while  employed  as  a  mUl  hand  by  tbe 
mica  Steam  and  Hehawk  Valley  Cotton  Hilla  at  VUca,  H.  Y. 

On  August  18,  1916,  while  Ouleeppe  Scalisco  wai  employed  aa  a  mill 
hand  by  tlie  Utica  Steam  and  Mohawk  Valley  Cotton  Mills  at  Utica, 
N.  Y.,  he  was  cleaning  hie  machine,  which  was  suddenly  started,  and  his 
right  hand  was  drawn  Into  the  twist  gears  of  the  machine,  amputating 
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several  of  the  flngera  o(  bia  right  hand,  and  causing  a  permanent  loss  of 
tlie  use  of  that  hand.  Hia  average  weekly  wags  was  the  sum  of  nit>e 
dollars  and  ftfty-eigbt  cents.     Au  award  was  made. 

Robert  W.  Bondage,  Chief  Counsel  to  State  Industrial  Com- 
missioiL 

Benjamin  Brooks,  attorney  for  insurance  carrier. 

By  the  Commission. — All  Uie  evidence  aulsnitted  before  the 
Commiesion  having  been  duly  heard  and  considered,  the  Com- 
mission makes  ita  oonclusions  of  fact,  ruling  of  law,  and  award, 
as  follows: 

On  August  18,  1915,  the  day  when  Guiseppe  Scaliaoo  received 
his  injuries,  he  resided  at  1316  Blanding  street,  TJtica,  N.  T,, 
and  was  employed  as  a  mill  hand  by  Utica  Steam  and  Mohawk 
Valley  Cotton  Mill^  a  corporation  engaged  in  cotton  manufactur- 
ing, witih  a  plant  and  place  of  busineaa  at  245  State  street,  Utica, 
N.  Y. 

On  said  date  while  Guiseppe  Scalisco  was  working  for  his 
employer  at  his  employer's  plant,  and  was  engaged  in  cleaning 
his  machine,  the  machine  was  suddenly  started  and  his  right 
hand  was  drawn  into  the  twist  gears  of  the  machine^  thereby 
amputating  the  three  phalanges  of  the  index  finger,  the  three 
phalanges  and  a  portion  of  the  metacarpal  bones  of  the  second 
and  third  fingers,  thereby  causing  a  permanent  lose  of  use  of  the 
right  hand. 

The  average  weekly  wage  of  Guiseppe  Scalisco  was  the  sum  of 
nine  dollars  and  fifty-eight  cents. 

Award  of  compensation  ia  hereby  made  against  Utica  Steam 
aad  Mohawk  Valley  Cotton  Mills,  employer,  and  American 
Mutual  Compensation  Insurance  Company,  insurance  carrier,  to 
Guiseppe  Scalisco,  injured  employee,  at  the  rate  of  six  dollars  and 
thirty-eight  cents  weekly  for  a  period  of  244  weeks  beginning 
August  18,  1915,  for  the  equivalent  of  the  loss  of  ihe  right  hand, 
and  the  employer  and  insurance  carriei-  are  hereby  credited  witti 
the  sum  of  $204.16  heretofore  paid  by  them  or  either  of  them  to 
the  said  employee. 
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In  the  Matter  of  the  Claim  of  Jimmib  Flobi,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  James 
Stewart  &  Company;  Inc.,  Employer;  Txhtdoh  Guabastee 
AMD  AccinBiiT  Company,  Insurance  Carrier 

Claim  No.  19552 

(Decided  May  IT,  1016) 

Injnriu  neeived  br  Jlnunla  Flori  while  amplored  u  a  laborei  by  Jaiuu 
Stewart  &  Company,  Inc.,  genaral  contracton,  at  nion,  N.  Y. 

On  October  S,  191S,  whila  Jlmmle  Flori  wkb  working  on  a  concrete 
structure  which  they  were  erecting  at  Ilion,  Herlcimer  county,  N,  Y.,  he 
was  chipping  concrete,  and  a  piece  of  the  material  struck  him  in  the 
right  eye,  causing  the  permanent  loss  of  Berenty  per  cent  of  the  vision 
of  that  eye.  His  average  weelfly  wage  was  the  sum  of  eleven  dollars  and 
fIfty-fouT  cents.    An  award  waa  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

William  Butler,  attorney  for  employer  and  inaurance  caniOT. 

By  the  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows : 

On  October  8,  1918,  the  day  when  Jimmie  Flori  received  bis 
injuries,  he  resided  at  315  William  street,  Herkimer,  N.  T.,  and 
waa  employed  as  a  laborer  by  James  Stewart  &  Co.,  Inc.,  a  corpo- 
ration engaged  in  the  gmeral  contracting  business,  with  an  office 
at  30  Chnroh  street,  borou^  of  Manhattan,  city  of  New  York, 
At  the  time  of  the  said  accident  James  Stewart  &  Co.,  Inc.,  were 
performing  a  oontract  at  Ilion,  Herkimer  county,  N.  T.,  and 
Jimmie  Flori  waa  working  on  some  concrete  structure  being 
erected  in  pnrsuanoe  of  suc^  oontract 

On  said  date  while  Jimmie  Flori  waa  working  for  his  emplt^er 
at  said  place  and  was  engaged  in  chipping  concrete,  a  piece  of 
concrete  flew  into  his  right  eye,  causing  an  injury  to  tbe  same 
which  has  resulted  in  the  permanent  lose  of  sevemty  per  cent  or 
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more  of  the  vision  of  that  eye  and  the  consequent  loes  of  the  uae 
of  same. 

The  average  weekly  wage  of  Jimmie  Flori  was  the  sum  of  eleven 
dollars  and  fif^-fonr  cents. 

Award  of  compensation  is  hereby  made  against  James  Stewart 
&  Company,  Inc.,  employer,  and  London  Guarantee  and  Accident 
Company,  insurance  carrier,  to  Jimmie  Flori,  injured  employee, 
at  the  rate  of  seven  dollars  and  sixty-nine  centa  weekly  for  a 
period  of  128  wedis  from  October  8,  1915,  for  the  equivalent 
of  the  lo8S  of  the  right  eye,  and  the  employer  and  insurance  carrier 
are  hereby  credited  with  the  sum  of  sixty-nine  dollars  and  twenty- 
one  oeoits  advance  paym^its  made  by  them  to  Jimmie  !Flori, 
receipts  for  which  have  been  filed  with  this  CommiaEion. 


In  the  Matter  of  the  Claim  of  Maeobbtta  Wynne,  Dependent 
Mother,  for  Compensation  Under  the  Workmen's  Compensa- 
tion Law  for  the  Death  of  Habby  F.  Wynne,  against  Ebib 
Railboad  Company,  Employer  and  Self-Insurer 
aaim  No.  740 
(Decided  Hay  IT,  iei6) 

Injariu  received  by  Hany  F.  Wynne  nanltiiig  in  hia  fleatti,  vhlle  employed 
u  a  caipentei  by  the  Brie  Kailroad  Company  in  the  city  of  New  York. 

On  January  7,  1016,  Harry  F.  Wynne,  while  employed  as  a  carpenter 
in  the  car  repair  department  of  the  Erie  Railroad  Company,  was  at  work 
under  detail  to  Inspect  some  care  located  on  a  car  float  at  pier  21,  North 
river,  he  slipped  and  fell  into  the  river  and  was  drowned.  His  average 
weekly  wage  was  the  aom  of  twelve  dollars  and  sixty-nine  cents.  An 
award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

W.  S.  Throop,  attorney  for  employer. 

By  the  Commission. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
t\s  follows: 
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On  January  7,  1916,  the  day  when  Harry  F.  Wynne  re- 
ceived the  injuries  which  resulted  in  his  death,  he  resided  at  211 
Sixteenth  street,  Jersey  City,  N.  J.,  and  was  employed  as  a 
carpenter  in  the  car  repair  department  of  the  Erie  Railroad  Com- 
pany, a  coijwration  engaged  in  the  operation  of  a  railroad  as  a 
common  carrier  between  points  within  the  State  of  New  York 
and  also  between  points  within  the  State  of  New  York  and  points 
in  other  states.  At  the  time  of  the  accident  Wynne  had  been 
deaited  to  inspect  some  cars  which  were  located  on  the  car  float 
moored  to  pier  21,  North  river,  borough  of  Matihattan,  city  of 
New  York.  The  cars  were  at  that  time  loaded  with  merchandise 
being  moved  in  interstate  commerce. 

On  said  date  while  Harry  F.  Wynne  was  working  for  his  em- 
ployer on  the  said  car  float,  he  slipped  and  fell  into  the  water. 
He  gave  cries  for  help  and  some  fellow  workmen  threw  him  a 
rope  but  he  sank  before  being  able  to  grasp  the  same  and  was 
drowned.  At  the  time  of  the  accident  both  the  employer  and 
employee  were  engaged  in  interstate  commerce,  but  the  accident 
to  Harry  F.  Wynne  was  not  occasioned  by  any  negligence  attribu- 
table to  his  employer.  Harry  F.  Wynne  was  employed  at  Jersey 
City  and  reported  to  the  Jersey  City  office  every  morning,  from 
which  point  he  was  sent  out  V>  various  points  to  do  work  for  his 
employer,  but  his  principal  designation  was  to  work  around  piers 
No.  20  and  No,  21,  North  river,  borough  of  Manhattan,  city  of 
New  York. 

The  average  weekly  wage  o£  Harry  F.  Wynne  was  the  sum  of 
twelve  dollars  and  sixty-nine  cents. 

Harry  F.  Wynne  left  him  surviving  and  dependent  upon  him 
for  support  at  the  time  of  said  accident,  his  mother,  llargretta 
Wynne,  aged  fift^'-nine  years,  the  claimant  herein,  and  no  widow 
or  child  or  children  under  the  ape  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  Erie  Railroad 
Company,  employer,  to  Margretta  Wynne,  dependent  mother  of 
Harry  F.  Wynne,  deceased  employee,  at  the  rate  of  $1.90  weekly 
during  dependency;  and  to  William  I.  Ricardo  in  the  sura  of 
$100  on  account  of  the  expenses  in  the  funeral  and  burial  of 
Harry  F.  Wynne,  deceased. 
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In  the  Matter  of  the  Claim  of  Stella  Rose  and  Minor  Son,  for 
Compensation  under  tiie  Workmen's  Compwisation  Law,  for 
the  Death  of  Habold  B.  Rose,  against  Ebib  Railboad  Cou- 
PANY,  Employer  and  Self-Insurer 

Claim  No.  17541 

(Decided  May  17,  1916) 

InJnriM  leeelTtd  hj  Harold  B.  Rose,  reaultiDE  In  bla  Sttth,  wUIa  employed 
u  a  fieight  bTakemui  by  tbe  Erie  Kailioad  Company. 

On  March  20,  1816,  while  Harold  B.  Rose  waa  employed  aa  a  freight 
brakeman  by  the  Erie  Bailroad  Company  in  the  Erie  Railroad  Company's 
yard  at  Uornell,  N.  Y.,  he  was  aBeisting  in  making  up  an  east-bound  fast 
freight  train  when  he  was  run  over  hy  the  cars  of  the  train  which  be  was 
making  up,  and  thereby  accidentally  killed.  His  average  weekly  wage  was 
the  sum  of  seventeen  dollars  and  forty-two  cents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

W.  S.  Throop,  attorney  for  employer. 

By  the  Commission. —  All  the  evidence  submitted  before  llie 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows : 

On  March  20,  1916,  the  day  when  Harold  B.  Rose  received 
ihe  injuries  which  resulted  in  his  death,  he  resided  at  3  Park 
street,  Homell,  N.  Y,,  and  was  employed  as  a  freight  brake- 
man  by  Erie  Railroad  Company,  a  corporation  engaged  in  tbe 
operation  of  a  railroad  as  a  common  carrier  betwewi  points  within 
the  State  of  New  York  and  also  between  points  within  the  State 
of  New  York  and  points  in  other  States. 

On  said  date  while  Harold  B.  Rose  was  working  for  his 
employer  in  the  Erie  Railroad  Company  yard  at  Homell,  N.  Y., 
and  while  he  and  other  m^nbers  of  his  crew  were  engaged  in 
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making  up  an  east-bound  fast  freight  train  containing  freight  con- 
signed to  points  outside  the  State  of  New  York,, which  train  was 
being  nmde  up  for  the  purpose  of  transporting  said  freight  to  such 
points,  he  Was  accidentally  run  over  by  the  cars  of  the  train  which 
he  was  assisting  to  make  up  and  was  thereby  instantly  killed. 

The  average  weekly  wage  of  Harold  B.  Eose  was  the  sum  of 
seventeen  dollars  and  forty-two  cents. 

Harold  B.  Hose  left  him  surviving  bis  widow,  Stdla  Rose,  aged 
thirty-seven  years,  and  hia  son,  Charles  D.  fiose,  aged  one  year, 
the  claimant  herein,  and  no  other  child  or  children  under  the  age 
of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  Erie  Railroad 
Company,  employer,  to  the  widow  and  child  of  Harold  B,  Rose, 
deceased  employe^  as  follows;  to  Stella  Rose,  widow,  aged 
thirty-seven  years,  at  the  rate  of  five  dollars  and  twenty-three 
cents  weekly  during  widowhood,  with  two  years'  compensation 
in  one  sum  upon  remarriage ;  and  to  Charles  D.  Rose,  aged  one 
year,  at  the  rate  of  one  dollar  and  seventy-four  cents  weekly 
until  he  shall  arrive  at  the  age  of  eighteen  years;  and  to 
Charles  H.  Hartchon,  undertaker,  io  the  sum  of  one  hundred 
dollars  on  aooount  of  the  expenses  in  the  matter  of  the  funeral 
and  burial  of  Harold  B.  Rose,  deceased. 


In  the  Matter  of  the  Claim  of  Eva  Hubiitak  and  Minor  Children, 
for  Compensation  under  the  Workmen's  Compensation  Law  for 
the  Death  of  Jouann  Hdbikak,  against  Endioott,  Johnson 
&  Co.,  Employer;  Emplotehs'  Liability  Assurance  Coft- 
poaATioN,  Limited,  Insurance  Carrier 
Claim  No.  14589 
(Decided  Ma;  18,  ISIO) 

Injnrica  received  br  Jolunn  Hnbliuik,  iwitltliix  in  hii  death,  while  emplored 
aa  a  tanneir  laborer  bj'  the  Endicott,  Johnion  ft  Co.  tannei;  at  Endicott, 
M.  Y. 

On  July  30,  1915,  while  Johann  Hubinak  was  employed  as  a  tannery 
laborer  at  the  Endicott,  Johnson  4  Cki.'i  tannery  at  Endicott,  N.  T.,  he 
was  aailgned  to  anist  other  men  on  a  color  machine;  the  oUier  men  at 
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work  OD  the  macbine  went  to  auotber  room  to  get  Dew  material  and 
Hubtnak  waa  left  at  the  machine  alone.  While  awaiting  their  return 
Hubinak  went  to  the  elevator  shaft  about  aevea  feet  awaj  from  his  work 
place  and  looked  down  tc  see  if  the  elevator  was  i;oming  up;  just  then  th« 
elevator  came  down,  struck  him  on  the  head  fracturing  his  skull  and  he 
died  inunediatety.  His  average  weekly  wage  was  the  nun  of  ten  dollars 
and  ten  cents.    An  award  was  made. 

Riybert  W.  Bonynge,  Chief  CouDsel  to  State  Industrial 
Commission. 

Bertrand  L.  Pettigrew,  attorney  for  insurance  carrier. 

Kremer  &  Leavitt,  attorneys  for  elatmanta. 

By  the  Commission. —  All  the  evidence  submitted  before  the 
Commission  having  been  beard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows : 

On  July  30,  1915,  tbe  day  when  Johann  Hubinak  received  hia 
injuries,  he  resided  at  22  Oak  Hill  avenue,  Endicott,  N.  Y.,  and 
was  employed  as  a  tannery  laborer  by  Endicott,  Jobuson  &  Co., 
who  were  engaged  in  tbe  business  of  tanuers  and  shoe  manufac- 
turers, with  a  plant  and  place  of  business  at  Endicott,  N.  Y. 

On  said  date  while  Jobann  Hubinak  was  working  for  his 
employer  at  his  employer's  plant,  he  was  assigned  to  assist  two 
men  on  a  color  macbine.  At  about  2:10  p.  m.  tbe  said  machine 
was  stopped  and  tbe  chief  operator  and  bis  assistant  went  to 
another  room  on  the  same  door  to  get  some  material.  Hubinak 
was  left  at  tbe  machine  with  nothing  to  do  imtil  they  ^ould 
return  and  proceed  to  operate  the  macbine.  While  waiting  for 
liis  chief  to  return,  Hubinak  went  over  to  the  elevator  shaft  about 
seven  feet  away  from  where  he  was  working  and  looked  down  to 
see  if  the  elevator  was  coming  up.  As  a  matter  of  fact  the  ele- 
vator was  coming  down  at  the  time  and  it  struck  Hubinak  on  the 
bead,  fractured  bis  skull  and  immediately  killed  bim. 

The  average  weekly  wage  of  Johann  Hubinak  was  the  sum  of 
ten  dollars  and  ten  cents. 

Johann  Hubinak  left  him  surviving  his  widow,  Eva  Hubinak, 


Pdr,yGOOgIe 


HuBiNAS  V.  Endicott,  Jou»aoii  &  Co. 


state  Industrial  CommJBBiait 


aged  forty  years,  his  son,  Michael  Hubinak,  aged  seventeen  years, 
his  daughter,  Magdalen,  aged  fifteen  years,  his  son,  Peter  Hubi- 
nak,  aged  eleven  years,  his  son  Guatave,  aged  seven  years,  and 
his  son,  Raphael  Hubinak,  aged  four  years,  the  claimants  herein, 
and  no  other  child  or  children  under  the  age  of  eighteen  years. 
The  said  claimants  reside  at  Vagpatta,  Austria-Hungary,  and  are 
aliens. 

It  is  in  the  interest  of  justice  that  the  award  in  this  case  be 
commuted  to  one  lump  sum  under  the  provisions  of  section  17  of 
the  "Workmen's  CcHnpensation  Law,  and  the  preswit  value  of  the 
said  award  is  hereby  found  to  be  the  sum  of  $2,062.54. 

Award  of  compexisation  is  hereby  made  against  Endicott, 
Johnson  &  Co.,  employer,  and  Employers'  Liability  Assurance 
Corporation,  Limited,  insurance  carrier,  to  the  widow  and  chil- 
dren of  John  Hubinak,  deceased  employee,  as  follows:  To  Eva 
Hubinak,  widow,  aged  forty  years,  at  the  rate  of  three  dollars  and 
three  cents  weekly  during  widowhood,  with  two  years'  compen- 
sation in  one  sum  upon  remarriage;  and  to  Uicha^  Hubinak,  son, 
aged  seventeen  years,  and  to  Magdalen  Hubinak,  daughter,  aged 
fifteen  years,  and  to  Peter  Hubinak,  son,  aged  eleven  years,  and 
to  Ghiatave  Hubinak,  son,  aged  seven  years,  and  to  Raphael 
Hubinak,  son,  aged  four  years,  at  the  rate  of  seventy-two  and 
seven-tenths  cents  weekly  until  they  shall  respectively  arrive  at 
the  age  of  ed^teen  years.  And  it  being  in  the  interest  of  justice 
that  said  award  be  commuted  to  one  lump  sum,  the  said  award 
is  hereby  oommuted  to  one  lump  sum,  namely,  the  sum  of 
$2,062.54,  to  be  paid  to  the  said  widow. 
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In  the  Matter  of  OonBtruing  the  Militart  Law,  Sectioh  245, 
Eelative  to  Certain  Salaries  while  in  Active  Service 

(Opinion  dated  June  24,.  1916) 


Section  845  of  the  Military  l*w  has  the  effect  of  protecting  such 
olGcialB  and  employees  while  employed  in  military  duty  aa  part  of  the 
National  Ouard  whether  they  are  In  the  service  of  the  United  States 
and  whether  they  enlisted  before  or  after  orders  were  issued  for 
mobillEation. 

Hon.  Charles  S.  Whitman,  Governor,  submitted  an  inquiry  aa 
to  whether  section  245  of  the  llilitary  Law  covered  military  duty 
commanded  by  the  President  of  the  United  States  or  only  intra- 
state duty  such  as  strike  or  riot  duty  and  further,  whether  it  covers 
the  case  of  a  man  who  enlists  after  the  orders  for  mobilization  have 
been  given. 

WooDBUHY,  Attorney-General. —  Section  245  of  the  Military 
Law  as  added  by  chapter  103,  Laws  of  1911,  provides: 

"  §  245.  Military  service,  not  to  affect  salary ;  vacations,  etc. 
Every  officer  and  employee  of  the  state  or  of  a  municipal  cor- 
poration thereof  who  is  a  monber  of  the  national  guard  or  naval 
militia  shall  be  entitled  to  absent  himself  from  his  duties  or  serv- 
ice while  engaged  in  the  performance  of  ordered  military  or 
naval  duty  under  the  provisions  of  this  chapter  and  while  going 
to  and  returning  from  such  duty.  No  such  officer  or  employee 
shall  be  subjected  by  any  person  whatever  directly  or  indirectly 
by  reason  of  such  absence  to  any  loss  or  diminution  of  his  salary 
or  compenation  or  to  any  loss  or  diminution  of  vacation  or  holiday 
privil^es  or  he  prejudiced  by  reason  of  such  absence  with  referraice 
to  promotion  or  continuance  in  ofBce  or  employment  or  to  reap- 
pointment to  office  or  to  re-employment.  The  terms  '  officer '  and 
'  employee '  as  used  in  this  section  shall  include  every  person 
SIO 
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by  whatsoever  title,  description  or  designation  known  who  receives 
any  pay,  salary  or  compensation  of  any  kind  from  the  state  or  a 
municipal  corporation  thereof." 

There  is  no  doubt  in  my  mind  that  section  245  protects  all 
State  or  municipal  ofScers  and  employees  when  performing  duty 
after  being  ordered  out  by  the  Governor  at  the  direction  of  the 
Presidemt  of  the  United  States,  as  well  as  wh^  ordered  out  by 
State  authorities  without  call  from  the  Federal  government  The 
statute  permits  an  officer  or  employee  to  absent  himself  "  while 
engaged  in  the  performance  of  military  or  naval  duty  under  the 
provisions  of  this  chapter,  and  while  going  to  and  returning  from 
such  duty."  The  duty  of  serving  under  orders  from  the  Federal 
government  is  a  duty  "  under  the  provisions  of  this  chapter,"  for 
section  8  of  the  Militaiy  Law  provides  inter  alia  that :  "  When  the 
militia  of  this  state  or  a  part  thereof  is  called  forth  under  the 
ooDBtitution  and  laws  of  the  United  States,  the  governor  shall  order 
out  for  service  the  active  militia,  or  such  part  thereof  as  may  be 
necessary." 

A  parallel  may  be  found  in  the  decision  of  the  Court  of  Appeals, 
in  People  ex  rel.  Gaston  v.  Campbell,  40  K.  Y.  133.  Chapter  129 
of  the  Laws  of  1858,  which  constituted  part  of  the  military  law 
of  the  State  during  the  Civil  War,  provided : 

"  §  17.  No  person  belonging  to  the  military  forces  shall  be 
arrested  on  any  civil  process,  while  going  to,  remaining  at,  or 
returning  from  any  place,  at  which  he  may  be  required  to  attend, 
for  election  of  officers  or  other  military  duty." 

The  sheriff  refused  to  execute  a  warrant  against  Gaston,  who 
was  an  officer  in  the  Fourteenth  Regiment,  New  York  State 
Militia,  which  regiment  had  been  mustered  into  the  military 
service  of  the  United  States,  and  he  was  punished  for  contempt 
by  the  Supreme  Court  On  appeal  the  Court  of  Appeals  reversed 
the  Supreme  Court  and  held  that  Gaston  was  not  subject  to  arrest. 
It  was  argued  that  since  he  had  been  mustered  into  the  service  of 
the  United  States,  he  was  no  longer  entitled  to  the  exemption  of 
the  State  statute  in  regard  to  the  militia.  The  Court  of  Appeals 
held  that  the  exonpting  statute,  although  it  had  reference  to  the 
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State  militia,  did  not  limit  its  application  to  military  duty  to  tlie 
State,  and  further  held  that  the  State  militia  owes  a  duty  to  both 
State  and  National  governments ;  that  while  in  the  aervice  of  the 
National  government  they  are  still  the  militia  of  the  State,  and 
the  fact  that  when  employed  in  the  service  of  the  government  of 
the  United  States  they  are  necessarily  placed  under  the  army 
regulations  of  the  Unit«d  States  does  not  alter  the  case;  they  are 
still  a  definite  military  force  belonging  to  the  State.  I  believe  that 
the  question  before  me  is  parallel.  Section  245  of  the  Military 
Law  does  not  limit  its  application  to  military  or  naval  duty  in  the 
service  of  the  State,  but  covers  military  or  naval  duty  "  under  the 
provisions  of  this  chapter."  And  as  pointed  out  above,  this  ohapter 
does  provide  for  service  tinder  the  orders  of  the  Federal 
government. 

The  question  whether  section  245  applies  to  men  enlisted  after 
the  call  or  not  has  given  rise  to  the  8u^:e8tion8  that  the  Legislature 
probably  did  not  contemplate  such  enlistment;  that  they  passed 
the  section  to  encourage  enlistment  in  times  of  peace  and  not  after 
orders  for  mobiliKation  in  times  of  crisis,  and  that  to  interpret  it 
otherwise  would  be  against  public  policy  as  discouraging  all  others 
than  those  protected  by  the  section  from  enlisting,  especially  in 
times  of  stress.  The  statute,  on  its  face,  appears  to  cover  not  only 
the  case  of  a  State  err  municipal  officer  or  ranployee  who  was  a 
member  of  the  National  Guard  at  the  time  it  was  ordered  out,  but 
also  the  cases  of  those  voluntarily  enlisted  thereafter,  and  even  all 
those  who  might  be  drafted  into  the  National  Guard  against  their 
will,  and  ordered  on  duty.  The  statute  extends  its  protection  to 
"  every  officer  and  employee  of  the  state  or  of  a  municipal  corpo- 
ration thereof,  who  is  a  member  of  the  National  Guard  or  naval 
militia."  "  Who  is,"  it  is  perfectly  obvious,  does  not  mean  who 
is  at  the  time  of  the  passage  of  this  act ;  the  purpose  of  this  statute 
being  to  encourage  enlistments,  not  to  protect  certain  men  in  office 
at  a  certain  time  to  the  exclusion  of  those  who  might  come  later. 
If  "  who  is  "  does  not  mean  who  is  on  May  6,  1911  (the  day  the 
act  took  effect),  it  must  mean  who  is  at  the  time,  in  the  words 
of  the  statute^  "  entitled  to  absent  himself  from  his  duty  or  service 
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while  engaged  in  the  performance  of  ordered  military  or  naval 
duty  *  *  *  an^  while  going  to  and  returning  from  such 
duty."  If  a  State  or  municipal  officer  or  employee,  not  a  mem- 
ber of  the  National  Guard,  joins  a  raiment  of  the  National 
Guard  after  it  has  been  ordered  to  mobilize,  he  then  "  is  '*  a 
member  of  the  National  Guard  and  becomee  entitled  to  absent 
himself  from  his  duties  or  services  to  tie  State  or  municipality, 
"  while  engaged  in  tie  performance  of  ordered  military  or 
naval  •  *  »  duty."  There  is  nothing  in  the  statute  to 
signify  any  intention  on  the  part  of  the  L^slature  to  mean 
that  the  duty  entitling  one  protected  by  the  statute  tc  absent  him- 
self moflt  have  been  ordered  subsequent  to  his  enlistment.  The 
duty  is  "  ordered "  duty  whether  the  orders  were  given  to  the 
r^iniMit  before  or  after  the  enlistment  of  the  individual,  though 
they  had  no  application  to  the  individual  until  aftCT  his  enlistment 
There  is  no  basis  for  a  suggestion  that  the  L^slature  did  not 
contemplate  enlistments  after  orders  for  mobilization.  There  is 
nothing  in  the  statute  or  elsewhere  to  show  what  the  Legislature 
did  nor  did  not  contemplate.  All  we  can  say  is  what  they  did  enact. 
The  same  is  true  of  the  su^estion  with  regard  to  enlistments  in 
times  of  pease  as  distinguished  from  those  in  times  of  stress.  And 
as  to  public  policy,  who  can  say  to  what  extent,  if  any,  the  benefit  to 
State  and  municipal  cheers  and  employees  would  discourage 
enlistment  by  others  ?  On  the  contrary,  may  not  the  example  set 
by  the  State,  with  regard  to  its  own  employees  and  those  of  its 
municipalitiee,  be  followed  by  numerous  private  employers, 
corporate  and  individual,  with  the  result  that  enlistment  by  othen 
will  be  greatly  eaoouraged  ?  There  is  no  way  of  determining  just 
what,  and  how  much  of  it,  was  in  the  minds  of  the  Legislature 
when  tiey  enacted  section  345,  but  we  do  know  what  a  previous 
Legislature  did,  when,  in  1899,  chapter  654  of  the  laws  of  that 
year  was  passed,  providing  in  part : 

"  Section  1.  All  tie  employees  of  the  State  or  of  a  state  depart- 
ment who  enlisted  as  volunteers  in  the  United  States  service  during 
the  war  with  Spain,  who  did  not  receive  their  pay  aa  state 
employees  during  their  absence  from  their  places  of  employment, 
are  hereby  declared  entitled  to  pay  aa  public  employees,  from  the 
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time  of  their  enliatment  ontil  their  honorahle  discharge  from  the 
service  of  the  United  States." 

In  that  case  the  Legislature  rewarded  the  State  employees  who 
bad  Kilisted,  regardless  of  whether  they  had  been  members  of  the 
Kational  Guard  before  enlistment  in  the  service  of  the  United 
States,  without  respect  to  whether  enlistment  was  before  or  after 
mobilization,  and  with  their  eyes  wide  open  to  the  fact  that  the 
military  service  rraidered  was  a  service  to  the  Federal  government 
and  not  (directly)  to  the  State. 

I  therefore  conclude  that  section  245  of  the  Military  Law  has 
the  effect  of  protecting  State  and  municipal  officers  and  employees 
engaged  in  military  duty  as  a  part  of  the  National  Guard  (1) 
although  in  the  service  of  the  United  States,  and  (2)  whether  they 
enlisted  before  or  after  orders  were  issued  for  mobilization. 


In  the  Matter  of  Construing  Subdivision  6  op  Sbction  4  of 
THE  Tas  Law  Relative  to  Soldiers  Pensions  Payable  by  the 
United  States  Government  to  a  Widow 

(Opinion  dAted  Jnne  24,  1916) 

Piorislou  «■  to  szemptioii  In  Utot  of  the  peiuIoiMr  eztanded  for  th«  teasfit 
of  Ui  wiiov. 

Subdivision  6  of  the  Mctian  in  question  prorides  that  the  proceedn  of 
ft  pension  granted  by  the  Federal  Government  for  military  or  detkI 
services  and  owned  by  the  pensioner  or  by  hia  wife  or  widov  ahftll  b« 
exempt  from  taxation  to  the  extent  of  tC.OOO.  Attention  tailed  to  cuea 
In  point  which  settle  the  question.  Opinon  of  former  Attomey-Qenerkl 
CMalley  disagreed  with.  Seld,  that  property  purchased  by  the  widow 
of  a  soldier  with  her  pension  money  is  exempt  from  taxation  to  the 
extent  of  nich  pennon  money  invested  therein  np  to  the  limit  of  $6,000 
exc^t  for  Mhool  and  highway  tax. 

The  State  Tax  Commission  submitted  an  inquiry  as  to  whetiier 
pw^ierty  purchased  with  pension  money  by  a  widow  of  a  pen- 
sioner reewved  by  her  from  the  United  States  Govemmwit  is 
exempt  from  tazaticm  the  same  as  if  it  were  purchased  by  her 
husband  with  penucm  money  received  by  him. 

WooDBDET,  Attomey-Greoeral. —  It  is  provided  by  subdivision 
6  of  section  4  of  the  Tax  Law  that  the  real  property  purchased 
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with  flie  proceeds  of  a  penBicm  granted  by  the  United  States 
Government  for  militar;  or  naval  services,  and  owned  by  the  pen- 
sioner, or  by  bis  wife  or  widow,  shall  be  ex^npt  from  taxation 
to  the  amount  of  ^e  pension  money  used  in  the  purchase  thereof 
not  to  exceed  $5,000,  if  exemption  is  claimed  and  established  as 
required  by  such  subdivision,  for  all  purposes,  except  that  it 
shall  be  taxable  for  local  school  purposes  and  for  the  construction 
and  maintmance  of  streets  and  highways. 

Prior  to  the  enaobnwit  of  chapter  347  of  the  Laws  of  1897, 
the  above-mentioned  subdivisiim  5  contained  only  the  first  sen- 
tence of  the  present  section,  and  b^ore  the  amendment  of  1897 
llie  right  to  exemption  was  found  in  section  1393  of  Uie  Code 
of  Civil  Procedure. 

This  section  of  the  Code  was  before  the  Special  Term  in  Mon- 
roe county  in  People  ex  rel.  Scott  v.  Williams,  6  Misc.  Eep.  185, 
and  Judge  Bradley  therein  reached  the  conclusion  that  the  widows 
of  pensioners  wen  "  entitled  to  the  %me  beneficial  enjoyment  of 
thfflr  pension,  and  by  the  statute  in  question  are  given  the  same 
protection  in  ref^tect  to  it,  tiiat  their  husbands  if  living  would 
have  had  1^  way  of  exemption  from  process  and  taxation." 

The  same  snbject  was  indirectly  involved  in  Matter  of  Peck, 
80  Hun,  132,  and  the  court  (at  p.  124)  uses  this  lazignage:  "  It 
does  not  seem  to  be  denied  by  the  appellant,  and  we  thinlc  it 
must  he  conceded,  that  the  petitioner  is  entitled  to  an  exemption 
from  taxation  on  this  land  to  the  extent  of  $1,000  of  its  valuey 
as  she  invested  that  amount  of  her  penaicoi  money  in  its  pur- 

In  Worden  v.  Oneida  County,  35  App.  Div.  209,  the  oourt 
held  that  realty  paid  for  with  pension  money  received  by  a  widow 
of  a  deceased  soldier  was  exempt  from  taxaticoi  under  section 
1893  of  the  Code  of  Civil  Procedure.  Broderick  v.  City  of  Ton- 
kers,  22  App.  Div.  448;  Y.  C.  N.  Bank  v.  Carpenter,  119  N.  T. 
660, 

These  authorities  seem  to  settle  the  queeti<ni  which  is  before 
me  for  consideration,  but  I  am  not  unmindful  of  the  opinion 
rendered  by  Attorney-General  O'Malley  at  page  572,  in  Heport 
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of   190&.     In  the  li^t  of  the  judicial  decifiions  hereinbefore 
referred  to,  I  am  forced  to  di»agree  with  my  predecessor . 

I  am  Hereford,  of  the  opinion  that  real  property  purchased 
by  a  widow  of  a  soldier,  with  her  pension  money,  is  exempt  from 
taxation  to  the  extent  of  snch  pension  money  invested  therein  up 
to  the  sum  .of  $5,000. 


In  the  Matter  of  Conatruing  Section  82  of  the  Vtli^qk  Law 
Relative  to  Printing  Notices  of  am  Annual  Village  Election 
and  of  any  Propoeition  to  be  Voted  Upon  Thereat 

(Opinion  d«ted  June  29,  1916) 

The  piOTlrion  of  the  itatuU  fot  the  printing  of  such  notices  Is  nundstory 
snd  fsllnre  to  comply  theiewith  invslidatu  snch  proceeding. 

Id  the  village  of  Hempstead,  N.  Y.,  &n  election  waa  held  on  the  21st 
i^j  of  Marcli,  1916,  lor  the  election  of  village  otBeen  and  also  for  th« 
purpose  of  voting  upon  a  proposition  to  buy  nev  equipment  for  the 
flra  department  of  that  village.  Due  notice  of  the  election  wu  pub- 
lished in  all  tiie  newspapers  of  the  village  for  the  required  time  but  the 
posting  of  notices  was  done  only  for  four  days  prior  to  the  election. 
Under  the  provisions  of  section  52  of  the  Village  Law  not  only  the 
publication  of  the  notice  in  the  newspapers  of  the  village  but  also  the 
posting  of  said  notice  in  six  public  places  in  the  v lllaga  ten  day*  imme- 
diately preceding  the  said  election.  Held,  that  the  failure  of  the 
village  trustees  to  post  the  six  notices  of  the  annual  election  and  the 
proposition  in  question  at  least  ten  days  prior  to  the  elecUon  rendered 
such  vote  void  and  that  bonds  issued  in  pursuance  of  such  vote  would 
be  invalid. 

The  board  of  trustees  of  the  village  of  Hempetead  has  sub- 
mitted an  inquiry  as  follows:  "  Does  that  portion  of  Beciion  52 
of  the  Village  Law  providing  for  the  posting  ot  printed  notices 
of  the  election  in  six  public  places  within  the  village,  mean  that 
such  posting  shall  be  done  at  least  ten  days  prior  to  said  election  1 " 

WooDBtjBT,  Attorney-General. —  By  a  letter  under  date  of  Jane 
21,  1816,  I  am  informed  that  an  election  was  held  in  the  village 
of  Hempstead  on  the  Slat  day  of  March,  1916,  for  the  election 
of  village  officers  and  also  for  the  purpose  of  voting  upon  a  propo- 
sition to  buy  new  equipment  for  the  fire  department  of  said  vil- 
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lage.  That  tlie  notice  was  tlnl^'  published  in  all  the  village  papers 
in  such  village,  tem  days  or  more  before  suoh  election  but  that 
notices  were  posted  in  six  conspicuous  places  in  said  village  only 
four  days  prior  to  such  election.  The  notice  so  posted  and  pub- 
lished gave  notice  to  the  inhabitants  of  such  village  that  a  propo- 
sition would  be  voted  upon  at  such  village  election  to  appropriate 
the  sum  of  $20,000  for  the  purchase  of  improved  fire  apparatus^ 
and  for  the  issuance  of  bonds  for  that  amount  to  pay  therefor. 
The  proposition  was  carried  by  a  large  vote  in  favor  thOTeof  but 
tiie  bank  which  bid  in  the  bonds  refuses  to  take  the  same  upon 
the  ground  that  the  village  tHerk  failed  to  poet  the  six  notices 
teo  days  or  more  before  the  election. 

It  ia  provided  by  section  62  of  the  Village  Law  in  part  as  fol- 
lows :  "  The  board  or  such  members  thereof  as  are  in  o£Bce, 
also  shall,  at  least  ten  days  before  the  election,  cause  notice 
thereof  to  be  published  at  least  once  in  the  official  paper,  if  such 
paper  is  published  in  the  village,  and  a  printed  copy  thereof 
conspicuously  posted  in  at  least  six  public  places  in  the  villages, 
specifying  the  time  and  place  or  places  of  holding  the  election, 
the  hours  of  opening  and  closing  the  polls  thereof,  the  offices,  if 
any,  and  the  term  to  be  filled,  and  setting  forth  in  full  all  propo- 
sitions to  be  voted  upon.  *  »  *  An  annual  election  of  the 
.  village  officers  shall  not  be  invalid  because  of  a  failure  to  give 
such  notica  A  vote  upon  a  proposition  shall  be  void  unless  due 
notice  of  the  election  has  been  given.    *    *    * 

The  last  s«itenoe  above  quoted  seems  to  settle  the  qneBti(»i 
involved  in  this  inquiry.  The  "  due  notice  of  tiie  election  "  in- 
cludes the  posting  of  the  six  printed  copies  of  the  notice  as  well 
as  the  publication  thereof  in  the  village  paper  or  papers  at  least 
ten  days  prior  to  the  election  and  if  either  step  is  omitted  the 
vote  upon  such  a  proposition  is  void  by  force  of  tbe  very  statute 
which  provides  just  how  it  can  be  submitted. 

If  a  posting  of  four  days  would  meet  the  requirements  of  the 
statute  them  a  posting  of  a  day  or  even  less  would  answer  and 
the  purposes  of  the  I^slatnre  in  providing  for  a  ten  days'  post- 
ing would  be  completely  nullified  and  rendered  useless.  As  a 
means  ©f  bringing  the  proposition  to  the  attention  of  the  voters 
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of  a  village,  the  posting  of  six  printed  dips  ten  days  before  the 
election  in  very  man;  village  would  give  the  same  greater 
publicity  than  the  publication  in  the  village  paper  or  papers,  and 
particularly  in  those  villages  where  no  paper  is  publiahed,  the 
posting  would  be  the  only  means  of  bringing  the  proposition  to 
the  general  public 

If  the  cflnie8i<Hi  to  poet  the  notices  the  full  ten  days  before  the 
village  election  was  a  mere  informalify  it  probably  oould  be 
legalized  by  the  board  of  superviaore  as  provided  by  section  15 
of  the  County  Law;  but  it  cannot  be  held  to  be  only  an  in- 
formality as  it  is  a  statutory  prerequisite  to  the  submiasion  of 
such  a  proposition  and  must  be  fully  complied  with,  and  unlees 
the  publication  thereof  folly  conformed  to  the  statute,  the  vote 
thereon,  in  the  language  of  the  statute  "  shall  be  void." 

In  Village  of  Oanandaigua  v.  Hayes,  90  App.  Div.  838,  it  was 
h«Jd  that  where  the  notice  did  not  sufficiently  state  the  time  when 
the  bonds  cdiould  become  due  as  provided  1^  section  S  of  the 
General  Municipal  Law,  that  the  bcaids  issued  thes^nnder  were 
invalid. 

The  authority  to  borrow  money  by  a  town  or  village  is  porely 
statutory  and  every  step,  therefore,  required  by  the  statute  must 
be  shown  to  have  been  in  strict  conformity  therewith.  People 
ex  reL  Frewnan  v.  Hulbert,  46  N.  Y.  110. 

It  has  been  held  in  several  cases  that  where  bonds  have  been 
issued  by  a  mimicipality  without  the  requisite  consent  of  two- 
thirds  of  Hie  taxpayers,  where  such  ocmsents  are  neoessary,  that 
the  bonds  issued  thereon  are  void  in  the  bands  of  a  bona  fide 
holder.  Town  of  Venice  v.  Woodruff,  62  N.  T.  463 ;  Starin  v. 
Town  of  Cenoia,  23  id.  440. 

And  it  is  also  held  that  it  is  incumbent  upon  the  plaintiff  seek- 
ing to  enforce  paj-ment  of  such  bonds  to  establish  by  competent 
ondence  the  consent  of  such  two-thirds  of  tax  payers. 

I  am  of  the  opinion  that  the  failure  of  &e  village  trusteea  to 
poet  the  six  notices  of  the  annual  election  and  the  proposition  to 
be  vot«d  upon  at  auch  election,  at  least  ten  days  [nior  thereto, 
rend««d  such  vote  void,  and  that  bonds  issued  in  pursuance  of 
such  vote  would  be  invalid. 
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In  the  Mattear  of  Conatming  the  Wokkmzn'b  CoMPEirsATioir 
Law,  Sections  2  and  3  Relative  to  the  Effect  of  the  Amend- 
ment of  That  Law  Construed  by  Chapter  822  of  the  LawB  a£ 
1916  aa  to  the  Employees  of  the  State  or  Municipal  Oorpora- 
tioHB  or  Other  Political  Subdivisions  Thereof 

(Opinion  dAtod  July  S,  1016) 

Kmployeei  comlnj  within  gronp  13  of  section  a  of  tlie  act  IncludM  emplorooa 
ensagod  in  psTins,  mad  building,  cnrb  and  BldewaJk  construction  ot  npali 
—  necessity  for  a  town  to  provide  compensation  insurance  for  workmen 
employed  by  it  upon  Its  highways. 

The  Workmen's  Compensation  I«w  as  amraded  by  chapter  622  of  the 
lAwe  of  1916  is  applicable  to  the  employees  of  the  State  or  a  municipal 
oorporation  or  other  subdivision  thereof  wherever  such  employees  are 
engaged  in  any  of  the  hazardous  employments  classified  in  section  2  of 
the  law,  notwithstanding  the  deOnition  of  the  term  "  employment "  In 
subdivision  S  at  section  3  of  the  law  whldi  restricts  such  term  to  a 
"trade,  buslneaa  or  occupation  carried  on  by  the  employer  for  pecnnlMj 
gain." 

Since  group  13  of  section  2  of  the  act  covers  employees  engaged  la 
"pavingj  road  building,  curb  and  sidewalk  construction  or  repairi 
*  *  *,"  it  is  compulsory  for  a  town  to  provide  oompensation  Insurance 
for  the  workmen  employed  by  it  upon  the  highways  of  such  town. 

Where  the  State  or  municipal  corporation  or  other  political  subdivialoii 
has  no  fund  available  for  the  payment  of  a  premium  for  insurance  in  the 
State  fund  or  with  any  stock  corporation  or  mutual  association  antJior- 
ized  to  transact  the  busineas  of  workmen's  compensation  insurance  In 
this  State,  such  compensation  may  be  secured  upon  application  to  the 
State  Industrial  Commission  to  be  made  a  self-insurer  under  sactlon  BO 
of  the  Compensation  I«w. 

The  State  Commissioner  of  HigliwayB  and  Tarious  t(nm  supei^ 
intendents  of  hi^ways  and  otter  town  and  city  officers  have  sub- 
mitted an  inquiry  as  to  the  effect  of  the  amNidment  to  tiie  Work- 
men's Oompensation  Law  by  chapter  822  of  the  Laws  of  1916 
in  its  application  to  the  employees  of  the  State,  its  muni(upal 
corporations  and  other  political  eubdivisionB  thereof. 

WooDBOBT,  Attorney-General. —  Chapter  816  of  the  Laws  of 
1913  whidi  oripnated  the  present  Workmen's  Compensetitm  Law 


Pdr,yGOOgIe 


520  Statb  Dsfabtmbht  Rxpobts 

AtAoiaey-Qtn.wX 

of  this  State  defined  the  term  "  employer  "  u  not  including  the 
State  or  a  municipal  corporation  or  other  political  sabdiviiiion 
thweof.    LavB  of  1918,  chap.  S16,  §  3,  subd.  3. 

By  ohapl»r  316  of  the  Laws  of  1914,  the  deftnitJ(Hi  of  "em- 
ployer "  was  amended  to  read  as  follows:  "  '  Employer '  except 
when  otherwise  expressly  stated,  means  a  person,  partaersbii^ 
asBodation,  onrporation,  and  the  l^al  reprefieotatives  of  a  de- 
ceased employer,  or  the  receiver  or  trustee  of  a  person,  paxtner- 
ahip,  association  or  corporaticHi,  employing  workmen  in  hazardona 
employments  incltuiing  the  state  and  a  municipal  corporation  or 
other  p<^itical  subdivision  thereof." 

The  term  "  employment "  was,  however,  defined  in  subdivi^on 
6  oi  section  3  of  the  Compesuatiwi  Law  as  follows :  "  '  Em- 
ployment '  includes  employment  only  in  a  trade^  business  m  oo- 
cupation  carried  on  by  the  employer  for  pecuniary  gain." 

On  June  9,  1914,  the  matter  of  the  a|^ioation  of  the  Ccon- 
pmisation  Law  to  the  States  its  municipalities  and  political  suh- 
divisicHiB  was  considered  by  Attomey-GeneraJ  Cannody  and  an 
opinion  was  rendered  b;  him  to  die  effect  that  these  two  defini- 
tions had  to  be  harmonized  and  that  the  restrictions  of  the  term 
"  employment "  were  applicable  to  the  State^  its  municipalities 
and  political  subdivisions  and  that  Iheir  employees  were  only  sub- 
ject to  the  Compensation  Law  bo  far  as  they  were  engaged  in  an 
employment  carried  on  by  the  State  or  mnaicipality  or  otiier 
political  subdivisicHi  for  pecuniary  gain.  Attorney-General's 
Opiniwis,  1914,  p.  181. 

By  chf^tor  622  of  the  Laws  of  1916,  the  Workmen's  Ckon- 
peosation  Law  has  been  amended  by  adding  to  section  2  thereof 
a  new  group  known  as  Qroop  43  which  reads  as  follows :  "  Group 
43.  Any  employment  enumerated  in  the  foregoing  groups  and 
carried  on  by  the  State  or  a  municipal  corporation  or  other  sub- 
divi^on  therecxF,  notwithstanding  the  definition  of  the  term  '  em- 
ployment '  in  subdiTiBioQ  5  of  section  3  of  this  chapter." 

The  Legislature  has  thus  clearly  brought  within  the  provifti<»is 
of  the  statute  any  employees  of  the  State  or  a  municipal  corpora- 
tion or  other  subdivision  thereof  who  are  engaged  in  any  of  the 
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hazardoos  employments  set  forth  in  groups  1  to  42  of  section  2 
of  tiie  CompenBation  Law  irrespective  of  the  fact  whether  the 
State  or  a  municipal  corporation  or  other  political  subdivision 
is  engaging  in  the  trade,  business  or  occupation  for  pecuniar; 
gain. 

It  is  therefore  clearly  the  duty  of  the  proper  cheers  of  the 
State,  its  municipal  corporations  and  other  political  subdivisions 
to  examine  the  various  groups  of  employment  covered  by  the  act 
as  set  forth  in  section  2  thereof  and  to  secure  the  payment  of 
compensation  to  such  employees  as  may  be  covered  thereby  in 
one  of  the  ways  provided  by  the  statute. 

Section  50  of  the  Compensation  Law  provides  that  an  employer 
Aall  secure  Cfanpensatian  to  his  employees  in  one  of  the  follow- 
ing ways: 

"  1.  By  insuring  and  keeping  insured  the  payment  of  Buoh 
compensation  in  the  State  Fund,  or 

"  2.  By  insuring  and  keeping  insured  the  payment  of  such 
compensation  with  any  stock  corporation  or  mutual  association 
authorized  to  transact  the  business  of  workmen's  compensation 
insurance  in  this  Stata  If  insurance  be  so  effected  in  such  a 
corporation  or  mutual  association,  the  employer  dall  forthwith 
file  with  tiie  commission,  in  form  prescribed  by  it,  a  notice  speci- 
fying tiiie  name  of,  such  insurance  corporation  or  mutual  associa- 
tion and  such  information  regarding  the  policies  as  the  commis- 
sion may  require. 

"  3.  By  furnishing  satisfactory  proof  to  the  commissioii  of  his 
financial  ability  to  pay  such  compensation  for  himself,  in  which 
case  the  commission  may,  in  its  discretion,  require  the  deposit 
with  the  commission  of  securities  of  the  kind  preecribed  in  Sec- 
tion 13  of  the  Insurance  Law,  in  an  amount  to  be  determined 
by  the  commission,  to  secure  his  liability  to  pay  the  oompensatiou 
provided  in  this  chapter.  The  CiMnmission  rfiall  have  the 
authori^  to  revoke  its  consent  fumidied  under  this  secticm  at 
any  time  for  good  cause  shown."  Workmen's  Compensation  Law, 
§  50,  aa  amended  by  Laws  of  1916,  chap.  622. 

I  have  been  speoifically  asked  whether  the  employees  (^  the 
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town  guperintendent  of  highways  of  a  town  are  covered  by  tbe 
Workmen's  CompensatioD  Law.  It  ia  my  jtidgment  that  it  is 
oompulaoiy  for  a  town  to  provide  coompensation  insurance  for 
the  workmen  employed  upon  the  highwaya  of  the  town.  This 
seems  to  be  ezpreealy  covered  by  Group  13  which  read  as  follows : 
"Oroup  13.  PaTing;  road  building,  curb  and  sidewalk  construc- 
tion or  repair ;    *    *    *.  '* 

I  have  also  been  asked  as  to  what  fund  may  be  used  for  the  pay- 
ment of  audi  compensation  insuranoa  In  view  of  the  fact  that 
State  and  municipal  employees  have  not  been  considered  hereto- 
fore as  craning  within  the  provisions  of  this  statute  except  in  the 
isolated  cases  where  the  Stat©  or  a  munirapality  mi^t  be  downed 
to  be  carrying  on  an  occupation  for  pecnniary  gain,  it  must  be 
assumed  that  the  various  municipalities  of  the  State  have  not 
made  provisi<m  for  the  payment  of  the  premiums  for  such  insur- 
ance in  the  annual  budget  for  the  curreot  year.  No  moneys 
are  available  in  such  cases  unless  embraced  in  8(»ne  contingent 
fund  or  unless  special  authority  has  been  granted  by  statute  which 
has  not  ccane  to  my  attention.  I  am  informed  by  the  State 
Industrial  CommissitHi  that  a  resoluticm  has  been  passed  by  that 
cranmissioo  permitting  the  state,  its  municipal  oorporations  and 
other  p<ditjcal  subdivisions  to  become  self-insurers  which  seesns 
to  me  to  be  the  only  practical  solution  availal^e  at  this  time. 
It  is  therefore  to  be  assumed  that  upon  the  application  to  the 
State  Industrial  Commission  by  the  proper  officials  of  any  munici- 
pal corporation  or  other  political  subdivision  of  the  State  pw- 
misBion  will  be  granted  to  secure  compensation  to  the  employees 
of  such  municipal  corporatitm  or  other  political  subdivision 
engaged  In  any  of  the  hazardous  employments  oovered  by  the  act 
through  the  method  known  as  self-insuring.  If  the  State  or  any 
municipal  corporation  or  other  political  subdivision  desires  to 
adopt  one  of  the  other  methods  of  insuring  for  the  ensuing  fiscal 
year,  it  will  have  to  do  so  by  making  suitable  provision  therefor 
in  its  next  budget. 
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In  the  Matter  of  Construing  the  Act  Eitlabqing  thb  Powbm 

OF   THE    COUUISSION   APPOINTED   TO   PkOTIDE   FOB   THE   CeLB- 
BEATION  OF  THE   CeKTENART  OP  THE  BaTTLB  OP  PlATTSBUBQ 

and  in  Making  an  Additional  Appropriation  Therefor 

(Opinion  dated  July  8,  191«) 

TlM  provliioiia  of  the  orixinal  act  in  resard  to  the  appiopilation  nndfectvd  hf 
the  amendment. 

Chapter  616  of  the  Laws  of  1915  which  amended  chapter  96  of  the 
Laws  of  1914,  entitled  "An  act  enlarging  the  powers  of  the  CommiSBlon 
created  to  provide  for  the  celebration  of  the  Centenary  of  the  Battle  of 
.  Plattaburg  and  making  an  additional  appropriation  therefor  "  in  relation 
to  the  acqnUition  of  a  site  for  a  memorial  to  Thomaa  Macdonough  did 
not  have  the  effect  to  repeal  and  re-enact  the  proviaion  in  the  original 
aet  with  reference  to  the  appropriation  provided  for  therein  bnt  anch 
proTision  must  be  deemed  to  remain  in  force  aa  from  the  time  of  th« 
original  enactment  and  thus  the  appropriation  must  be  deemed  to  have 
lapsed  within  two  years  next  after  the  paBsage  of  chapter  90  of  tht 
Laws  of  1914,  which  became  a  law  on  April  3,  1914. 

Chapter  116  ol  the  Laws  of  1916  reappropriated  only  the  unexpended 
balance  of  (62,600  which  became  available  when  chapter  S6  of  the  Laws 
of  1914  took  effect,  and  did  not  reappropriate  the  (62^00  made  available 
by  each  act  on  November  1,  1916. 

Hon.  Eugene  M.  Travis,  State  Comptroller,  robmitted  an 
inqoiry  as  follows:  Chapter  95  of  the  Laws  of  1914,  section  2, 
appropriated  $125,000,  or  so  much  thereof  as  might  be  neceesaTy, 
for  the  erection  or  to  aid  in  the  erection  of  a  memorial  authorized 
by  auoh  act  to  Thomas  Maedonou^  in  the  <aty  of  Plattabai^ 
N.  T.,  and  for  otha'  purposes  set  forfli.  Section  2  further  pro- 
vided aa  follows :  "  Of  the  amount  hereby  appropriated,  the  sum 
of  sixty-two  ttiousand  five  hundred  dollars  ($62,500)  shftll  be 
available  when  this  act  takes  effect  and  the  sum  of  sixty-two 
thousand  five  hundred  dollars  ($62,500)  shall  be  available  on 
November  1,  1915." 

Chapter  95  of  the  Laws  of  1914  waa  amended  by  chapter  616 
of  the  Laws  of  1915,  by  inserting  in  section  1  thereof  the  follow- 


ed .yCoOglc 


Stats  HspAtemssT  Repobth 


Attorney-Oeneral 


ing:  "  The  commission  may  select  a  site  for  such  memorial  either 
by  its^  or  by  co-operation  with  the  government  of  the  United 
States  and  shall  have  power  to  acquire  such  site  either  by  purchase 
or  condemnation  under  the  condemnation  law  as  the  oommiBsion 
may  determine  to  be  most  advantageoua  to  the  State." 

Section  2  thereof  was  amended  by  chapter  616  of  the  Laws  of 
1915  to  read  as  follows: 

"  Sec  2.  There  is  hereby  appropriated  the  sum  of  one  hundred 
and  twenty-five  thousand  dollars  ($125,000),  or  so  much  thereof 
aa  may  be  necessary,  out  of  any  money  in  the  treasury  not  other- 
wise appropriated  for  the  said  commission  for  the  purpose  of 
defraying  the  cecessaiy  expenses  of  such  celebration  for  the  erec- 
tion, or  to  aid  in  the  erection,  of  the  memorial  authorized  by  sec- 
tion one  of  this  act,  and  for  the  cost  and  expense  of  acquiring  a  site 
for  such  memorial  provided  for  in  section  one  of  this  act  as  hereby 
amended,  and  for  the  other  purposes  set  forth  in  chapters  seven 
hundred  and  thirty  and  eight  hundred  and  twenty-eight  of  the 
laws  of  nineteen  hundred  and  thirteen.  Of  the  amount  hereby 
appropriated,  the  sum  of  sixty-two  thousand  five  hundred  dollars 
($62,500)  shall  be  available  when  this  act  takes  effect  and  the  sum 
of  sixty-two  thousand  five  hundred  dollars  ($62,600)  shall  be 
available  on  Kov^nber  first,  nineteen  hundred  and  fifteen.  The 
moneys  hereby  appropriated  shall  be  payable  by  the  treasurer  on 
the  warrant  of  the  comptroller  apon  the  order  of  the  chairman 
and  vice-chairman  of  the  commission,  and  shall  be  payable  for  the 
purpose,  in  the  manner  and  subject  to  the  provisions  of  the  acts 
hereinbefore  mwitioned." 

The  question  raised  is  whether  chapter  616  of  the  Laws  of  1915 
extended  the  life  of  the  appropriation  beyond  that  originally  made 
by  chapter  95  of  the  Laws  of  1914. 

WooDBUBT,  Attomey-Genea^. — The  Constitution,  article  8,  sec- 
tion 21,  provides  as  follows:  "No  money  dall  ever  be  paid  out 
of  the  Treasury  of  this  State  or  any  of  its  funds,  or  any  of  the 
funds  under  its  management,  except  in  pursuance  of  an  appro- 
priation by  law;  nor  unless  such  payment  be  made  within  two 
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years  next  after  the  passage  of  such  appropriation  act ;  and  every 
such  law  making  a  new  appropriation  or.  continuing  and  reviving 
an  appropriation  shall  distinctly  specify  the  sum  appropriated, 
and  the  object  to  which  it  is  to  be  applied ;  and  it  shall  not  be 
sufficient  for  siu^  law  to  refer  to  any  other  law  to  fix  such  sum." 

The  appropriation  made  by  chapter  9fi  of  the  Laws  of  1914 
which  became  a  law  April  3,  1914,  lapsed  "within  two  years 
next  after  the  passage  of  such  appropriation  act"  under  the 
zequireonent  of  the  Ccmstitution  unless  the  action  of  the  Le^a- 
lature  by  diapter  616  of  the  Laws  of  1915  or  by  chapter  116  of 
the  Laws  of  1916  has  served  to  revive  or  continue  aueh  appro- 
priation. The  two-year  period  runs  not  from  the  time  that  the 
m<mey3  are  made  available  but  from  the  time  of  &e  passage  of  the 
act  and  therefore  the  same  period  applies  to  the  sum  which  was 
made  available  November  1,  1915,  as  to  the  sum  made  available 
on  April  3,  1914. 

Chaptw  116  of  the  Laws  of  1916  simply  reappropriated  the 
portion  or  the  unexpended  balance  of  the  portion  that  was  made 
available  on  April  3,  1914,  and  makes  do  reference  to  the  portion 
available  on  Kovember  1,  1915.  The  latter  must  be  deemed  to 
have  elapsed  since  April  3,  1914,  unless  it  may  be  said  tiiat  die 
amendment  of  section  2  of  chapter  95  of  the  Laws  of  1914  by 
chapter  616  of  the  Laws  of  1915  effected  an  extension  of  the  life 
of  the  appropriation. 

It  ia  my  judgment  that  the  life  of  the  appropriation  was  not 
extended  by  the  amendment  of  1915.  It  is  an  elementary  rule 
of  statutory  construction  decided  in  this  State  as  early  as  the  case 
of  Ely  V.  Holton,  15  N.  Y.  596,  and  uniformly  maintained  that 
where  an  amendmmt  is  made  by  declaring  that  the  original  statute 
"  eliall  be  amended  so  as  to  read  as  follows  "  retaining  part  of  the 
original  statute  and  incorporating  therein  new  provisions,  the 
effect  is  not  to  repeal  and  then  re-enact  the  part  retained  but  such 
part  remains  in  force  as  from  the  time  of  the  original  enactment 
while  the  new  provisions  beocone  operative  at  the  time  the 
amendatory  act  goes  into  effect  In  other  words,  if  an  amend- 
ment does  not  change  Uta  original  law  but  simply  adds  something 
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to  it,  the  amendatory  law  does  not  operate  to  repeal  the  old  law 
and  then  re-enact  it  and  the  appropriation  made  in  1914  by  chap- 
ter 95  cannot  be  deemed  to  have  been  re-enacted  by  the  amend- 
ment of  1915,  chapter  616.  The  rule  of  construction  which  I 
have  cited  is  applicable  in  the  absence  of  any  clear  intention  on  the 
part  of  the  L^islature  to  the  contrary  and  we  find  upon  an 
examination  of  section  2  as  amended  that  no  change  was  made 
with  reference  to  the  appropriation  itself  or  the  time  of  its  avail- 
ability but  only  an  amendment  adding  a  new  purpose  for  whidi 
the  moneys  might  be  expended. 

The  Legislature  itself  has  adopted  this  construction  by  the 
inclusion  in  part  6  of  the  appropriation  bill  for  1916  of  an  item 
of  reappropriation  of  $62,500  for  the  Plattsburg  Centenary  Com- 
mission. This  was  in  addition  to  the  $62,500  appropriated  by 
chapter  116  of  the  Laws  of  1916,  and  waa  not  a  duplication  thereof. 
It  waa  vetoed,  however,  by  the  Governor. 

My  conclusion  therefore  is  that  no  part  of  the  appropriaticm 
made  by  chapter  95  of  the  Laws  of  1914  is  available  for  the 
expenditures  necessary  to  select  a  site  for  such  memorial  unless 
there  is  an  unexpended  balance  of  that  portion  of  the  appropriation 
which  was  made  available  on  the  3d  of  April,  191*. 


In  the  Matter  of  Cowstscino  the  Hiqhwat  Law,  Sbctioits 
123-146,  170-174  Inclusive,  as  Amended  by  Chapter  578,  Laws 
of  1916,  Relative  to  the  Improvemait  of  Ci^  Streets  where 
State  Aid  has  been  Granted 

(Opinion  dftted  July  SO,  1916) 

Permlta,  bondi  and  caili  deposit*  by  contiBCton  —  nncomplatea  contrarta  In 
the  matter  of  streata  In  the  ooter  tax  districts  of  the  dtiea  of  Koma^ 
Oneida,  Saratota  Sprinxa  and  In  the  dty  of  Shenill,  Ondda  county. 

Section  78  of  the  charter  of  the  city  of  Borne;  eection  102  of  the  cliart«r 
of  the  city  of  Oneida;  leotions  S  and  67  of  the  charter  of  the  ci^  of 
Saratoga  Springs  as  amended  by  chapter  229,  Latra  of  191(1,;  chapter  172 
of  the  Laws  ot  1916,  relating  to  Uie  city  of  Sherrill. 

Until  some  change  ii  made  In  the  etatute  aa  It  etanda.  It  would  be  tlie 
safer  practice  for  any  partiea  aliout  to  do  any  worli  upon  State  or  eonn^ 
hi^waye  within  anch  cities  to  obtain,  and  for  the  Hi^way  Commission 
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to  gnat,  the  parmita  provided  for  by  Mction  14fi  of  the  Highwaj  Law. 
In  the  nuitter  of  bond*  given  b;  contrftcton  upon  the  anard  ol  contrkcta 
In  BQcll  dties,  the  lutbilit;  ot  n  MDtractor  or  hia  bondsmen  k  not 
Increnaed  by  the  traneference  of  the  maintenanee  of  ancb  etreete  from  ttie 
State  to  the  ci^.  The  application  of  the  bonda  Temains  the  same  although 
under  the  ameodinent  the  maintenance  and  repair  of  such  city  streata 
has  been  imposed  npon  the  city.  Theae  bonds  are  continuing  obligations 
against  the  contractor  until  the  expiration  of  the  three  years  after  the 
completion  of  the  work.  Five  per  cent  of  the  contract  price  made  by  each 
contractor  which  la  held  by  the  State  for  one  year  after  the  expiration  of 
the  road  abould  be  retained  for  the  stipulated  period  and  the  State 
Department  ahould  co-operat«  with  the  cities  in  the  diapoaition  of  both 
boada  and  csah  whidi  have  been  ao  deposited  with  the  State. 

Hon.  Edwin  DufFey,  CommiBBioner  of  Highways,  aubmitted  a 
number  of  inquiries  as  followa: 

1.  Is  it  neceeaary,  onder  section  14S  of  the  Hi^way  Law,  for 
the  State  Department  of  Highways  to  issue  permits  for  vmA  on 
city  streets  which  have  been  improved  by  State  aid  ? 

2.  What  should  be  done  with  the  bonds  given  by  contractors 
upon  tiie  execution  of  contracts  for  the  improvement  of  streets 
witiiin  a  ci^,  where  the  three  years  guaranty  specified  in  such 
bonds  has  not  expired  ? 

3.  What  arrangement  should  be  made  about  cash  deposit  left 
by  BQch  contractors  which  has  not  been  returned  to  the  contractor 
within  one  year  after  tiie  completion  of  the  road  for  the  repair  of 
city  streets! 

4.  What  dumld  be  done  with  those  contracts  that  have  been 
ezeonted  as-  to  the  repair  of  city  streets,  and  bonds  executed  and 
delivered  for  the  fulfilment  of  such  contracts,  but  woi^  not  yet 
o(Rn|^etedt 

5.  How  should  the  taxes  for  the  repair  and  maintenance  of 
improved  highways  within  the  outer  tax  districts  in  the  cities  of 
Borne  and  Oneida  he  levied  since  the  amendments  of  1916 1 

6.  The  same  inquiry  is  made  as  to  the  taxes  for  road  work 
within  the  tuner  and  outer  districts  of  the  aty  o£  Saratoga 
Springs. 

7.  Should  the  highway  department  continue  to  maintain  the 
roads  lying  within  the  boundaries  of  the  city  of  SherrUll 
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WooDBCET,  Attorney-General. —  All  of  the  above  queetions 
relate  to  the  conduct  which  should  be  pursued  by  the  State  High- 
way Department  in  reference  to  the  future  maintenance  of  streets 
within  the  limits  of  cities  which  have  been  constructed  in  whole 
or  in  part  by  State  aid ;  and  the  disposition  of  bonds  and  cash 
deposits  which  have  been  executed  and  are  now  held  until  the 
expiration  of  the  guaranty  periods,  since  the  enactment  of  chapter 
d78  of  the  Laws  of  1916,  and  the  same  will  be  answered  in  the 
order  in  whidi  they  were  propounded. 

The  first  question  relates  to  the  necessity  of  the  highway  depart- 
ment to  issue  permits  under  section  146  of  the  Highway  I-aw. 

Prior  to  the  enactment  of  the  above  mentioned  chapter  678  of 
the  Laws  of  1916,  the  Commission  of  Highways  was  given  saper- 
vision  and  control  of  all  State  and  county  highways  in  dtiee  of 
the  third  class,  which  had  been  constructed  pursuant  to  the  pro- 
visions of  sections  137  and  138  of  liie  Highway  Law,  as  tiiey 
existed  prior  to  the  amendments  of  1916,  and  the  above  mentioned 
section  146  prohibits  all  persons,  firms  or  corporations  from  enter- 
ing or  constructing  upon  any  State  or  county  highway  any  street 
Burfaoe  railroad,  "  or  any  works  in  or  upon  any  such  highway,  or, 
to  construct  any  overhead  or  underground  crossing  thereof,  or  lay 
or  maintain  therein  any  drainage,  sewer  or  water  pipes  under- 
ground, except  under  such  conditions  and  regulations  "  as  the  com- 
missioner of  highways  may  prescribe. 

It  is  apparent  by  the  changes  made  in  sections  170,  171  and  173 
of  the  Highway  Law,  as  amended  by  such  chapter  578,  Laws  of 
1916,  that  tiie  Legislature  intended  to  change  the  policy  of  the 
law  as  it  stood  before  such  act  took  effect  in  reference  to  the  main- 
tenance of  the  State  and  county  highways  in  cities  of  the  third 
class,  and  to  discontinue  all  further  work  of  maintenance  and 
repair  by  the  State,  of  streets  within  the  corporate  limits  of  such 
a  city  (except  such  work  therein  as  was  provided  for  by  some 
special  statute),  and  to  withdraw  from  such  cities  all  future  State 
aid  for  the  maintenance  and  repair  of  streets  within  such  cities, 
and  it  seems  quite  illogical  and  inconsistmt  to  hold  that  the  L^b- 
lature  intended  to  withdraw  all  State  aid  for  such  upkeep  of  city 
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streets  and  still  retain  supervision  over  the  same  even  to  tlie  extent 
of  granting  permits  for  the  work  specified  in  section  146  of  Buch 
Highway  Law. 

It  is  provided  b;  sfick  section  that  any  peraon,  firm  or  corpo- 
ration violating  the  provisions  thereof  should  be  subject  to  a  fine 
of  jiot  less  than  $100  or  more  than  $1,000,  to  be  recovered  by  the 
State  Highway  Commissioner  and  paid  over  to  the  State  Treasurer 
to  the  credit  of  the  fund  for  the  maintenance  of  State  and  county 
highways.  It  cannot  be  presumed  that  the  Legislature  intended 
to  take  the  State  out  of  all  further  responsibility  and  expense  for 
city  streets  and  cast  the  burden  entirely  upon  such  municipalities 
and  at  the  same  time  recover  for  penalties  for  the  doing  of  work 
thereon  without  a  permit  and  turn  all  the  money  collected  for 
such  violations  into  the  general  highway  funds  of  the  State.  It  is 
much  more  likely  that  the  L^slature  overlooked  the  necessity  of 
an  amendmeoit  to  such  section,  or  that  it  was  left  in  its  unamended 
form  to  apply  to  highways  outside  of  su<^  (utiee.  However,  the 
statute  still  reonains  unrepealed  and  unamended  and  applies  to  all 
State  and  county  highways  without  regard  to  the  location  thereof, 
and  cannot  be  ignored  or  disregarded,  and  until  some  change  is 
made  by  the  Legislature,  I  think  it  would  be  the  safer  practice 
for  any  parties  about  to  do  any  work  upon  State  or  county  high- 
ways  within  such  cities,  to  obtain,  and  the  commission  to  grant, 
the  permits  provided  for  by  section  146  of  the  Highway  Law. 

The  second  inquiry  relates  to  the  bonds  given  by  contractoiB, 
upon  the  award  of  ctmtracts,  and  each  contains  a  provision  by 
which  such  contractors  agree  to  maintain  and  repair  the  wearing 
surface  of  the  road  for  a  period  of  three  years  after  the  completion 
of  the  contract  Each  bond  is  signed  by  some  surety  company  and 
some  of  these  bonds  are  still  held  by  the  Highway  Commission  as 
the  guaranty  period  of  three  years  has  not  yet  expired,  and  in  view 
of  the  changes  made  by  the  amendment  of  sections  170  to  174, 
inclusive,  by  chapter  578  of  the  Laws  of  1916,  which  eliminate  the 
State  from  all  future  supervision  over  or  expenditure  for  the 
maintenance  or  repair  of  State  and  county  highways  within  the 
corporate  limits  of  cities  of  the  third  olass,  the  inquiry  is  made 
SiAXE  DcFT.  BxpT. —  Vou  8       34 
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aa  to  what  course  ebould  be  adopted  in  reference  to  sncb  bonds 
and  the  enforcemmt  of  tlie  guarantees  provided  therein. 

The  only  change  made  by  the  above  legislation  is  to  transfer 
the  burden  and  responsibility  of  maictaining  the  State  and  county 
highways  which  have  been  constructed  in  certain  cities,  from  the 
State  to  the  city,  and  these  bonds  were  all  given  to  assure  and 
guarantee  the  surface  condition  of  such  streets  for  a  period  of  three 
years  after  completion,  and  the  wear  and  tear  of  such  streets 
cannot  be  any  greater  or  the  liability  of  the  contractor  or  his  bonds- 
men increased,  by  the  transference  of  the  maintenance  of  such 
streets  from  the  State  to  the  city,  and  neither  the  contractor  nor 
surety  is  in  any  way  injured  by  such  transfer,  nor  is  the  contract 
impaired  or  liability  increased  by  such  change.  The  fact  that  the 
Legislature  has  transferred  the  expenses  connected  witli  the  main- 
tenance and  repair  of  such  highways  within  certain  cities  back 
upon  such  cities  where  they  rested  prior  to  the  year  1912,  in  no 
way  relieves  the  ctmtractors  and  their  sureties  from  their  con- 
tractnal  obligations  which  were  made  by  them  b^ore  the  am^d- 
ments  of  1916  took  effect. 

Each  contractor  agreed  that  he  would  "  promptly  malce  and 
execute,  free  of  charge,  any  and  all  repairs  to  said  part  of  said 
road  and  renew  all  such  materials  as  aforesaid,  as  may  become 
necessary  from  ordinary  and  legitimate  wear  and  tear,  from 
natural  causes,  or  from  defective  materials,  and  to  restore  said 
portion  of  said  work  to  the  proper  grade  if  it  falls  below  it  at  any 
plac^  and  remedy  all  such  defects  as  may  disclose  themsdves 
during  said  period  of  three  years,  even  if  the  repairs  are  not  or 
cannot  be  made  during  the  said  term." 

This  is  a  continuing  obligation  against  the  contractor  until  the 
expiration  of  the  three  years  notwithstanding  the  fact  that  the 
maintenance  and  repair  of  sudi  city  streets  has  hem  imposed 
upon  the  city. 

These  bonds  should  be  held  ne  they  have  been  heretofore,  until 
the  expiration  of  the  three-year  penod,  and  if  the  city  authorities 
of  any  particular  city  where  State  or  county  highways  have  been 
constructed  by  the  State  should  make  any  complaint  as  to  the 
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condition  of  Buesh  roads,  they  should  be  inspected  by  the  Highway 
Department  and  if  they  are  found  in  a  condition  requiring  repairs 
as  provided  by  their  contractH,  the  contractor  should  be  given  notice 
of  the  condition  of  such  streets,  and  a  demand  made  upon  them 
for  the  repair  of  the  same,  and  if  he  should  make  default  in 
making  snch  repairs  the  subject  will  be  given  further  considera* 
tion. 

The  third  inquiry  involvea  the  disposition  to  be  made  of  the 
cash  deposit  of  five  per  centum  of  the  contract  price  made  by  each 
contractor,  which  is  held  by  the  State  for  one  year  after  the 
aoceptanee  of  the  road. 

This  money  is  held  as  an  additional  guaranty  against  defective 
vrork  or  material  which  may  be  disclosed  by  use  of  the  road  for 
a  year  after  its  completion. 

Those  cash  deposits  should  be  held  by  the  Highway  Departmoit 
tlie  same  as  the  bonds,  and  what  has  been  said  in  relation  to  such 
bonds  will  apply  with  equal  force  to  the  cash  deposits. 

The  State  department  should  co-operate  with  the  citiee  in  the 
disposition  of  both  the  bonds  and  cash  so  long  as  they  continue  in 
force,  and  the  cash  should  not  be  returned  or  bonds  surrendered 
until  the  oitiee  are  fully  apprised  thereof  and  opportunity  given 
tliem  to  make  any  complaint  as  to  the  condition  of  such  roads. 

The  fourtfi  inquiry  relates  to  the  disposition  that  should  be  made 
of  those  contracts  which  have  been  executed  as  to  repairs  at  dty 
streets  and  bonds  executed  and  delivered  for  the  fulfilm^t  of 
roch  contracts  but  work  not  yet  completed. 

All  contracts  which  had  been  fully  made  and  signed  by  the 
respective  parties,  bonds  executed  and  delivered  by  the  contractor, 
and  contracts  approved  by  the  Comptroller,  for  maintenance  and 
repair  work  oti  State  and  county  highways  in  cities,  so  that  the 
same  had  become  binding  and  effective  con^cta  upon  both  the 
State  and  contractor  at  the  time  chapter  578  of  the  Laws  of  1916 
took  effect,  whether  the  work  therecm  had  been  commenced  or  was 
only  partially  done,  will  have  to  be  carried  out  by  the  contractor 
and  paid  for  by  the  State  according  to  the  terms  and  condition? 
of  such  contracts  in  precisely  the  same  manner  as  if  tie  amend- 
mmtB  of  BOoh  act  had  not  been  made.    The  amendments  of  section 
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170  to  174  inolusiTe,  worked  a  repeal  hy  implication  of  thoie  pro- 
TisioQs  which  existed  prior  to  such  amendmenta  relating  to  the 
maintenance  and  repair  of  State  and  conntj  highwaja  within  cities 
of  third  class,  ao  far  aa  fature  work  is  concerned. 

Section  98  of  the  General  Construction  Law  which  is  entitled 
"  Effect  of  repealing  statute  upon  existing  rights "  reads  as 
follows : 

"  §  93.  Effect  of  repealing  statato  upon  existing  ri^ts. —  The 
repeal  of  a  statute  or  part  thereof  aball  not  affect  or  impair  any  act 
done,  offense  committed  or  right  aooruing,  accrued  or  acquired. 
OP  liability,  p«ialty,  forfeiture  or  punishment  incurred,  prior  to 
the  time  such  repeal  takes  effect,  but  the  same  may  be  oijojed, 
asserted,  enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  same 
extent  as  if  soch  r^ieal  had  not  been  effected." 

The  amendments  in  question  are  silent  as  to  existing  contracts, 
neither  is  there  any  saving  dause  for  such  contracts, —  it  «mply 
drops  out  of  all  sudi  sections  all  provisions  relating  to  the  main- 
tenance and  repair  of  State  and  county  highways  within  cities  of 
die  third  class. 

Section  172-a  is  a  saving  clause  and  provides  that  the  money 
d^>03ited  by  a  city  with  the  county  treasurer  for  the  maintenance 
of  streets  within  «uch  cily  in  accordance  with  the  provisions  of 
section  172  of  the  Highway  Law  as  it  existed  prior  to  April  1, 
1916,  and  if  there  r^nains  an  unexpended  balance  in  the  hands 
of  such  treasurer  when  the  chapter  578  of  the  Laws  of  1916  took 
effect  (May  17, 1916),  that  it  should  revert  to  such  city  and  should 
be  expended  by  the  city  upon  streets  which  had  been  constructed 
or  improved  by  State  aid,  but  can  this  saving  clause  be  held  to 
apply  to  moneys  which  had  been  deposited  with  conn^  boasurers 
by  the  oity  for  its  share  upon  contracts  for  maintenance  repairs 
which  had  been  previously  made,  or  was  it  intended  aimply  to 
apply  to  such  mcmeys  as  had  been  deposited  with  the  county  treas- 
urers for  gmeral  maintenance  of  such  streets?  There  must  be 
many  city  streets  which  have  been  constructed  in  whole  <»:  in 
part  by  State  aid  upon  which  no  contract  work  is  being  done,  and 
aa  the  State  ia  now  eliminated  from  all  further  conneoti<m  wit^ 
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work  upon  such  stieets,  the  above  mentioned  saving  clause  was 
ver7  necessaiy;  but  is  it  presumable  that  the  Legislature,  knowing 
its  obligations  under  contracts  which  bad  been  mnde  before  the 
passage  of  these  amendments,  would  l^slate  itself  out  of  the 
cities'  unexpended  contributions  for  all  work  thereafter  done  by 
the  State  upon  contracts  previously  entered  into?  The  last  sen- 
tence of  the  saving  clause  provides  that  all  unexpended  balances 
shall  be  applied  upon  the  maintenance  and  r^air  of  streets  within 
the  cities  which  have  been  improved  by  State  aid,  thus  indicating 
the  I^slative  inteut  to  have  such  moneys  applied  to  the  purposes 
for  which  they  were  aj^ropriated. 

There  is  nothing  in  the  amendments  indicating  a  purpose  on 
the  part  of  the  Legislature  to  avoid  the  effect  of  section  93  of  the 
General  Constmction  Law  and  without  any  clear,  affirmative  pro- 
vision which  would  clearly  indicate  an  intent  on  the  part  of  the 
Legislature  to  abrogate  the  provisions  of  such  section  93  so  far 
as  it  would  apply  to  these  uncompleted  contracts,  it  must  be  held 
as  forceful  and  controlling  in  reference  to  such  contracts  as  if  no 
repeal  had  been  enacted.  CRmeron  v.  N.  Y.  &  M.  V.  W.  Co.,  133 
N.  Y.  836;  People  ax  rel.  City  of  Niagara  Falls  v.  N.  Y.  C.  &  H. 
R.  R  R.  Co.,  158  id.  410 ;  People  ex  rel.  City  of  Buffalo  v.  M.  C. 
A  H.  R  Co.,  156  id.  S70;  People  ex  rel.  Standard  G.  L.  Co.  v. 
Gilroy,  67  Hun,  328 ;  G.  W.  Ry.  Co.  v.  N.  Y.  C.  &  H.  R.  R  R 
Co.,  163  N.  Y.  228;  People  v.  Mulford,  140  App.  Div.  716. 

The  State  is  confronted  by  one  of  two  alternatives.  It  must 
either  proceed  and  complete  all  contracts  which  became  binding 
and  effective  before  those  amendments  took  effect,  or  refuse  to 
complete  and  pay  the  damages  resulting  from  such  refusal. 

"  There  is  not  cme  law  for  the  sovereign  and  another  for  the 
subject.  *  *  *  Both  stand  upon  equality  before  the  law,  and 
thfl  sovereign  is  merged  in  the  dealer,  contractor  or  suitor."  People 
V.  Stephens,  71  N.  Y.  549;  Danolda  v.  State,  89  id.  86;  People 
ex  rel.  Graves  v.  Sohmer,  207  id.  541. 

I  am  of  the  opinion  that  all  contracts  which  had  been  fully 
roiisummated  for  the  repair  of  such  city  roads  before  the  amend- 
ments took  effect  should  be  carried  and  completed  hy  flie  com- 
mission according  to  the  terms  and  provisions  thereof. 
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The  fifth  inquiry  rektes  to  the  repair  and  maintenance  of  city 
loada  within  the  outer  districts  in  the  cities  of  Rome  and  Oneida, 
and  how  the  tazM  for  such  Btreeta  and  highways  should  be  raised 
since  the  amendments  of  1916. 

In  the  charter  of  the  city  of  Borne,  as  amended  by  diapter  468 
of  the  Laws  of  1905,  it  is  provided  that  from  and  after  January 
1,  1906,  the  highways  of  that  portitm  of  the  city  lying  outside  of 
the  corporation  tax  district  "  shall  be  maintained,  repaired  and 
permanently  improved  by  a  tax  to  be  levied  and  collected  the  same 
aa  town  taxes,  upon  the  property,  real  and  personal,  in  that  portion 
of  the  cdty  situate  outside  of  die  corporation  tax  district  *  *  * 
Chapter  115  of  the  Laws  of  1898,  entitled  '  An  act  to  provide 
for  the  improvement  of  public  highways '  and  all  acta  amendatory 
thereof  or  supplemental  thereto,  shall  apply  to  any  public  highway 
or  section  thereof  situate  outside  of  said  corporation  tax  district, 
and  the  portion  of  said  city  lying  outside  of  said  corporation  tax 
district  shall  be  deemed  a  town  for  all  purposes  of  said  act  or 
acts,  any  general  or  special  statute  to  the  contrary  notwith- 
standing." 

It  is  provided  by  section  102  of  chapter  88  of  the  Laws  of  1916, 
being  amendments  to  contain  provisions  of  the  charter  of  the  city 
of  Oneida,  that  "Articles  six  and  seven  of  the  highway  law,  and 
all  acts  amendatory  thereof  and  supplementary  thereto,  shall  apply 
to  any  public  highway  or  section  thereof  situate  outside  of  said 
corporation  tax  district ;  and  die  portion  of  said  city  lying  outside 
of  said  corporation  tax  district  shall  be  deemed  a  town  for  all 
purposes  of  said  act,  any  general  or  special  statute  to  the  contrary 
notwithstanding.  That  jwrtion  of  the  city  lying  without  such 
corporation  tax  distriet  shall  also  be  deemed  a  tovm  for  the  pni^ 
pose  of  securing  the  benefits  secured  to  towns  for  the  improvement 
of  roads  provided  in  article  five  of  the  highway  law  and  all  acts 
amendatory  thereof  and  supplauentary  thereto." 

Provision  is  also  made  in  both  of  such  charters  for  ttie  oare  oi 
the  funds  raised  and  appropriated  for  highway  work  outside  of 
the  corporation  tax  districts,  in  both  of  such  cities,  and  the  expen- 
ditures of  such  funds  separate  and  apart  from  other  city  hl^way 
funds,  and  the  funds  for  such  outer  districts  are  provided  for,  both 
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State  and  local,  in  the  same  method  as  if  sucb  outer  districts  were 
towns. 

By  section  128  of  article  VII  of  the  general  Highway  Law, 
providing  for  the  construction  and  improvement  of  State  and 
county  highway,  and  providing  in  part  as  follows:  "  Snch  high- 
way or  section  thereof  shall  not  include  a  portion  of  a  highway 
within  a  city,  except  that  portion  of  the  cities  of  Rome  and  Oneida 
lying  outside  of  the  respective  corporation  tax  districts  of  said 
cities." 

This  section  was  not  touched  directly  by  the  recent  smendmetntB 
as  to  the  maintenance  of  highways,  and  considering  the  method 
by  which  the  maintenance  and  repairs  of  city  streets  in  third 
class  cities  was  eliminated  from  further  State  aid,  I  think  it  is 
very  apparent  that  the  Le^slatnre  did  not  intend  to  withdraw 
the  State's  aid  from  the  outer  districts  in  either  of  the  above  men- 
tioned cities,  and  further,  these  acts  relating  to  the  above  mentioned 
citiea  are  both  special  statutes,  and  the  provisions  thereof  are  not 
affected  by  general  legislation  unless  the  intent  to  do  so  is  clear. 
City  of  Jamestown  v.  Home  Telej^one  Co.,  125  App.  Div.  1. 

I  do  therefore  advise  you  that  the  taxes  for  repair  and  mainte- 
nance of  highways  in  the  outer  tax  districts  of  both  cities  should 
be  raised  and  levied  as  if  sudi  districts  were  towns,  in  the  same 
manner  in  which  thej  were  raised  prior  to  the  amendments  of 
this  year. 

The  sixth  inquiry  relates  to  the  taxes  for  the  repair  and  main- 
tenance of  highways  within  the  inner  and  outer  districts  in  the 
city  of  Saratoga  Springs. 

By  section  8  of  chapter  229  of  the  Laws  of  1916  (being  an 
amendment  to  the  city  charter  of  the  city  of  Saratoga  Springs), 
it  is  provided  that  the  city  shall  be  divided  into  three  tax  districts 
to  be  known  as  the  "  City  Tax  District "  the  "  Inside  Tax  Dis- 
trict" and  the  "Outside  Tax  District,"  as  follows:  "The  city 
tax  district  shall  consist  of  the  territory  within  the  boundaries  of 
the  former  town  of  Saratoga  Springs,  and  the  inside  tax  district 
shall  consist  of  the  territory  within  the  boundaries  of  the  former 
village  of  Saratoga  Springs,  and  the  outside  tax  district  ahaU 
consist  of  the  territory  outside  of  the  inside  district," 
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It  is  provided  by  section  87  of  the  same  act,  how  tlie  taxes  for 
tiie  construction  and  maintenauce  of  highways  and  bridges  within 
such  distriota  shall  be  apportioned  and  paid  by  the  respective 
districts,  bnt  I  am  unable  to  find  any  provision  in  such  charter 
or  the  general  Highway  Law  since  the  amendments  of  this  year, 
by  which  State  aid  can  be  given  or  contributed  for  the  maintenance 
and  repair  of  any  of  the  streets  of  the  city  of  Saratoga  Springs, 
and  the  city  is  compelled  to  raise  ite  own  taxes  for  bridge  and 
highway  maintenance  within  its  corporate  limits  as  provided  by 
its  charter  witiiout  contribution  from  the  Stata 

The  seventh  and  last  inquiiy  relates  to  highways  within  the 
boundaries  of  the  city  of  Sherrill. 

The  city  of  Sherrill  was  incorporated  by  chapter  172  of  the 
Laws  of  1916  and,  as  I  am  informed,  liea  within  the  town  of 
Vernon,  Oneida  county,  and  takes  in  a  portion  or  all  of  what  ha* 
heretofore  been  known  as  the  "  Oneida  Community  "  and  becomes 
by  its  incorporation  a  city  of  the  third  class.  Lying  within  the 
boundaries  of  the  city  is  an  improved  county  highway  which  has 
been  maintained  and  repaired  under  the  supervision  of  the  State 
Highway  Department  in  the  same  manner  as  all  other  county 
highways  are  maintained. 

It  is  provided  by  section  8  of  the  city  charter  in  part  that, — 
"  *  *  *  For  the  purpose  of  town  meetings,  general  election, 
general  taxation,  the  liquor  tax  law  and  the  relief  or  support  of 
the  poor,  the  city  hereby  created  shall  stand  in  the  same  relation 
to  the  town  of  Vernon,  the  county  of  Oneida,  and  the  State  of 
New  York." 

It  is  claimed  that  this  provision  places  the  city  upon  a  level 
with  villages  as  to  its  highways  and  l^at  the  State  is  still  boimd 
to  maintain  and  repair  the  county  road  within  its  borders  and 
that  all  the  city  is  obliged  to  contribute  towards  such  maintenance 
is  the  sum  of  one  and  one-half  cents  for  each  square  yard  oi 
surface  of  such  improved  road  within  the  city,  being  the  same  rate 
provided  for  villages  as  specified  in  section  172  of  the  Highway 
Law. 

If  the  words  "general  taxation"  used  in  the  above  quoted 
part  of  section  3  of  the  city  charter  can  he  construed  to  cover 


Pdr,yGOOgIe 


UoNSTBUCTio.s-  ov  HioiiWAY  Law,  ?§  123-146,  lTO-174      537 

Attorney  ■  General 

"  highway  taxes,"  I  do  not  think  the  L^^iakture  intended  to 
exempt  the  city  of  Sherrill  from  the  operation  of  the  amendments 
of  1916.  There  is  no  exception  made  in  section  172  of  the  High- 
way Law  as  to  snch  city  although  it  was  amended  and  took  effect 
some  forty  days  after  the  city  charter  had  taken  effect  and  both 
enactments  were  by  the  same  Legislature;  and  both  took  effect 
immediately.  The  same  rule  will  apply  to  the  city  of  Sherrill  as 
to  any  other  special  or  local  law,  i,  e.,  that  it  will  not  bo  affected 
by  general  legislation  unless  the  intent  to  do  so  is  clear  and 
manifest  and  this  intent  can  only  be  gathered  by  an  examination 
of  all  statutes  relating  to  such  subject  and  the  order  and  manner 
in  which  they  are  made  and  the  purposes  for  which  they  were 
enacted. 

It  is  provided  in  section  4  of  the  city  charter,  in  part,  that 
"  such  mimicipal  corporation  shall  have  all  the  powers  and  be 
subject  to  all  the  obligations  of  a  city  of  the  third  class  except 
as  inconsistent  with  the  provisions  of  this  act,    *    *    *  " 

One  of  the  "  obligations  "  of  all  cities  unless  they  are  eapecially 
excepted  or  exempted,  since  the  amendment  of  sections  170  to 
174  of  the  Highway  Law,  is  to  care  for,  maintain  and  repair  its 
own  streets  whether  they  were  constructed  by  the  State  aid  or 
not,  and  this  obligation  must  rest  upon  the  city  of  Sherrill  in 
common  with  other  third  class  cities  unless  it  can  be  shown  that 
the  Legislature  intended  it  should  he  exempt  from  such  obligation. 
There  is  nothing  in  the  charter  to  indicate  such  an  intent  without 
giving  the  words  "  general  taxation "  a  strained  and  doubtful 
construction,  and  thus  make  them  applicable  to  "  highway  tazee  " 
as  well. 

The  city  of  Sherrill  is  to  be  governed  by  a  commission  and  hy 
section  100  of  the  charter  it  is  provided  that  the  city  shall  con- 
stitute a  separate  highway  district  and  the  commission  is  vested 
with  the  care,  supervision,  control  and  improvement  of  its  public 
highways,  streets,  avenues,  alleys,  sidewalks,  public  grounds  and 
aqueducts  therein  and  cause  the  same  to  be  kept  open  and  in  repair 
and  no  di&tinction  is  made  as  to  State  or  county  highways  therein. 
By  section  102  it  is  provided  that  "  the  oommiasion  may  discon- 
tinue^ lay  ont,  widen,  narrow,  straighten,  open,  alter  or  change 
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Ihe  grade  of  any  roads,  avenues,  streets,  alleye,  pnMic  parka, 
squares,  lanee,  crosswalks  and  sidewalks  within  the  city,  *  *  • 
provide  for  construction,  reconstruction,  repair  and  maintenance 
by  contract  or  directly  by  the  emi^oynient  of  labor,  of  all  things 
in  the  nature  of  streets  or  highway  improvements. 

Here  are  provisions  vesting  the  whole  supervision,  control  and 
maintenance  and  repair  of  all  the  streets  in  the  ci^,  whether  oon- 
sbnicted  by  State  aid  or  otherwise,  in  the  authorities  of  the  city. 
These  provisions  are  utterly  repugnant  to  and  inconsistent  with  the 
provisions  of  section  170  of  the  Highway  I-aw,  as  it  stood  before 
the  amendm^it  of  1916,  for  by  such  last  mentioned  section  the 
maintenance  and  repair  of  all  improved  State  and  county  high- 
ways, whether  in  city,  village  or  town,  prior  to  such  amendment, 
were  under  the  direct  supervision  and  control  of  the  State  Ccan- 
mission  of  Highways.  Under  the  section  as  now  amended  all  suc^ 
State  and  county  highways  in  villages  and  towns  are  still  under 
the  direct  supervision  and  control  of  the  State  Highway  Com- 
mission. 

The  provisions  of  the  city  charter  clearly  indicate  the  l^slative 
intent  to  cast  the  whole  burden  of  taxation,  supervision,  control, 
maintenance  and  repair  of  city  streets,  whether  constructed  by 
State  aid  or  otherwise,  upon  the  <aty  of  Sherrill,  as  well  as  all 
other  cities,  except  where  some  special  provision  was  made  for 
some  parts  of  city  streets,  as  in  the  case  of  the  outer  tax  districts 
of  the  cities  of  Kome  and  Oneida.  It  cannot  be  ai^ed  with 
reason  that  if  the  L^slature  intended  to  continue  the  States  aid 
for  the  maintenance  and  repair  of  the  Stat©  or  county  highways 
within  the  city  of  Sherrill,  that  it  would  abandon  all  of  its  snpei^ 
vision  and  control  to  the  city;  and  if  any  such  condition  was 
contemplated  we  would  certainly  find  some  provision,  ^ther  in 
the  charter  or  in  the  amendments,  indicating  such  an  intention 
besides  the  ambiguous  language  used  in  section  three  of  the  diarter 
as  to  general  taxation. 

I  am  very  clearly  of  the  opini<m  that  the  highway  department 
should  not  continue  any  further  expenditures  for,  or  control  over, 
the  county  highway  within  the  city  limits  of  the  city  of  Sherrill. 
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In  the  Matter  of  Confltrning  Section  1  of  Article  II  of  the  State 
Constitution  as  to  Whether  there  ia  ^N'ow  a  "  Time  of  War " 
80  as  to  Make  It  the  Duty  of  the  Secretary  of  State  to  Carry 
into  Effect  the  Provisions  of  the  Election  Law  for  the  Benefit 
of  Electors  in  the  Actual  Military  Service  of  the  State  or  of 
the  United  Statw 


(Opinion  dftt«d  July  31,  191S) 

Boldl«n  and  uilon'  votn  —  ristat  of  electon  In  tha  mnitaiy  oi  naval  aerriM 
of  tlia  United  SUtes  to  vote  at  the  coming  election. 

It  ia  well  est*bliehed  tliat  a  statua  of  imperfect  war  la  "  a  time  of 
war  "  within  the  meaaing  of  the  atatute  in  which  tliat  phraae  ia  UBed, 
•0  tar,  at  least,  as  private  righta  are  InrolTsd.  This  atatna  la  to  be 
aharply  diatingnlalied  from  aolemn  or  technical  war  which  In  thia 
country  can  only  be  declared  by  aji  act  of  Congreei  and  canriee  with  It 
far-reaching  efFeeta  npon  the  rigbte  of  belUgerent  nationa  themeelvea  and 
upon  the  rights  of  neutral  nations  as  well  as  npon  the  personal  right* 
of  citizens. 

The  facta  ahow  that  "  imperfect  war  "  eziats.  Our  territory  haa  been 
invaded  by  armed  forces  from  Mexico  who  are  in  a  stat«  of  insnrrectiDn 
against  the  Mexican  QoTemment.  An  American  force  hsa  been  sent  into 
Uexico  on  a  punitiTe  expedition  and  a  battle  haa  actually  been  fought 
between  soldiera  of  the  two  countries.  In  view  of  these  facta  the  militia 
of  sereral  statea  haa  been  mobilised  and  mustered  into  the  serflce  of  the 
United  States.  In  view  of  all  these  facts  and  conditions  a  status  of 
"  imperfect  war  "  exists  within  the  authority  of  the  cases  and  this  con- 
dition is  equivalent  to  a  "  time  of  war  "  for  the  purpose  of  bringing  into 
operation  tlie  provision  of  our  Constitution  and  the  statute  enacted  to 
carry  its  provisions  Into  effect  for  the  taking  of  the  soldier  vote  in  the 


The  Secretary  of  State  haa  Babmitted  an  inquiry  as  to  whether 
the  present  is  a  "  time  of  war,"  within  the  meaning  of  section  1 
of  article  H  of  the  State  Constitution,  so  aa  to  make  it  the  right 
and  duty  of  the  Secretary  of  State  to  carry  into  effect  the  pro- 
visions of  the  Election  Law  for  the  benefit  of  electors  in  the 
actual  military  service  of  the  State,  or  of  the  United  States,  and 
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wto  would  otherwise  be  deprived  of  the  right  to  vote  at  the 
November  election  by  reasoD  of  their  enforced  absence  from  their 
setreral  election  districts. 

WooDBUEY,  Attorney-General, —  The  importance  of  this  ques- 
tion will  be  immediately  recognized.  Thouaands  of  electors  whose 
patriotic  spirit  has  drawn  them  into  the  service  of  the  State  as 
members  of  our  State  militia,  have  been  mustered  into  the  mili- 
tary service  of  the  United  States  by  order  of  the  Presidrait  and  are 
now  in  active  military  sCTvice  along  the  Mexican  frontier,  engaged 
in  repelling  the  forays  of  lawless  bandits  and  ready  to  resist,  if 
necessary,  a  more  formidable  invasion  by  troops  of  the  de  facto 
government  If  it  shall  be  held  that  this  is  not  a  "  time  of  war," 
within  the  meaning  of  our  State  Constitution,  these  citizen 
soldiers,  if  present  conditions  continue,  will  inevitably  be  penal- 
ized for  their  patriotism  by  being  deprived  of  their  votes  at  the 
November  election.  Such  a  result  should  be  avoided  unless  insu- 
perable legal  obstacles  stand  in  the  way. 

Section  1  o£  article  II  of  our  State  Constitution,  so  far  as 
material  to  this  inquiry,  reads  as  follows:  "Every  male  citizen 
of  the  age  of  twenty-one  years  who  shall  have  been  *  *  *  for 
the  last  thirty  days  a  resident  oiF  the  election  district  in  which 
he  may  offer  his  vote,  shall  be  entitled  to  vote  at  such  election  in 
the  election  district  of  which  he  shall  at  the  time  be  a  resident, 
and  not  elsewhere,  *  *  *  provided  thai  in  tiane  of  wwr  no 
elector  in  the  actual  military  service  of  the  state,  or  of  the  United 
States,  in  the  army  or  navy  thereof,  shall  be  deprived  of  his  vote 
by  reason  of  his  absence  from  such  election  district." 

The  same  section  empowers  the  Legislature  to  provide  the  man- 
ner in  which,  and  the  time  and  place  at  which  such  absent  electors 
may  vote,  in  time  of  war,  and  for  the  return  and  canvass  of  their 
votes  in  the  election  districts  in  which  they  respectively  reside. 
Pursuant  to  authority  vested  in  the  Legislature  by  this  section, 
statutory  provisions  have  been  enacted  providing  the  necessary 
machinery  for  takinf;  the  votes  of  electors  while  neeeaanrily  absent 
from  their  election  districts  in  the  service  of  the  State  or  of  the 
general  government 
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The  Bection  of  the  Constitution  above  quoted  should  not  be  bo 
construed  as  to  narrowly  limit  the  right  to  vote  conferred  by  it, 
but  rather,  in  the  broad  spirit  of  section  1  of  article  I  of  the  same 
instrument,  which  provides:  "No  member  of  this  state  shall  be 
disfranchised,  or  deprived  of  any  of  the  rights  and  privileges 
secured  to  any  citizen  thereof,  unless  by  the  law  of  the  land,  or  the 
judgment  of  his  peers,"  it  should  be  construed  so  as  to  safeguard 
and  protect  that  right.  The  courts  in  recognition  of  this  prin- 
ciple have  repeatedly  held  that  the  power  of  the  Legislature  to 
reflate  the  matters  of  registration  and  elections  does  not  extend 
to  the  imposition  of  conditions  which  will  destroy  or  seriously 
impede  the  enjoyment  of  the  dective  franchise.  Matter  of  Rupert 
V.  Reea,  212  N.  Y.  614;  Matter  of  Hopper  v.  Britt,  204  id.  524; 
Matter  of  Callahan,  200  id.  59 ;  People  ex  rd.  Deister  v.  Win- 
termute,  194  id.  99-108. 

It  is  conceded  on  all  sides  that  if  the  present  is  a  "time  of 
war,"  within  the  meaning  of  these  words  as  used  in  the  section 
first  above  quoted,  then  article  fifteen  of  the  election  law,  becomes 
operative,  and  it  is  the  duty  of  the  Secretary  of  State  to  put  in 
motion  the  necessary  machinery,  pursuant  to  the  statute,  for 
taking  and  coonting  the  ballots  of  qualified  electors  whose  absence 
from  their  various  election  districts  is  rendered  Imperative  by 
their  status  as  members  of  the  army  or  navy  of  the  United  States. 
We  are  brought,  therefore,  to  the  consideration  of  the  vital  ques- 
tion whether  this  is  a  time  of  war  within  the  meaning  of  our 
constitutional  provision. 

At  the  outset  we  are  met  by  the  possible  objection  that  this  is 
not  a  question  over  which,  imdcr  our  form  of  government  the 
State,  or  any  department  thereof,  has  any  jurisdiction.  It  may 
be  said  that  Congress,  representing  the  sovereign  power  of  the 
Federal  Qovemment,  is  the  only  power  authorized  to  declare  war. 
Granted.  We  are  not  asked  to  declare  war  against  any  nation, 
nor  any  part  of  any  nation.  Not  only  so,  but,  were  the  law  de- 
partment of  a  State  government,  or  a  State  court,  or  even  the 
legislature  of  a  State,  to  declare  that  a  state  of  solemn  war  existed 
between  the  tJnited  States  and  Mexico,  such  declaration  would  not, 
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in  the  slightest  d^ree,  change  the  status  of  the  n&tion  with  respect 
to  its  international  relations.  We  are  not  dealing  with  anj  ques- 
tion of  international  law,  nor  seeking  to  place  a  construction  upon 
any  provision  of  the  i'ederal  Constitution  or  of  an  act  of  Con- 
gress bearing  upon  the  question  of  the  existence  or  non-ezistence 
of  war,  as  that  term  is  used  and  understood  in  the  law  of  nations. 
On  the  contrary,  we  are  asked  to  interpret  our  State  Ck>ns1itution 
and  to  apply  one  of  its  provisions  to  existing  conditions,  for  the 
guidance  of  the  Secretary  of  State  of  this  State  in  the  discha^e  of 
a  most  important  duty  to  the  electorate  of  the  State.  In  under- 
taking the  discuBsion  of  this  question,  we  are  confident  that  nnther 
the  President,  nor  any  of  his  advisers,  will  be  in  any  way  embar- 
rassed by  any  conclusion  reached  upon  the  question  under 
consideration. 

Speaking  generally,  it  is  a  recognized  principle  of  international 
law  that  only  the  sovereign  power  of  a  nation  can  declare  war; 
and  whether,  at  any  particular  time,  the  status  of  a  nation  is  that 
of  war,  depends  upon  the  action  taken  by  the  legislative  or  other 
war-making  branch  of  the  govermnent.  It  is  conceded  that  in  the 
United  States  the  power  to  declare  war  is  vested  in  Congress. 

Mr.  Justice  Nelson,  in  bis  opinion  in  the  Prize  cases,  2  Black, 
635,  in  fixing  the  time  when  the  States  in  rebellion  acquired 
belligerent  rights,  said:  "But  before  this  insurrection  against 
the  established  government  can  be  dealt  with  on  a  footing  of  a 
civil  war,  within  the  meaning  of  the  law  of  nations  and  the  Con* 
Btitution  of  the  United  States,  which  will  draw  after  it  belliger- 
ent rights,  it  most  be  recc^ized  or  declared  by  the  war-making 
power  of  the  govermnent  No  power  short  of  this  can  change 
liie  legal  status  of  the  government  or  the  rdations  of  its  citizens, 
from  that  of  peace  to  a  state  of  war,  or  bring  into  ezistenoe  all 
those  duties  and  obligations  of  neutral  third  parties  growing  out 
oi  a  state  of  war." 

Whether,  therefore,  a  nation  is  at  war  with  any  other  nation, 
at  any  particular  time,  depends  upon  what  steps  have  been  taken 
by  the  war-making  powers  of  the  respective  parties  tending  to 
create  that  status;  but  when  the  personal  rights  of  individuals 
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are  before  the  coiirtfl  for  adjudication,  it  becomes  a  question  of 
law,  where  the  facta  are  undisputed,  ae  to  whether  or  not  a  war 
status  exista.  While  it  is  incumbent  upon  the  President  and 
CongresB  to  do  the  things  which  create  such  status,  it  is  for  the 
courts  in  enforcing  the  law  to  say  whether,  under  the  conditions 
disclosed  at  the  tim^  such  a  status  exists. 

War  is  "that  state  in  which  a  nation  prosecutes  its  right  by 
force."  This  definition  has  been  adopted  by  eminent  jurists  and 
was  esprrasly  approved  by  Hr.  Justice  Grier  in  his  opinion  in 
the  prize  cases,  supra.  In  the  same  connection  he  added:  "The 
parties  belligerent  in  a  public  war  are  independent  nations.  But 
it  ia  not  necessary  to  constitute  war  that  both  partiss  should  h« 
aclmowlsdged  as  independent  nations  or  sovereign  states.  A  war 
may  exist  where  one  of  the  belligerents  claims  sovereign  rights  aa 
against  iJie  other." 

Two  kinds  of  war  are  recognized  by  writers  on  international 
law  and  by  the  courts  of  the  United  States.  Perhaps  the  best 
definition  and  description  of  both  kinds  of  war  may  be  found 
in  the  case  of  Bas  v.  Tingy,  4  Dall.  37,  quoted  with  approval 
in  Montoya  v.  United  States,  180  U.  S.  261. 

Jn  the  Bas  case,  Mr.  tTustice  Washington,  speaking  of  war,  said : 
"If  it  be  declared  in  form,  it  ia  called  solemn,  and  is  of  the 
perfect  kind;  because  one  whole  nation  is  at  war  with  another 
whole  nation,  and  all  the  members  of  the  natioii  declaring  war, 
are  authorized  to  commit  hostilities  against  all  the  members  of 
the  other,  in  every  place  and  under  every  circumstance.  In  such 
a  war  all  the  members  act  under  the  general  authority,  and  all  the 
rights  and  consequences  of  war  attach  to  every  condition." 

It  is  not  claimed  that  war  of  this  kind  esiats  between  the 
United  States  and  any  other  country  at  the  present  time.  But 
there  is  another  kind  of  war,  called  "  imperfect "  or  *'  limited " 
war  which,  if  it  exists,  makes  the  time  while  it  is  pending,  a 
"  time  of  war,"  within  all  the  cases.  Imperfect  war  is  described 
by  Hr.  Justice  Washington  in  the  Bas  case  as  follows:  "  But  hos- 
tility nuiy  subsist  between  two  nations,  more  confined  in  its  nature 
and  ^[tent,  being  limited  as  to  places,  persons  and  things;  and 
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this  is  more  properly  tenned  imperfect  tear,  because  not  solemn, 
and  because  those  who  are  authorized  to  commit  hostilities,  act 
under  special  authority,  and  can  go  no  farther  than  to  die  extent 
of  their  commission.  Still,  however,  it  is  public  war,  because  it 
is  an  external  contention  by  force  between  some  of  the  m^nbers 
of  the  two  nations,  authorized  by  the  Intimate  powers." 

It  is  conceded  that  at  the  preseat  moment  amity  exists  between 
the  de  facto  government  of  Mexico  and  the  United  States  in  a 
strict  legal  sense.  The  two  gOTamments  are  still  negotiating 
through  regular  diplomatic  channcds  for  a  friendly  settlement  of 
the  various  matters  of  difference  existing  between  the  two  govem- 
mcnta.  The  existing  differences  have  arisen,  in  part,  out  <^  the 
recent  activities  of  Villa  and  his  followers.  But  Villa,  to  say  the 
least,  is  an  insurgent  against  the  de  facto  govoinment;  and  he 
does  not  even  pretend  to  be  acting  as  the  representative  or  by 
authority  of  the  de  facto  govemmemt.  His  status  in  this  country 
is  that  of  an  indq>endent  political  and  military  leader  whose 
methods  are  those  of  an  outlaw  and  murderer.  His  recmt  raid 
aoroee  the  border,  and  bis  attadc  apon  the  helpless  tntizens  of 
Columbus,  involving  murder  and  robbery  in  the  night-time,  were 
not,  BO  far  as  known,  authorized  or  approved  by  the  reepoiiBible 
government  of  Mexico.  His  attack,  however,  was  not  aimed 
against  any  particular  person  or  class  of  persons,  but  against  the 
People  of  the  United  States  in  general  whose  bitter  enemy  he 
prides  himself  in  being.  In  his  quest  for  booty,  he  killed  <a 
wounded  whoever  got  in  his  way. 

The  Villa  raid,  while  the  most  formidable  and  disastrons  to 
the  citizens  of  the  United  States,  was  by  no  means  the  only  on& 
On  several  other  occasions,  both  before  and  since  the  attach  upcm 
the  village  of  Columbus,  Mexican  bandita  have  crossed  the  inter- 
national line,  unhindered  by  the  de  facto  government,  and  have 
committed  depredations  resulting  in  the  loss  of  life  and  property. 

While  it  was  and  is,  the  acknowledged  duty  of  the  de  faeto  gov- 
ernment to  establish  and  maintain  an  effective  police  along  the 
international  border,  and  to  prevent  incursions  of  murderous 
bands  of  Mexicans  into  the  territory  of  the  United  States,  the 
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de  facto  goveminent,  through  neglect  of  its  duty  or  its  inability, 
has  failed  to  afford  the  neoessary  military  protection. 

Villa's  assault  upon  the  village  of  Columbus  and  its  inhabitants 
was  immediately  followed  by  a  punitive  expedition  sent  into 
Mexico  by  the  Government  of  the  United  States  for  the  purpose 
of  captoiing  or  destroying  Villa  and  his  hostile  force.  This 
expedition  was  inaugurated,  as  is  claimed,  without  waiting  for 
the  consent  of  the  de  faeio  government ;  and  while  Carranza  haft 
repeatedly  protested  against  the  expedition  and  its  continuance 
upon  Mexican  soil,  up  to  the  present  moment,  it  has  not  been 
treated  by  the  de  facto  government  as  a  causnu  heVi. 

The  presence  of  United  States  troops,  however,  beyond  the 
Mexican  border  has  naturally  produced  strained  international 
relati(His;  and  the  movement  of  Mexican  troops^  in  considerable 
numbers,  nnder  orders  of  the  de  facto  government,  toward  the 
international  border,  and  die  threatening  attitude  of  Carranza 
and  his  advisers,  have  been  regarded  as  caninooa  of  actual  hostili- 
ties. Not  ony  so,  but  after  the  Pershing  expediti<di  had  pene- 
trated far  into  Mexican  territory  in  the  vain  pursuit  of  Villa 
and  his  bandit  soldiers,  one  of  the  otBcers  in  c<»nmand  of  Mexican 
troops,  claiming  to  act  nnder  authority  of  the  Carranza  govern- 
ment, notified  General  Pershing,  commander  of  the  United  States 
forces  in  Mexio^  that  if  the  expedition  moved  from  its  then 
present  position,  an  any  direction  exc^  due  north,  and  toward 
the  international  border,  Mexican  troopR  under  command  of  the 
de  facto  government  would  attack  the  United  States  troops  mov- 
ing as  aforesaid,  without  further  notice. 

Shortly  thereafter,  the  conditimu  arose  which  tested  the  sin- 
oeri^  and  authority  of  this  notice,  and  Mexican  troops  under  the 
command  of  General  Trevino  attadced  and  killed  a  considerable 
number  of  United  States  soldiers  and  tooh  seveo^  of  the  survivors 
as  prisoners.  Later  these  prisoners  were  returned  to  the  juris- 
diction of  the  United  Stateo,  pnrsuant  to  a  peremptory  d<miand 
by  the  President. 

It  is  impossible  as  well  as  unnecessary,  to  recount  in  this  con- 
nection all  of  the  facts  and  circumstances  whit^  have  oc»nbined 
to  create  the  present  unfortunate  status  betwOMi  the  two  goveru- 
Statb  Dm.  Reft.— Vol.  S        35 
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menta.  Enough  has  been  stated,  however,  to  show  that  a  cortr 
diiion  of  imperfect  war  exists  bettoeen  the  Vniied  States  and  thai 
part  of  the  Mexican  nation  represented  by  Villa  and  his  adherents 
operating  ai  present  on  Mexican  soil.  To  say  diat  the  government 
of  the  United  States  is  not  prosecuting  its  ri^te  in  Mexico  and 
aloBg  the  intemational  boundary  by  force  of  anns,  is  to  ignore 
all  the  facts  above  stated.  But  these  hostilities,  as  carried  on  by 
the  United  States,  are  and  have  been  confined  in  their  nature 
and  extent,  being  limited  as  to  places,  pereous  and  things.  The 
F^rahing  espeditioo  was  directed,  not  against  Mexico  as  an 
entirety,  but  against  that  portion  of  the  Mexican  pec^le  who  were 
armed  followers  of  Villa.  A  war  of  puni^ment  and  reprisal 
was  directed  again»t  him  and  all  those  under  him  who  took  part 
in  his  wanton  attack.  No  acts  of  war  were  authorized  against 
anybody  else  or  at  any  other  place,  except  where  he  and  his 
soldiers  mi^t  be  found.  While  Villa's  attack  was  aimed  against 
the  nation  as  a  whole,  the  Pershing  expedition  was  special,  and 
the  acts  of  war  which  could  be  lawfully  committed  und^  the 
orders  governing  the  expedition  were  strictly  limited  thereby. 

In  like  manner  the  attack  by  the  troops  imder  command  of 
General  Trevino  claiming  to  act  under  direction  of  Carranza, 
upon  the  Pershing  expedition,  was  imperfect  war.  It  was  not 
directed  generally  against  tbe  government  of  the  United  States ; 
but  against  the  force  under  General  Pershing,  or  that  part  of  it 
acting  contrary  to  the  will  of  Carranza.  While  negotiations  are 
now  pending  looking  to  the  withdrawal  of  the  Pershing  expedition, 
a  state  of  imperfect  war  still  exists  between  the  Government  of 
the  United  States  and  that  part  of  the  Mexican  people  dominated 
by  Yilla.  The  present  is  therefore,  in  fact,  a  time  of  war  within 
the  meaning  and  spirit  of  the  constitutional  provision  which  we 
are  considering. 

An  examination  of  adjudged  cases  bearing  (m  this  question  has 
disclosed  nothing  in  opposition  to  the  views  above  expressed. 
Montoya  v.  United  States,  180  U.  S.  261,  arose  in  the  Court 
■  of  Claims  of  the  United  States  to  recover  damages  sustained  by 
claimant  in  a  raid  upon  his  property  by  an  aggregation  of  hostile 
Indians  known  as  Victoria's  Band. 
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By  section  1  of  the  act  of  Congrees  of  March  3,  1891,  it  was 
provided  that :  "All  claimB  for  property  of  citizena  of  the  United 
States  takoi  or  destroyed  by  Indiaiis  belonging  to  any  band,  tribe 
or  nation  in  amity  with  the  United  States,  without  just  cause  or 
proTocation  on  the  part  of  the  owner  or  agent  in  charge  and  not 
retamed  or  paid  for  ",  might  be  presented  to  the  Court  of  Claims. 

In  explanation  of  the  purpose  of  Hxia  act,  the  head  note  to  the 
above  entitled  case  (which  correctly  Bummarized  the  decision) 
uses  this  language;  "The  object  of  the  Indian  depredation  act 
is  to  enable  citizens  whose  property  has  been  taken  or  destroyed 
by  Indians  belonging  to  any  band,  tribe  or  nation  in  amity  with 
the  United  States,  to  recover  a  judgment  for  their  value,  both 
against  the  United  States  and  the  tribe  to  which  the  Indians 
belong  and  which  hy  the  act  is  made  responsible  for  the  acts  of 
marauders  whom  it  has  failed  to  hold  in  check.  If  the  depreda- 
tions have  been  committed  by  the  tribe  or  band  itself  acting  in 
hostility  to  the  United  States,  it  is  an  act  of  war  for  which  there 
can  be  no  recovery  under  the  act." 

The  claimant's  property  was  taken  imder  circumstancee  de- 
scribed in  the  head  note  as  follows:  "Where  a  company  of 
Apache  Indians,  who  were  dissatisfied  with  their  surroundings, 
left  their  reservation  xmder  the  leadership  of  Victoria  to  the 
number  of  two  or  three  hundred,  became  hostile,  and  roamed 
about  in  Old  and  New  Mexico  for  about  two  years^  o(»nmitting 
depredations  and  killing  citizens,  it  was  held  that  they  const!* 
tuted  a  'band'  within  the  meaning  of  the  actj  &at  they  were 
not  in  amity  with  the  United  States,  and  that  neither  the  govern- 
ment Dor  the  tribe  to  which  they  ori^nally  belonged,  were 
responsible  ica  their  depredatitms." 

In  the  coarse  of  the  opinion,  Mr.  Justice  Brown,  writing  for 
the  court,  said  (p.  265)  :  "  If  the  depredation  be  committed  by 
an  organized  company  of  men  ocmstituting  a  band  in  itself,  acting 
mdep&tdently  of  any  other  hand  or  tribe  and  carrying  on  hostili- 
ties against  the  United  States,  such  acts  may  amount  to  a  war." 

The  same  opinion  contains  the  following  (p.  267)  :  "  We  recall 
no  instance  where  Congress  has  made  a  formal  deolaratioQ  of  war 
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against  an  Indian  Datioii  or  tribe;  but  the  fact  that  Indians  are 
engaged  in  acts  of  general  hostility  to  settlers,  eepeciall;  if  the 
government  has  deemed  it  necessary  to  dispatch  a  military  force 
for  their  subjugation,  is  sufficient  to  cwistitute  a  state  of  war." 

To  the  same  effect  is  the  cose  of  Marks  v.  United  Staies,  161 
tr.  S.  297.  This  case  involved  a  similar  claim,  and  was  predicated 
<m  the  same  statute; 

The  claim  was,  in  substance,  that  the  Bannock  Indians,  as  a 
tribe,  were  in  amity  with  the  United  States ;  and  that  individuals 
of  the  tribe  had  committed  the  outrages  which  resulted  in  the 
damages  sought  to  be  recovered.  The  court,  however,  found  as  a 
fact  that  the  tribe  was  at  war  with  the  United  States  and  that 
the  case  did  not  come  within  the  beneficial  provisions  of  the 
statute.    The  claim  was,  therefore,  diKmissed. 

The  claimant,  among  other  things,  insisted  that,  because  no 
declaration  of  war  had  been  made  either  by  the  United  States  or 
1^  the  Bannock  tribe;  and  because  the  Treaty  of  1868  had  not 
been  axpreesly  abrogated,  the  status  of  the  tribe  was,  as  matter 
of  law,  that  of  amity  and  peace,  instead  of  war.  In  discussing 
this  [^ase  of  the  subject,  Mr.  Justice  Brewer,  writing  for  the 
court,  said:  "When  the  petition  filed  in  the  Court  of  Claims 
alleles  that  a  depredation  was  committed  by  an  Indian  or  Indians 
belon^g  to  a  tribe  in  amity  with  the  United  States,  it  beoomee 
the  duty  of  that  oonrt  to  inquire  as  to  the  truth  of  that  allegation, 
and  its  truth  is  not  determined  by  the  mere  existence  oi  a  trea^ 
between  the  United  States  and  the  tribe,  or  the  fact  that  such 
treaty  has  never  been  formally  abrogated  by  a  declaration  of  war 
on  the  part  of  either,  but  that  the  inquiry  is,  whether  aa  a  matter 
of  fact,  the  tribe  was  at  the  time,  aa  a  tribe,  in  a  state  of  actual 
peace  with  the  United  States.  If  so,  and  the  depredation  was 
committed  by  a  single  individual,  or  a  few  individuals  without 
the  consult  and  against  the  knowledge  of  the  trib^  the  oonzt  may 
proceed  to  investigate  the  amount  of  the  loss,  and  render  judg- 
ment therefor.  If,  on  the  other  hand,  the  tribe^  aa  a  tribe^  was 
engaged  in  actual  hostilities  with  the  United  States,  tite  judgmmt 
of  the  Court  of  Claims  must  be  that  the  allegation  of  the  petitiim 
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u  not  sustained,  and  that  the  claim  is  not  one  within  it»  prmuxoe 
to  adjudicata  It  is  doubtless  true  that  the  existence  of  a  treaty 
implies  a  state  of  peace,  and,  if  no  other  evidence  were  produced, 
the  court  might  properly  infer  therefrom  that  the  tribe  waa  in 
amitj  with  the  United  States ;  but,  after  all,  it  it  a  quettion  of 
foci,  to  be  determined  hy  the  teetimony  which  joaj  be  introduced." 

This  statement  is  in  harmony  with  the  views  hereiubef<n« 
expressed  to  the  effect  that  while  Bcdemn  war  is  a  political  status 
which  can  be  created  and  established  only  by  the  war-making 
powers,  yet,  whenever  personal  rights  are  involved,  in  an  action 
or  proceeding  before  the  courts,  it  ia  for  the  courts  to  determine 
whether  war  has  actually  been  declared,  and,  if  not,  then  whether 
a  state  of  war  of  any  kind  in  fact  exists. 

The  case  of  Thomas  v.  United  States,  39  Ct  of  CI.  Bep.  1,  illus- 
trates the  same  principle.  Claimant  was  a  Lieutenant-Com- 
mander in  the  Navy  of  the  United  States.  Between  the  lltt  day 
of  July  and  the  16th  day  of  August,  1899,  he  cnnmanded  a  ship 
of  the  second  rate,  and  thereby  performed  the  duties  of  Captain 
during  that  period.  The  salary  attaching  to  the  <^ce  of  Captain 
was  $4,500  p&r  annum,  while  that  of  Lieutenant'-C(niimander  was 
$3,500.  Claimant  insisted  that  he  was  entitled  to  the  hij^ier 
salary  tor  the  period  of  the  higher  service,  basing  his  olaim  on 
section  7  of  the  act  of  Congress  of  April  26,  1898,  which  reads 
as  follows: 

"  Section  1.  That  in  time  of  war  every  officer  serving  with 
troops  operating  against  an  enemy  who  shall  exercise,  under 
assignment  in  orders  issued  by  competent  authority,  a  command 
above  that  pertaining  to  his  grade,  shall  be  oititled  to  receive 
Uie  pay  and  allowances  of  the  grade  appropriate  to  the  ocnnmand 
BO  exercised.    *    •    * " 

One  of  the  questions  litigated  in  the  Court  of  Claims  was 
whether  the  services  was  rendered  in  "  time  of  war  "  within  the 
meaning  of  the  section  above  quoted. 

The  services  were  rendered  in  Philippine  waters  after  the  con- 
clusion of  peace  with  Spain,  and  during  the  Agninaldo  insurrec- 
tion.   The  Philippine  Islands  had  been  ceded  to  the  United  States 
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as  part  of  the  terms  of  peaca  A^inaldo  had  rebelled  against 
the  authority  of  the  United  States,  and  portions  of  the  army  and 
navy  were  engaged  in  suppressing  this  rebellion.  No  war  had 
been  declared,  and  the  United  States  was  not  making  war  upon 
the  people  of  the  islands  generally.  The  hostilities  were  limited 
to  suppreeeing  the  Agninaldo  uprising.  This  situation  answras 
the  description  of  imperfect  war.  The  Government  of  the  United 
States  was  prosecuting  its  rights  1^  force  of  arms  and  it  was  held 
to  be  a  "  time  of  war "  within  the  meaning  of  the  statute^  and 
claimant  was  allowed  to  recover. 

HatniUon  v.  M'Glaughry,  186  Fed.  Rep.  445,  is  another  caae 
in  point.  The  proceeding  was  habeas  corpus  to  review  the  action 
of  a  court-martial  which  convicted  petitioner  of  murder  and 
sentenced  him  to  imprisonment  for  life  at  hard  labor  in  the 
United  States  Penitentiary  at  Fort  Leavenworth,  Kan.  The 
alleged  murder  was  committed  l^  petitioner  while  his  re^ment 
was  stationed  at  Pekin,  China,  as  part  of  the  military  force  sent 
there  by  the  United  States  to  aid  in  suppreaaing  the  Boxm- 
uprising.  The  court-martial  was  organized  and  petitioner  tried 
and  oonvicted,  pursuant  to  the  fifty-ei^th  article  of  war,  ^ich 
reads  as  follows :  "  In  time  of  war,  insurrection  or  rebeUitm, 
larceny,  robbery,  •  *  *  murder,  •  *  *  shall  be  punish- 
able by  the  sentence  <A  a  general  court-martial,  when  committed 
by  persons  in  the  military  service  of  the  United  States,  and  the 
punishment  in  any  such  case  shall  not  be  less  than  the  punish- 
ment provided  for  the  like  offense  by  the  laws  of  the  stat^  terri- 
tory, or  district  in  which  such  offense  may  have  been  committed." 

Petitioner  claimed  that  the  homicide  was  not  committed  "  in 
time  of  war,  insurrection  or  rebellion,"  and  thal^  for  that  reason, 
the  court-martial  was  without  jurisdiction. 

The  Boxer  movement  was  not  aimed  against  the  Govemmfflit 
of  China,  nor  against  any  foreign  Government  in  particular, 
but  against  all  foreigners,  of  whatever  natitm,  residing  or 
t«nporarily  located  in  China.  The  purpose  of  sending  United 
States  troops  to  China  was  to  aid  in  protecting  the  lives  snd 
property  of  citizens  of  the  United  States  lawfully  sojourning  in 
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that  country.  No  declaration  of  war  had  been  promulgated  either 
against  China  or  the  Boxer  inBurrectioniBts ;  but  it  waa  held  to 
be  a  time  of  war  because  the  United  States  was  in  China  "  prose- 
cuting itB  ri^t  by  force  of  arms."  P.  450,  gtipra.  The  convic- 
tion waB  affirmed,  and  the  petition  diamisaed. 

The  CBS/ea  thus  briefly  reviewed  are  authority  for  the  propo- 
sition that  the  present  is  a  "time  of  war,"  within  the  meaning 
of  our  constitutional  provision,  because,  among  other  things,  the 
United  States  is  in  Mexico  and  upon  the  border  with  its  militia 
mobilized  and  mustered  into  the  United  States  service  "  prose- 
cuting its  rights  by  force  of  arms."  It  is  there,  not  As  the  enemy 
of  Mexico,  but  to  protect  the  lives  and  property  of  its  own  citizens 
located  in  tiiat  and  our  own  country,  and  to  punish  those  who 
have  wantonly  invaded  our  borders  and  made  war  upon  our 
people. 

But  there  is  another  viev  of  this  subject  which  leads  to  the 
same  result 

By  act  of  Congresa  of  May  27,  1908,  (35  Stat.  400)  it  ifl  pro- 
vided :  "  Whenever  the  United  States  is  invaded,  or  in  danger 
of  invasion  from  any  foreign  nation,  or  of  rebellion  against  the 
authority  of  the  government  of  the  United  States,  or  the  Presi- 
dent is  unable  with  the  regular  forces  at  hi»  command  to  execute 
the  laws  of  the  Uni(Hi,  it  shall  be  lawful  for  the  President  to  call 
forth  such  number  of  the  militia  of  the  State  or  of  the  States  or 
Territories  or  of  the  District  of  Columbia  as  he  may  deem  neces- 
sary to  repel  such  invasion,  suppress  such  a  Teb^i<Hi  or  to  enable 
him  to  execute  such  laws,  and  to  issue  his  tn^era  for  that  pur- 
pose", etc 

Acting  under  the  authority  of  this  statute,  the  Precudent  of  the 
United  States,  on  the  18th  day  of  June,  1916,  called  upon  the 
Goveruors  of  various  states  for  units  of  the  state  militia  and- of 
the  national  guard,  aggregating  over  one  hundred  thousand  mraL 
These  forces  have  been  mobilized  and  mustered  into  the  military 
service  of  the  United  States,  and  many  of  aaid  ubits  and  organiza- 
tions have  been  tranaferred  to  the  Mexican  border. 

The  material  part  of  the  President's  communication  directed 
io  Governor  Charles  S.  Whitman,  is  as  follows:    "  Having  in  view 
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the  possibility  of  further  aggreesion  upon  the  territoi7  of  the 
United  States  from  Mexico,  and  the  necesBity  for  proper  protec- 
tion of  that  frontier,  the  President  has  thought  proper  to  exercise 
the  authority  vested  in  him  by  the  Constitution  and  laws,  imd 
call  out  the  organized  militia  and  the  national  guard  necessary  for 
diat  purpose." 

We  moBt  assume  that  the  President  of  the  United  States  has 
acted  advisedly  and  that  the  conditions  exist  which  make  it  lawful 
for  him  to  call  out  the  militia  of  the  various  states. 

It  is  manifest  that,  at  the  present  moment,  there  ia  neither 
actual  nor  'threatened  rebelli<m  against  the  authority  of  the 
Government  of  the  United  States,  nor  has  the  President  found 
himself  unable,  with  the  regular  forces  at  his  c(Hnniand,  to  ffiiecute 
the  laws  of  the  union.  Moreover,  the  President  does  not  predicate 
his  ri^t  to  summon  the  militia  of  the  states  into  the  service  of 
the  general  government  upon  any  of  these  grounds.  It  is  the 
"  possibility  of  further  a^p^ssion  upon  the  territory  of  the  United 
States  from  Mexico,  and  the  neceeei^  of  proper  protection  of  that 
frontier,"  that  set  the  executive  power  in  motion.  Whether  inva- 
sion be  actual  tn*  threatened  can  make  no  difference.  If  the 
invasion  is  so  imminent,  and  the  danger  so  great  t^at  the  Presi- 
dent feels  it  his  duty  to  call  out  the  militia,  and  does  so,  our 
citizen  soldiers,  so  called  into  the  service  of  the  United  States  are 
at  once  deprived  of  that  liberty  of  action  which  would  permit 
them  to  register  and  vote  in  the  r^ular  way;  and  unless  the 
emei^ncy  and  conditions  which  now  exist  and  which  justified  the 
President  in  calling  out  the  militia  would  constitute  a  "  time  of 
war,"  the  constitutional  provision  intended  to  protect  the  vote 
of  the  militia  of  the  state  when  serving  in  the  army  of  the  United 
States  is  deprived  of  most  of  its  value. 

It  should  be  noted  that  t^e  amendment  to  our  State  Ccmstitn- 
tion,  now  under  oCHisiderati<m,  was  drafted  and  adopted  in  1863, 
while  about  400,000  citizens  of  the  state,  most  of  whom  were  elec- 
tors, were  absent  from  the  state,  in  the  service  of  the  United 
States  engaged  in  suppressing  the  great  rebellion  of  1860.  The 
injustice  of  depriving  these  electors  of  their  right  to  vote  by  reason 


Pdr,yGOOgIe 


CoxsTRUCTiow  OF  Sbc.  1,  Aet.  II,  Statb  Cobstitutios     B53 

AttomBy-Oeneral 

of  this  enforced  absence  from  the  State  in  the  service  of  the 
General  Government,  appealed  strongly  to  the  Le^slature;  and 
on  the  22d  day  o£  July,  1863,  a  bill  was  passed  by  the  Lepsla- 
ture  providing  for  the  taking  of  the  soldier  vote  at  the  front,  "  in 
time  of  war,  insurrection  or  invasion."  At  the  same  time  a 
Federal  stotute  existed  (U.  S.  R  S.  §  1642)  providing  that 
"  Whenever  the  United  States  are  invaded,  or  are  in  imminent 
danger  of  invasion  from  any  foreign  nation  or  Indian  tribe,  or 
rebellion  against  the  authority  of  the  Government  of  the  United 
States,  it  shall  be  lawful  for  the  President  to  call  forth  such 
number  of  the  militia  of  the  State  or  States,  most  convenient  to 
the  place  of  danger,  or  scene  of  action,  as  be  may  deem  necessary 
to  repel  such  invasion,  or  to  suppress  such  rebellion,  and  to  issue 
his  orders  for  that  purpose  to  such  (^cers  of  the  militia  as  he 
may  think  proper." 

This  section  had  long  been  in  the  statnte  books  (1792)  and  was 
the  express  authority  under  whioh  President  Lincoln  acted,  in 
calling  out  the  militia  during  the  early  stages  of  the  war.  That 
the  Legislature  had  this  statute  in  mind  in  framing  the  bill  passed 
on  July  22,  1863,  is  manifest  from  the  marked  similarity  of  the 
language  used.  The  Federal  statute  antliorized  the  calling  out 
of  the  mUitia  in  time  of  invasion,  actual  or  threatened,  or  of 
rebellion.  The  bill  which  passed  the  Leigislature,  authorized  the 
taking  of  the  soldier  vote  in  the  field  "  in  time  of  war,  insarrection 
or  invasion."  "  Insurrection  "  is  defined  by  the  Supreme  Court 
of  Pennsylvania,  in  County  of  All^hany  v.  Gibson,  90  Penn.  St. 
397,  417,  as  being  "a  rising  against  civil  iw  political  authority; 
the  (^n  and  active  opposition  of  a  number  of  persons  to  the 
execution  of  law  in  a  city  or  state;  a  rebellion,  a  revolt."  Thus, 
"  insurrection  "  used  in  the  legislative  bill  above  referred  to  is 
the  legal  equivalent  of  "  rebellion  "  used  in  Hie  Federal  statute. 
The  provisions  are,  therefore,  identical  except  that  in  the  legis- 
lative bill  the  word  "  war "  was  used  in  addition  to  the  terms 
used  in  the  Federal  statute,  namely,  insurrection  or  rebellion 
from  within  and  invasion,  actual  or  threatened,  from  without. 

The  bill  of  July  22,  1863,  was  vetoed  by  the  Governor  July 
twenty-fourth  as  being  in  contravention  of  the  State  Constitution, 
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and  on  the  same  day  the  constitutional  amendment  which  we  are 
now  considering  was  passed  hy  the  EegiBlatnre  and,  after  approval 
of  the  Legislature  of  1864,  was  adopted  b;  the  peoj^e  at  a  special 
election.  In  the  amendment,  as  adopted,  the  words  "  in  time  of 
war  "  were  retained  and  the  words  "  insurrection  or  invasion  " 
were  omitted,  evidently  upon  the  principle  that  the  word  "  war  " 
was  the  more  comprehensive  term  and  included  the  omitted  words. 
In  the  Federal  statutey  the  word  "  war  "  is  not  used  at  ail;  but 
instead  the  more  specific  words  "  invasion "  and  "  rebellion,^' 
either  of  which  would  create  a  "time  of  war,"  if  armed  fcwces 
were  called  into  activity  to  repel  the  one  or  repress  the  other. 

The  inference  to  be  drawn  from  the  legislative  action  above 
referred  to  is,  therefore,  very  strong,  although  perhaps  not  con- 
clusive, that,  in  using  the  words  "  in  time  of  war,"  in  drafting 
the  constitutional  amendment,  the  L^islature  hftd  in  mind  any 
emergency,  either  of  invasion,  actual  or  threatened,  or  of  rebellion 
or  insurrection  of  such  nature  and  proportions  as  to  justify  the 
calling  of  the  military  forces  into  active  eervicci 

It  would  be  illogical  in  the  extreme  to  say  that  the  Legislature, 
in  drafting  the  constitutional  amendment,  intended  to  use  the 
words  "  in  time  of  war,"  in  any  narrower  or  more  restricted 
sense  than  would  naturally  be  conveyed  by  the  words  "  in  time 
of  war,  insurrection  or  invasion,"  as  used  in  the  act  of  the  Legis- 
lature passed  at  practically  the  same  time  and  by  the  same  legis- 
lative body. 

The  commission  of  1872,  created  for  the  purpose  of  proposing 
amendments  to  the  State  Constitution,  discovered  an  infirmity  in 
the  proviso  added  to  section  1  of  article  II  by  the  amendment  of 
1863.  Under  the  amendment,  as  originally  adopted,  the  hea.e&ts 
of  the  amendment  were  limited  to  electors  who  were  absent  from 
the  State  in  the  actual  military  service  of  the  United  States.  It 
was  apparent  that  territoiy  within  the  State  of  New  ToA  might 
be  seized  by  foreign  invaders  or  that  insurrection  mi^t  spring 
up  within  our  own  borders  and  that  the  militia  might  be  required 
to  repel  such  invasion  or  to  suppress  such  insurrection  edther  at 
the  oall  of  th«  President  or,  in  the  first  instance,  of  the  Governor 
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of  the  State.  Xn  aitber  of  sach  emergencies,  the  militia,  although 
engaged  in  repelling  Liivasi(»i  or  suppiesshig  rebellion  within  the 
boundariee  of  the  State,  eould  not  vote  nndM  the  proriao  of  1863, 
if  absent  from  their  election  districts.  This  defect  was  cured  bj 
providing  "  that  in  time  of  war  no  elector  in  the  actual  military 
service  of  ihe  State,  or  of  the  United  States,  in  the  army  or 
navy  thereof,  shall  bo  deprived  of  his  vote  by  reason  of  his  absence 
from  Kich  election  dietrict."  The  amendment  was  adopted  by  the 
people  in  1874. 

£y  amending  the  section  so  as  to  provide  for  taking  the 
soldier's  vote,  when  absent  from  his  election  district  t»  the  mUi- 
tary  service  of  ihe  State,  the  Constitutional  Conunisaon  of  1872 
ezpresaly  reot^ized  the  fact  that  actual  military  operations  con- 
ducted within  the  State  in  repeUing  invasion  or  suppressing  inBui<- 
raction  would  constitute  a  "  time  of  war  "  within  the  meaning  of 
those  words  as  used  in  the  State  Constitution.  This  amendment 
therefore  strengthens  and,  if  needs  be,  confirms  the  contention  that 
the  words,  "  in  time  of  war  "  were  used  in  a  broad,  popular  sense 
and  were  intended  to  cover  active  military  operations  within  the 
State  as  well  as  without. 

The  Conmiittee  on  Suffrage  of  1872  reported  to  the  Commis- 
sion as  follows  on  January  27,  187S :  "  The  committee  have  also 
varied  the  language  of  the  section  so  as  to  secure  the  ri^t  of  suf- 
frage to  electors  when  absent  irom  their  homes  in  the  military 
service,  not  only  of  the  United  States  but  of  the  State,  and  dur- 
ing such  absence,  not  only  fi  im  the  State  but  from  their  respective 
election  districts.  It  may  well  be  that  while  absent  on  sach  aear- 
ice  Mie^  may  be  stationed  for  longer  ot  shorter  periods  within 
the  limits  o£  the  State  and  yet  at  remote  distances  from  those 
districts." 

The  same  committee  again  reported  to  the  Commission  oa. 
March  10,  1878 :  "  The  original  section  preserves  to  the  elector 
his  right,  in  time  of  war,  to  vote  when  absent  from  ihe  State  in 
the  military  or  naval  service  of  the  United  States. 

"  The  proposed  amendment  further  protects  the  right  of  suf- 
frage when  the  elector  may  be  so  engaged  in  the  military  service 
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of  ike  State,  and  when  absent,  on  either  service^  not  merely  fnan 
the  State  but  from  his  own  election  district. 

"  The  case  may  arise  of  State  troops  being  called  to  the  frontier 
in  ihe  immediate  surice  of  the  State^  and,  whether  in  the  aerrice 
of  the  State  or  of  the  United  States,  they  may,  of  nec«esity,  be 
stationed  and  detained  at  points  within  the  limits  of  the  State, 
remote  from  their  own  election  districts.  Their  inability  to  cast 
their  votes  at  the  polls  would  be  as  absolute,  if  they  were  thus 
■erring  within  the  State  as  if  they  were  beyond  its  boonds.  The 
amendment,  securing  their  right  of  suffrage,  if  in  such  military 
service,  beyond  their  electicm  districts,  effectually  protects  it  in 
either  case." 

Observe  that  the  report  refers  to  a  case  where  State  troops  are 
called  to  the  frontier  in  the  immediate  service  of  the  State.  This 
State  service,  however,  is  still  to  be  "  in  time  of  war."  Now  as 
the  State  is  without  power  to  declare  solemn  war,  the  amnLdment 
of  1874  must  have  contemplated  that  the  jdirase  "  in  time  <rf  war  " 
as  applied  to  State  military  service,  covered  instances  of  imper- 
fect war  or  actual  hostilities  arising  upon  an  attempt  to  invade 
our  State  prior  to  the  time  when  the  Federal  GoveTnment  might 
take  np  the  defense  and  muster  the  troops  into  the  f'ederal  service. 
This  interpretation  is  in  accord  with  article  I,  section  10,  pars- 
graph  2  of  the  Federal  Constitution,  which  confers  upon  a  State 
power  to  "  engage  in  war,"  i.  «.,  in  actual  hostilities,  imperfect 
war,  or  whatever  we  may  choose  to  call  it,  when  "  actually  invaded 
or  in  such  immioeDt  danger  as  will  not  admit  of  delay. 

Article  I,  section  10,  paragraph  2  of  the  Federal  Constitution 
referred  to,  provides:  "*  *  *  No  State  shall,  without  the 
consent  of  Congreos,  lay  any  dnty  of  tonnage,  keep  troops,  or 
ships  of  war,  in  time  of  peace,  enter  into  any  agreement  or  com- 
pact with  another  State  or  with  a  foreign  power,  or  engage  in 
war,  unless  actually  invaded  or  in  such  imminent  danger  as  will 
not  admit  of  delay." 

It  follows  that  military  service  in  repelling  invauon  (with  or 
without  a  formal  declaration  of  war)  falls  within  the  intent  of 
the  soldiers  voting  clause  of  our  Constitution,  and  Ihat  sort  of 
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service  is  preciaely  what  our  troc^  are  now  performing  in  Mexico 
and  upon  the  Mexican  border. 

Ab  the  ConetitutioQ  now  stands,  the  elector  ma;,  in  time  of 
war,  vote  in  the  field  provided  he  he  outside  of  his  election  dis- 
trict in  the  actual  military  service  either  of  the  Stat«  or  of  the 
United  States.  The  force  and  effect  of  the  words  "  in  time  of 
war  "  muHt  be  determined  not  only  by  the  natural  import  of  the 
words  theouelves,  but  by  the  cons<truction  placed  ttpon  similar 
words  by  the  courts,  in  dealing  with  private  rights,  and  by  such 
aids  as  the  history  of  the  amendment,  contemporaneous  Federal 
and  State  le^slation  and  the  facte  and  circumstanoes  whidi  gave 
.  rise  to  the  amendment,  provide.  If  doubt  remains,  we  may  call 
to  oar  aid  those  canons  of  construction  which  the  courts  have 
bound  to  be  of  nse  in  determining  the  meaning  oi  doubtful  or 
obscure  language  used  in  oonstitutional  or  statutory  provisions. 

One  of  these  canons  has  been  stated  as  follows:  "  The  inten- 
tion of  the  law-maker  is  sometimes  to  be  collected  from  the  cause 
or  7iece8»Uy  for  maJeing  the  statuts;  and  however  the  intent  may 
be  ascertained,  it  should  be  followed  with  reason  and  discretion, 
though  such  construction  may  seem  contrary  to  the  letter  of  the 
statutey  for  it  is  the  intent  which  often  gives  meaning  to  words 
otherwise  obscure  and  doubtful."  Holmes  v.  Carley,  31  N.  T. 
289,  290. 

If  this  principle  of  eonstmotion  be  applied  to  the  ocnstitutional 
provision  now  under  consideration,  the  conclusion  already  reached 
is  greatly  strengthened.  The  plain  purpose  of  the  amendment  is 
to  provide  for  the  taking  of  the  soldier  vote  in  the  field  whwiever 
the  elector's  absence  from  his  election  district  is  compulsory  by 
reoBoa  of  bia  being  in  the  actual  military  service  of  the  State  or 
of  the  United  States ;  but  the  amendment  can  operate  only  in  a 
"  time  of  war."  Any  emei^ncy,  therefore,  whether  it  be  solemn 
war  or  imperfect  war;  whether  it  be  invasion  from  without  either 
actual  or  threatened ;  or  insurrection  or  rebellion  within  our  own 
borders;  if  the  anergency  is  such  that  the  State  or  nation  finds  it 
neoessaiy  to  prosecute  its  right  by  force  of  arms,  and  to  that  end 
to  mol»lize  the  military  forces  of  the  State  and  call  them  into 
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active  military  service,  it  is  a  "  time  of  war  "  witiiin  tlie  meaning 
of  the  Constitution,  and  article  15  of  the  Election  Law  immedi- 
ate; becomes  operative, 

The  casee  to  which  we  have  called  attention  dearly  recognize 
tiiat  a  status  of  imperfect  war  is  a  "  time  of  war,"  within  the 
meaning  of  the  statutes  in  which  that  [^rase  ie  used,  so  far,  at 
least,  as  private  rights  ma;  be  involved.  This  status  is  to  be 
sharply  distinguished  from  solenm  or  technical  war,  which  in  this 
country  can  only  be  declared  by  act  of  Congress,  and  carries  with 
it  far  reaching  effects  upon  the  rights  of  the  belligerent  naticms 
themselves,  and  upon  the  ri^ts  of  neutral  nations  aa  well  as  upon 
the  personal  rights  of  citizens. 

That  "  imperfect  war "  exists,  within  the  authority  of  theee 
casee,  is  dearly  obvious.  The  territory  of  our  country  has  been 
invaded  by  armed  forces  from  Mexico  who  are  in  a  state  of  insur- 
rection against  the  Mexican  Government.  These  armed  forces 
have  committed  murder  upon  onr  dtizens  and  destroyed  th^r 
property.  There  is  a  constant  menace  and  threat  of  similar  inva- 
sion. Armed  forces  of  the  United  States  have  been  sent  into 
Mexican  on  a  punitive  expedition  to  capture  or  destroy  these  law- 
lees  invadeiTB  of  our  country.  General  Trevino  daiming  to  act  by 
authority  of  the  de  facto  government  has  aasnmed  to  oppose  the 
movement  of  the  United  States  troops  now  mi  Mexican  territory 
in  any  direction,  save  towards  the  border  of  thrar  own  country. 

A  battle  hae  actually  been  fought  between  soldiers  of  the  United 
States  and  an  armed  military  force  of  the  de  facto  government 
of  Mexico,  because,  aa  it  is  daimed,  the  soldiers  of  thia  country 
attempted  to  move  in  a  direction  othw  than  towards  the  bender 
line. 

A  considerate  number  of  United  States  soldiers  were  taken 
prisoners  in  this  battle  and  were  only  surrendered  upon  the 
peremptoiy  demand  of  the  President  of  the  United  States. 

Military  forces  of  the  United  States  are  still  in  Mexican  terri- 
tory, notwithstanding  the  demand  made  by  die  de  facto  govern- 
ment upon  the  President  that  these  forces  be  immediately  with- 
drawn. 

Under  pressure  of  these  conditions,  the  militia  of  the  several 
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Statea  have,  pursuant  to  an  order  of  the  President,  been  mobilized 
upon  the  Kexican  border  for  the  purpose  of  protecting  our  citi- 
zens and  preventing  the  invasion  of  our  territory.  Or,  to  vse  the 
language  of  the  President,  "  Having  in  view  the  possibilitj  of 
further  aggreaaion  upon  the  territory  of  tie  United  States  from 
Mexico  and  the  neceseity  of  proper  protection  of  that  frontier," 
the  militia  of  the  several  statee  have  been  mustered  into  the  mili- 
tary aervice  oi  the  United  States  subject  to  the  command  of 
Federal  anthori^  and  under  the  discipline  of  war. 

Every  condition  exists,  respecting  the  status  of  the  militia  of 
the  several  states  mobilized  and  mustered  into  the  service  of  the 
United  States,  which  would  or  could  eaist  "  in  time  of  solemn 
war"  as  respects  their  enforced  absence  from  their  election  dis- 
tricts. 

In  view  of  all  these  facts  and  conditions,  a  status  of  "  imperfect 
war  "  exists  within  the  authority  of  the  cases  cited,  and  this  con- 
dition is  equivalent  to  a  "  time  of  war  "  for  the  purpose  of  bring- 
ing into  operation  the  provision  of  our  Constitution  and  the  statute 
enacted  to  carry  its  provisions  into  effect  for  the  taking  of  the 
soldier  vote  in  the  field. 

In  reaching  this  ocmdusion  we  are  giving  expression  to  the 
true  intent  and  spirit  of  this  caaatitutioual  provision,  without 
placing  any  forced  or  unnatural  oonstjuction  upon  its  language.  ■ 
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In  the  Matter  of  Passing  upon  tlie  Provisions  of  the  EnucATroir 
Law,  Sectiohs  433,  434,  435,  436  —  County  Law,  Section 

(Dated  Jmiu&t;  6,  IDIS) 

School  tut  colltctor — anonwtu  Tsttm  —  cortection  of  enon, 
Brroneou  letuni  by  tax  collector. 

When  »  lehool  tu  collector  maJcei  «n  oTToneoiu  return  to  a  county 
treasurer  and  obtains  moneyi  to  which  neither  the  collector  nor  hia 
dietrict  it  entitled,  it  ii  obrionil;  the  flret  duty  ol  the  authorities  to 
procure  a  refund  from  the  collector  or  the  district. 

If  the  town  tax  collector  hae  been  charged  with  the  amount  of  the  levy 
(including  the  erroneous  lehool  tax  reaueseed)  he  ihould  be  credited  with 
the  refund. 

Paymenta  of  euch  duplicated  Itemi  may  be  refunded  b>  taxpayere  b; 
the  board  of  ■uperrlBOn  under  authority  of  section  10  of  the  County  I^w. 

0.  C.  Wilson,  auperrisor,  of  Indian  Lake,  N".  T.,  submitted  an 
inquiry  as  to  how  a  mistake  thown  in  the  following  statement  of 
facts  shouM  be  corrected : 

"  The  collector  of  a  school  district,  having  collected  all  of  the 
taxes  extended  upon  the  tax  roll  delivered  to  him,  erroneously 
made  a  return  to  the  county  treasurer  in  which  he  stated  that  all 
'  of  the  taxes  remained  unpaid.  Thereupon,  the  county  treasurer 
advanced  to  the  school  district  the  full  amount  of  taxes  so 
returned  u  unpaid,  sent  a  list  of  such  taxes  to  the  board  of  Bupei^ 
visors  and  the  board  of  supervisors  levied  the  same,  with  seven 
per  centum  added  to  the  tax  roll  of  1915,  making  the  same 
chargeable  against  the  several  parcels  (^  property  upcm  which 
they  were  originally  levied.  The  board  of  supervisoTS  has  also 
attached  to  such  tax  roll  a  warrant  directing  the  collector  of  the 
town  to  collect  the  taxes  therein  levied,  inclusive  of  such  school 
taxes  with  a  per  centum  added,  and  the  tax  roll  and  warrant  have 
been  delivered  to  the  collector  of  the  towm" 

T&ivia,  Comptroller. —  It  appearing  that  the  school  tax  col- 
lector rendered  to  the  county  treasurer  an  inaccurate  or  untrue 
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statement  of  taxes  said  to  remaiB  unpaid,  as  is  provided  in  sec- 
tions 433,  434,  435  and  436  of  the  Education  Law,  and  having 
obtained  from  the  coimtj  treasurer  moneys  to  which  neither  he 
nor  hia  district  were  entitled,  obviously  the  first  move  should  be 
to  restore  to  the  county  treasury  the  amount  improperly  obtained 
from  it. 

If  the  county  treasurer  has,  as  he  is  required  by  law,  charged 
the  collector  of  the  town  with  the  amount  of  taxes  extended  upon 
hie  roll,  then  and  in  that  case  the  county  treasurer  should  credit 
the  town  tax  collector's  account  with  the  amount  received  from 
the  school  district  or  the  school  district  collector.  It  is  not  prob- 
able that  the  town  tax  collector  will  succeed  in  collecting  of  the 
several  taxpnyers  the  items  of  school  taxes  assessed  against  tbem, 
which,  in  fact,  have  already  been  paid.  If  one  or  more  taxpay- 
ers should  pay  to  the  town  tax  collector  an  item  or  items  of 
returned  school  taxes  levied  against  them,  they  will  be  entitled  to 
recover  the  same  from  the  county.  This  they  may  lawfully  do  by 
presenting  a  claim  setting  forth  the  facts  to  the  board  of  super- 
visors for  audit  at  its  next  annual  session. 

It  is  believed  that  the  board  of  supervisors  has  the  power, 
under  section  16  of  the  Coun^  Law,  to  correct  this  apparent 
error  or  irregularity.  It  may  do  so  at  the  next  session  of  the  board 
whether  it  be  a  special  session  or  a  regular  session.  Section  10 
of  the  County  Law,  in  so  far  as  it  is  applicable  to  this  subject, 
reads  as  follows:  "Any  such  board  (meaning  the  board  of  super- 
visors) may  correct  any  manifest  clerical  or  other  error  in  any 
assessment  or  returns  made  hj  any  one  or  more  town  ofBcers  to 
such  board,  or  which  may,  or  shall  have  properly  come  before  such 
board  for  its  action,  confirmation  or  review;  and  cause  to  be 
refunded  to  any  person  the  amount  collected  from  him  of  any  tax 
ill^^ally  or  improperly  assessed  or  levied,  and  upon  the  order  of 
the  county  court,  it  shall  r^nnd  any  sooh  tax.  In  raising  llie 
timonnt  so  refunded,  or  necessary  to  supply  the  deficiency  caused 
by  the  correction  of  any  error  in  such  assessment,  such  board  shall, 
in  the  same  or  next  ensuing  tax  levy,  adjust  and  apportion  such 
Rmount  upon  the  property  of  the  several  towns  and  wards  of  the 
county  as  shall  be  just  tatcing  into  consideration  the  portion  of 
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the  State,  county,  town  and  ward  included  therein,  and  the  extent 
to  which  auch  town  or  ward  has  been  benefited  thereby. 

It  is  believed  that  the  foregoing  provision  of  law  authorizes  the 
board  of  supervisors  to  correct  the  error  which  has  occurred,  and 
to  cause  to  be  refunded  to  any  person  who  shall  pay  an  item  of 
such  returned  school  taxes  the  amount  bo  paid  by  him  and,  further, 
that  it  authorizes  the  board  to  adopt  proper  resolutions  for  sup- 
plying the  deficiency,  if  any,  occasioned  in  county  accounts  or  to 
authorize  the  county  treasurer  to  credit  the  tax  collector's  account 
of  the  town  in  which  the  error  arose  with  the  aggregate  of  the  7 
per  centum  added  to  die  individual  taxee. 


In  the  Matter  of  the  Provisions  of  the  Couktt  Lav,  Section 
120  — Town  Law,  Sbctioh  141  — Dog  Fund  — Deficit  — 
Temporary  Loans 

(Dated  Juiiut;  6,  1910) 
Xowni  iMTe  nD  antliOTity  to  borrow  on  tempoiair  loan  to  moot  a  deficiency  In 
tho  doE  fund. 

If  the  unonnt  of  the  certificates  iuued  for  claims  against  tha  dog  fund 
exceeds  the  amount  of  the  fund  in  poasession  of  the  aupervisor,  tha  town 
board  may  add  the  excess  to  the  town  abstract  and  raise  the  same  by  tax, 
not  eiceeding,  however,  in  any  one  year,  the  aum  of  $300. 

Towns  ha^e  only  such  powers  aa  are  eipresaly  conferred  by  sUtute  and 
have  no  inherent  power  to  borrow  money. 

John  P.  Fulton  of  Rod  Hook,  N.  T.,  submitted  a  statement  of 
facts  as  follows : 

"  It  appears  that  in  a  town  of  this  state  having  a  population  of 
less  than  4,000  inhabitants,  the  amount  of  all  claims  presented 
for  the  loss  of  aheep  killed  by  dogs  exceeds  the  amount  of  the  dog 
tax  fimd  by  approximately  $300."  And  upon  the  said  facts  asked 
whether  the  town  board  could  lawfully  borrow  on  temporary  loans 
a  sum  sufficient  to  meet  this  deficiency,  and  if  not  what  remedy 
there  was. 

Tea  VIS,  Comptroller. —  It  is  provided  that  the  certificates  o* 
fence  viewers  showing  the  loss  or  damage  occasioned  by  the  killing 
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of  she^  by  Aoga  of  anknown  owners  are  to  be  presented  to  the 
town  board  at  its  second  annual  meeting  for  audit,  and  that  the 
town  board  may  issue  an  order  or  draft  directing  the  auperviaor 
of  tbe  town  to  pay  auch  damages  out  of  the  funds  derived  from 
taxes  on  dogs.    CoUnty  Law,  §  120. 

If  the  amount  of  Uie  orders  or  drafts  bo  issued  exceeds  the 
amount  of  the  Aog  tax  fund  in  the  possession  of  the  supervisor, 
the  town  board  may  add  the  amount  of  such  excess  to  the  abstnict 
of  audits  of  accounts  of  such  town,  but  not  to  ^ceed  $300  in  any 
one  year,  and  raise  the  sum  by  tax  upon  the  taxable  property  of 
the  town.    County  Law,  §  120. 

It  may  safely  be  said  that  the  several  towns  in  this  State  are 
municipal  corporations  organized  for  certain  special  and  very 
limited  purposes,  op,  to  speak  more  accurately,  they  have  a  limited 
corporate  capacity.  Town  Law,  §  2 ;  Lorillard  v.  Town,  11  N.  Y. 
392.  It  ia  important  to  bear  in  mind  that  the  authority  of  towns 
and  town  ofiBcers  to  impose  burdens  of  any  character  upon  persons 
or  property  is  wholly  statutory.  Dillon  Mun.  Corp.  (5th  ed.), 
1375.  Towns  as  such  have  no  power  to  contract  other  than  that 
the  statute  gives  them.  74  N.  T.  310;  26  Hun,  335.  It  was 
held  in  Wells  v.  Town  of  Salina,  119  N.  Y.  280,  that  towns  have 
no  inherent  power  to  borrow.  It  is  therefore  necessary  in  the  case 
under  consideration  to  discover,  if  possible,  in  the  statutes  the  pro- 
vision authorizing  the  town  board  to  borrow  for  the  purposes 
herein  mentioned. 

A  careful  examination  of  the  statutes  discloses  no  such  provi- 
sion. Section  141  of  the  Town  Law  would  permit  the  town  board 
to  borrow  if  the  population  of  the  town  was  4,000  or  upwards. 

I  therefore  conclude  that  the  town  board  may  not  borrow  on 
temporary  loan  for  the  purpose  mentioned,  but  that  it  may  add 
to  the  town  abstract  all  claims  for  damages  for  sheep  killed  by 
dogs  of  unknown  owners,  for  which  funds  are  not  available  in 
the  dog  tax  fund,  but  not  in  excess  of  $300  in  any  (me  year,  and 
that  the  sum  so  added  to  the  town  abstract  may  be  raised  by  tax 
upon  taxable  property  of  the  town  in  tbe  same  manner  as  other 
charges  against  the  town  are  levied  and  collected. 
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In  the  Matter  of  the  Provisions  of  the  Towm  Law,  Sbotion  171 

(D«ted  JuiuMj  10,  1910) 

BzpenMi  of  iiiam1>ert  of  tows  board  —  «llowuc«  In  Hen  of  ttavelinK  expenMs. 

The  town  board  of  a  town  having  a  population  of  more  than  G,000  and 

in  which  th*  aaseBsed  valuation  is  more  than  $6,000,000  may  not  lawfully 

adopt  «  fixed  or  etated  allowance  per  mile  for  member*  of  the  town  board 

for  the  UM  of  Uieir  own  oonTeyancea  in  lien  of  actual  traTeling  expenses. 

WiUiam  L.  Underwood,  supervisor,  of  Patchogue,  N.  Y.,  sub- 
mitted an  inquiry  together  with  a  statement  of  facta  aa  follows: 

"  The  town  board  of  a  town  of  this  State,  having  a  populatirai 
of  more  than  5,000  and  an  assessed  valuation  of  real  proper^  of 
more  than  .$5,000,000,  submits  the  following  inquiry: 

"  May  the  town  board  make  ft  fixed  or  stated  allowance  per 
mile  for  traveling  expenses  in  lieu  of  actual  expemses  incurred  for 
conveyances  by  its  members  in  traveling  from  their  residences  to 
the  meetings  of  their  town  board  f  " 

Travib,  Comptroller, —  It  is  my  opinion  that  the  town  board 
of  a  town  having  a  population  of  more  than  5,000  and  in  which 
the  assessed  valuation  of  real  property  ia  more  than  $5,000,000, 
may  not  lawfully  adopt  a  fixed  or  stated  allowance  per  mile  to 
be  paid  to  members  of  the  town  board  for  the  use  of  their  own 
conveyances,  in  lieu  of  actual  exp^ises  incurred  in  traveling  from 
their  residences  to  the  meetings  of  tlie  town  board,  for  ihe  fol- 
lowing reasons : 

It  was  held  in  Ro«±efeller  v.  Taylor,  69  App.  TAv.  176,  that 
nothing  is  a  legal  charge  against  a  town  unless  expressly  made  so 
hy  statute,  and,  in  Vincent  v.  County  of  Nassau,  46  Misc.  Bep. 
249 ;  Kingsley  v.  Bowman,  33  App.  Div.  1 ;  and  Parker  v.  Supei^ 
visors,  106  N.  Y.  392,  that  town  ofBcers  and  town  boards  of  audit 
possess  no  inherent  power  and  that  the  exercise  of  author!^  by 
tb«n,  especially  in  the  expenditure  of  public  funds,  muat  be  con- 
fined to  the  powers  conferred  by  law  and  enumerated  in  lie  stat- 
ILtea  conferring  them. 
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It  was  held  by  the  Honorable  Attomey-Oeneral,  in  an-  opinion 
published  at  page  399  of  volume  2  of  his  report  for  the  year 
1911,  that  Bupervisora  and  justicee  of  the  peace  of  a  town  were 
not  entitled  to  mileage  and  expenses  incurred  while  attending 
meetings  of  the  town  board  or  the  board  of  health. 

Thereafter,  by  chapter  440  of  the  Laws  of  1914,  subdivision  2 
of  section  171  was  amended  to  read,  so  far  as  it  ia  applicable  to 
this  question,  a&  follows :  "  The  following  shall  be  deemed  town 
charges  *  *  *.  All  moneys  necessarily  expended  *  *  •  includ- 
ing in  any  town  having  a  population,  as  appears  by  the  last  federal 
census,  of  five  thousand  or  more,  and  where  the  assessed  valuation 
of  real  property  in  such  town  is  over  five  million  dollars,  the 
actual  and  necessary  expenses  of  such  town  officers  for  vehicle 
hire,  traveling  expenses,  *  *  *  as  may  be  incurred  by  the 
authority  of  the  town  board  of  such  town." 

The  question  to  be  considered,  therefore,  is  whether  or  not  the 
town  board  may  allow  a  fixed  or  stated  sum  for  the  use  of  con- 
veyances owned  by  the  officers  instead  and  in  pl&oe  of  actoal  and 
necessary  expenses. 

"  Expense "  means  a  liability  incurred  or  a  sum  of  money 
paid  out  "Actual,"  as  a  legal  term,  is  used  in  contradistinction 
to  virtual  or  oonstouctive.  It  is  opposed  to  something  pretended 
or  feigned  and  means  or  implies  really,  truly  or  in  fact. 
"  Necessary  "  is  used  to  express  that  which  is  indispensable  to 
the  accomplishment  of  the  purpose.  I  therefore  conclude  that 
"  actual  and  necessary  expense,"  as  used  in  section  171  of  the 
Town  Law,  means  or  implies  a  liability  or  a  sum  incurred  or 
paid  out  really,  tmly  or  in  fact  and  which  was  indispensable  to 
the  accomplishment  of  the  purpose. 

MoQuillin,  in  his  work  on  municipal  corporations,  volnme  3, 
page  1136,  says  that,  generally  speaking,  municipalities  are  not 
liable  for  expenses. 

In  McCumber  v.  Waukesha  County,  91  Wis.  443,  it  was  held 
that,  under  a  statute  allowing  peace  officers  "  necessary  disburse- 
ments actually  made,"  an  officer  was  not  entitled  to  be  reimbursed 
for  the  transportation  of  prisoners  in  his  own  conveyance  even 
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though  his  chai^  therefor  was  reaaonable,  because  he  made  no 
actual  disbursMneDts. 

The  theory  might  be  advanced  that  the  town  board  may  elect 
to  fix  a  stated  allowance  per  mile  in  lieu  of  actual  expenses 
because  of  the  language  "  as  may  be  incurred  by  the  authority 
of  the  town  board  of  such  town."  On  this  point,  it  must  be 
remembered  that  the  town  board  has  no  inherent  power.  It  is 
an  eBtablisbed  rule  of  law  that  when  new  power  is  given  to  an 
ofiGcer,  it  must  be  exercised  in  the  manner  preecribed  (1  McQuil- 
lin  Mun.  Corp.,  821),  and  that  where  agents  of  a  corporation  fail 
to  pursue  the  strict  requirements  of  a  statutory  enactment  under 
which  they  are  acting,  the  corporation  is  not  bound  and  the  con- 
tract is  not  effective,  26  Hun,  334;  77  N.  Y.  130. 

I  am  convinced  that  the  clause  from  section  171,  last  above 
quoted,  can  be  construed  only  as  giving  tie  town  board  the  power 
to  determine  on  what  occasions  and  what  town  officers  may  be 
reimbursed  for  their  actual  and  necessary  expenses,  and  that  it  in 
no  case  can  be  construed  to  confer  authority  upon  the  town  board 
to  fix  some  other  basis  or  method  of  reimbursement  than  tliat 
specifically  set  forth  in  the  statute. 


In  the  Matter  of  the  Provisions  of  the  Foob  Law,  Sbotioits  13, 
23  and  27 

(Dated  Jaouai?  11,  1910) 

Tax  to  be  emended  for  tlia  npport  of  pooi  pertou  —  managuuBt  of  fund  — 
ezceptioiiB. 

The  method  of  detcnnining  the  amount  to  be  levied  in  any  town  tor 
the  support  of  the  poor  ie  praacribed  by  eection  27  of  the  Poor  La*.  A 
copy  of  tha  eatimata  filed  b;  an  overseer  of  the  pooi  in  the  tovn  clerk's 
ofGce  is  delivered  to  tha  eupervisoT  of  the  town  and  by  him  preaented  to 
the  board  of  aupervisoni. 

If  an  ovaraeer  fails  to  file  an  estimate  or  the  superviaor  negleots  to 
present  such  an  estimate  to  the  board  of  supervisori  the  latter  is  required 
to  aatimate  the  sum  needed. 

The  monejB  k>  raised  are  raqnired  to  be  paid  hj  the  town  tax  collectors 
to  the  overaeeri  of  the  poor  to  be  dlsbnrsed  hj  tiiem,  except  that  boards 
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of  luperviBori  may  mkke  rules  and  ragnlatlona  with  reference  to  temporary 
outdoor  relief  and  in  eountiea  where  towni  maintain  their  own  poor  town 
boards  ma;,  bj  reeolution,  direct  that  moneyi  raised  for  that  purpose  be 
retained  hj  the  auperviioT  and  paid  out  by  him  on  orderB  of  tba  orerseAra. 

H.  A.  Brook,  superviaor,  Olean,  N".  Y.,  submitted  a  Btatement 
of  facte  and  an  inquiry  baaed  thereon  as  follows: 

"  In  a  town  of  this  state,  it  has  been  determined  to  raise  by 
tax  in  advance  a  sum  to  be  expended  in  the  support  of  poor  per- 
sons  of  the  town." 

"  Just  how  should  such  a  fund  be  handled!  " 

Travis,  Ccnnptroller. —  Section  27  of  the  Poor  Law  states  how 
a  determination  may  be  reached  as  to  tiie  amount  to  be  levi^  for 
the  support  of  the  poor  in  any  given  town.  Briefly,  it  is  from 
the  estimate  filed  by  the  overseer  of  the  poor  in  the  office  of  the 
town  clerk,  a  copy  of  which  is  delivered  to  the  supervisor  and  by 
him  presented  to  the  board  of  supervisors  of  the  county ;  or,  in 
case  the  overseer  of  any  town  shall  fail  or  neglect  to  estimate  the 
sum  to  be  raised  and  collected  for  the  support  of  the  poor  fat  an 
ensuing  year,  or  the  supervisor  shall  neglect  to  present  such 
estimate  to  the  board  of  supervisors,  ihen  and  in  that  case  such 
board  shall  estimate  the  sum  to  be  raised  and  collected  upon  the 
taxable  property  of  the  town  for  the  support  of  the  poor  of  such 
town. 

It  is  assumed  that  in  the  town  under  oonBiderati(ni,  a  deter- 
mination has  been  reached,  in  accordance  with  section  27,  to 
levy  a  certain  stated  amount  for  the  support  of  l^e  town  poor. 

It  is  furtiier  provided  in  section  27  that  the  sum  so  levied  is 
to  be  paid  to  the  overseers  of  the  poor  of  8U(^  town,  and  the 
warrants  attached  to  the  tax-rolls  in  such  comity  shall  direct 
accordingly.  Again,  in  section  59  of  the  Tax  Law,  it  is  provided 
that-  the  tax  warrant  attached  to  the  tax-roll  and  delivered  to  a 
collector  of  a  town,  shall  require  him  to  pay  "  to  the  overseers 
of  the  poor  of  tho  town,  such  sum  as  shall  have  been  levied,  to 
be  expended  by  such  overseers  for  the  support  of  the  poor  therein." 
As  a  primary  proposition,  it  will  be  seen  that  the  apprc^riation 
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for  town  poor  purposes  should  fee  paid  by  Hie  arflector  to  the 
town  overseer  or  overseers  of  the  poor  and  by  them  expended  for 
the  support  and  maiuteuance  of  town  poor  peraona.  On  this 
point,  section  27  of  the  Poor  Law  reads  as  follows :  "  The  moneys 
so  raised  shall  be  received  by  such  oversews  and  applied  toward 
the  payment  of  such  deficiency,  and  for  the  maintenance  and 
sui^rt  of  the  poor,  for  whose  relief  such  estimates  were  made." 

The  forgoing  provisions  cover  the  procedure  to  be  followed  to 
the  time  when  the  collector  pays  to  the  overseer  or  overseers  the 
nuns  levied  and  collected  for  the  maintenance  of  town  poor 
persona. 

Section  23  of  the  Poor  Law  prescribee  how  such  funds  may  be 
exp^ided.  Stated  briefly,  it  requires,  when  application  is  made 
for  relief,  the  overseer  to  investigate  the  condition  and  circum- 
stances of  the  applicant,  and,  if  it  be  found  that  the  person  is 
entitled  to  relief  from  the  town,  then  that  the  overseer  apply  to 
the  supervisor  of  the  town,  who  shaU  also  "  examine  into  the 
fact«  and  circumstances,"  and,  if  he  find  it  a  prc^>er  case  for 
relief,  order,  in  writing,  "  such  sum  to  be  expended  for  ilie  tem- 
porary relief  of  such  poor  perstHi  as  the  circumstaooee  of  tfae  case 
shall  require  *  *  *  but  no  greater  sum  than  ten  dollars  shall 
be  expended  or  paid  for  the  relief  of  any  one  poor  person,  or  one 
family,  without  the  sanction  in  writing  of  (me  of  the  superin- 
tendents of  the  poor  of  the  county."  Stated  bluntly,  the  over- 
seer can  expend  nothing  without  an  order  in  writing  from  the 
supervisor  of  the  town  and  then  not  more  than  t^i  dollars  in 
any  cme  case  unless  the  sanction  in  writing  of  the  superintendeut 
of  the  poor  of  the  county  is  obtained. 

The  forgoing  is  an  outline  of  the  proper  procedure  to  be  fol- 
lowed in  a  town  except  under  certain  conditions. 

The  first  is  found  in  section  13  of  the  Poor  Law.  It  is  there 
provided  that  the  board  of  supervisors  of  any  county  may  make 
rules  and  regulations  deemed  by  it  to  be  proper  with  relation  to 
the  maimer  of  furnishing  temporary  outdoor  relief  to  the  poor 
in  the  several  towns  of  the  county,  and  that  if  the  board  of 
supervisors  fails  to  make  such  rolea  and  r^fulations,  then  the 
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town  board  of  the  town  may  make  tbem.  If  it  is  deemed  advisable 
and  resolutions  of  this  nature  are  contemplated,  then  the  board 
of  supeorisors  of  the  coun^  or  tlie  town  board  of  the  town  should 
carefnllj  study  and  consider  section  13  of  the  Poor  Law  before 
promulgating  the  rules  and  regulations  thereunder. 

The  second  exception  may  be  found  in  subdivision  1  of  section 
on  of  the  Town  Law.  It  provides  in  substance  that  the  town 
board  of  a  town  in  counties  where  the  towns  maintain  the  poor 
thereof  "may  by  resolution  direct  that  the  money  raised  by  said 
town  for  the  outdoor  relief  of  said  town  be  held  and  retained  by 
the  supervisor  and  disbursed  by  him  upon  the  orders  of  the 
respective  overseers  of  the  poor  of  such  town." 

The  two  exceptions  last  above  mentioned  require  the  affirmative 
fiction  of  the  town  board  of  the  town,  or,  in  the  first  instance,  the 
board  of  supervisors  of  the  county  in  which  the  town  is  situated. 
In  the  absence  of  such  affirmative  action,  the  general  procedure 
outlined  in  this  opinion  should  be  followed. 


In  the  Matter  of  the  Provisions  of  the  Town  Law,  Sections  133, 
164  and  263 

iJMti  J>nuu7  II,  IQlfl) 

Ll^tluK  dlttrlcti — elvotiic  ligbt  contiMta  —  payment  of  cUinu, 

When  a  town  board  contriicta  with  a  lighting  compaDy  to  farniih  light 
to  &  lighting  district  the  amount  of  the  contract  must  be  aascMed,  levied 
and  collected  upon  the  taxable  property  of  the  district  and  paid  over  b; 
tbe  supervisor  to  the  corporation,  company,  person  or  peraong  fnrnishiuft 
or  inpplylng  the  light. 

E.  S.  Clait,  supervisor,  Adams,  N.  Y.,  submitted  a  statement 
of  facts  and  an  inquiry  based  thereon  as  follows: 

"  The  town  of  Adams,  Jefferson  county,  N.  Y.,  has  a  popula- 
tion of  less  than  4000  inhabitants.  In  that  town  a  lighting  dia- 
triot  has  bewi  formed  pursuant  to  law  and  a  contract  made  with 
the  Adams  Electric  Light  Company  to  furnish   light  in  such 
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district  for  the  sum  of  $500  per  annum,  payable  in  monthly 
installmeDts. 

"  Is  it  ceceBsaiy  that  the  town  board  audit  monthly  claims  of 
the  light  company  before  payments  may  lawfully  be  made  by  the 
supervisor  out  of  funds  applicable  thereto  i  " 

Travis,  Comptroller. —  Section  133  of  the  Town  Law  reads  in 
part  as  follows :  "  The  meeting  of  the  town  board  held  on  the 
Thursday  preceeding  the  annual  meeting  of  the  board  of  super- 
risors  shall  be  for  the  purpose  of  auditing  accounts." 

It  has  been  repeatedly  held  that  unless  otherwise  specially 
authorized  by  law  the  town  board  of  the  town  can  not  lawfully 
audit  claims  against  the  town  except  at  the  meeting  held  on  tb« 
Thursday  immediately  preceding  the  annual  meeting  of  the  board 
of  supervisors.  People  ex  reL  Lowell  v.  Town  of  Westford,  41 
N.  Y.  619 ;  People  ex  rel.  Myers  v.  Barnes,  114  id.,  317.  I  there- 
fore conclude  that  in  the  town  of  Adams,  Jefferson  county,  N.  Y., 
and  in  other  towns  of  this  State  having  a  population  of  less  thin 
4,000  inhabitants,  the  town  board  may  not  lawfully  audit  claims 
monthly. 

It  is  provided  in  section  154  of  the  Town  Law  that  in  towns 
having  a  population  of  4,000  and  upwards,  the  town  board  mny 
audit  claims  against  the  town  quarterly. 

In  relation  to  making  payments  upon  lighting  contracts,  it 
seems  to  me  that  section  263  of  the  Town  Law  is  conclusive.  Tn 
so  far  as  it  is  applicable  to  this  question,  it  reads  as  follows: 
"  The  amount  of  any  contract  that  may  be  entered  into  pursuant 
to  the  provisions  of  this  article  (article  12  of  the  town  law, 
applicable  to  lighting  district)  shall  be  assessed,  levied  and  col- 
lected upon  the  taxable  proper^  of  said  town  or  district  in  the 
game  manner,  at  the  same  time,  and  by  the  same  t^cers  as  the 
town  taxes,  charges  or  expenses  of  said  town  are  now  assessed, 
levied  and  collected,  and  ihe  same  shall  he  paid  over  by  the  super- 
visor to  the  corporaiion,  company,  person  or  persma  fwrnish-ing 
or  supplyiTig  the  light." 

It  therefore  appears  that  the  supervisor  of  the  town  may  law- 
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fully  make  paym^tts  upon  a  lighting  contract  in  accordance  witli 
its  terms  without  the  prior  audit  of  the  town  board. 

I  therefore  conclude  that  the  Bupeirisor  of  the  town  of  Adams, 
JefFeraon  county,  N.  Y.,  may  pay  to  the  Adams  Electric  Light 
Company  the  monthly  payments  required  by  the  terms  of  the 
contract  between  the  town  of  A<3a™B  and  the  lighting  company, 
without  the  prior  audit  of  t^e  town  board. 


In  the  Matter  of  the  Provisicma  of  the  Toww  Law,  Sections  131, 
840  and  341 

(Dftt«d  JmoiMTj  20,  mt) 

Town  liall— muuzemmt  ud  control — duties  of  ■oporviBoi. 

The  mauLgement  Mid  control  of  town  property  Is  vested  in  the  town 
boftrd.  Where  property  U  owned  jointly  by  ft  town  and  a  villat;e,  the 
jurisdiction  of  the  town  board  Is  shared  with  the  board  of  tnutees  of 
the  village. 

Harry  Pottenburgh,  Rhinebeck,  N.  Y.,  sabmitted  an  inquiry 
as  to  what  are  the  powers  of  a  saperrisor  over  a  town  hall  or 
town  house. 

Tbatib,  Comptroller, —  I  am  unable  to  find  that  the  statute 
confers  upon  a  supervisor  of  a  town  any  independent  control  or 
jurisdiction  over  a  town  hall  or  town  house.  The  supervisor  is 
one  of  the  members  of  the  town  board.  Town  Law,  %  131. 
Secti(m  340  of  the  Town  Law  outlines  the  method  pursuant  to 
which  the  town  may  acquire  or  construct  a  town  hall  or  town 
I'.QUse.  Section  341  of  the  same  law  reads  in  part  as  follows: 
"  Sites  shall  be  purchased  and  houses  erected  by  the  town  board 
in  the  name  of  the  town  (md  shall  be  conirolled  by  the  town 
hoard." 

In  another  place  in  the  seme  section,  the  following  language 
is  found ;  "  Where  the  building  is  to  be  erected  within  the  limits 
of  an  incorporated  village  and  the  town  is  to  coiitributr  but  n 
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part  of  the  expense  of  erecting  the  building,  •  »  •  the  town 
board  and  board  of  trustees  of  the  village  shall  agree  upon  the 
terms  and  conditions  of  the  nae,  management,  control  and  repair 
of  the  portions  of  the  town  house  for  town  and  village  purposes 
respectively." 

It  would,  therefore,  seean  that  if  the  town  alone  is  intereated 
in  the  town  hall,  the  town  board  of  the  town  has  complete  juris- 
diction over  it  and  the  supervisor  as  one  of  the  members  of  the 
town  board  participates  in  the  exercise  of  jurisdiction.  It  further 
seems  that  if  the  town  hall  is  joint  village  and  town  property,  the 
jurisdiction  of  the  town  board  is  shared  with  that  of  the  board 
of  trustees  of  the  village. 


In  the  Matter  (tf  the  Provisions  of  the  Village  Law,  Sbotionb 

52,  81  and  102 

(Dated  JanuArj  21,  IQIA) 

Fonn  and  pnbllcation  of  tnasuier'a  report. 

The  annual  report  of  a  village  tre«8urer  ia  required  t*  ht  made  in 
considerable  detail)  publiihed  at  leaat  once,  and  posted  in  at  least  six 
conapicuoue  plaoM. 

Form  and  publication  of  treasurer's  report- 
George  C.  Schler,  Millbrook,  N.  Y.,  submitted  two  inquiries  as 

follow: 

"  (1)  Does  the  law  specify  the  form  in  whidi  village  treasurers 

shall  make  up  their  annual  reports? 

"  (2)  How  can  the  expense  of  publishing  the  village  treasuror'B 

annual  report  be  reduced  to  a  minimum  i " 

Travis,  Comptroller.' —  Section  81  of  the  Village  Law  reads,  in 
part,  as  follows:  "He  [meaning  tie  village  treasurer]  shall  on 
or  before  the  fifth  day  of  i[arch  in  ench  year  file  with  the  village 
clerk  an  accurate,  detailed  and  verified  statement  showing  all 
moneys  paid  into  the  villagp  treasiirv  during  the  previous  fiscal 
year,  the  persons  by  whom  and  the  funds  for  which  the  same  were 
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paid,  all  exp^iditnrea  from  the  treasury  during  such  year,  the 
persons  to  whom  and  the  funds  from  which  such  moneys  were 
paid,  the  balance  in  the  treasury  to  the  credit  of  each  fund  at  the 
ownmeneement  and  at  the  end  of  the  fiscal  year  and  all  indebted- 
ness of  the  village  outstanding,  to  whom,  so  far  as  practicable,  the 
same  is  owing,  upon  what  account  and  when  payable." 

Section  102  of  the  Village  Law  provides  that  a  statement  shall 
be  made  by  the  board  of  trustees  after  the  close  of  the  fiscal  year 
and  ten  days  prior  to  the  annual  election,  of  the  amount  of  village 
tazee  estimated  to  be  necessary  during  the  next  fiscal  year  specify- 
ing the  amount  for  each  fund  and  other  information.  That  section 
further  reads  as  follows :  "  The  board  shall  cause  the  annual 
report  of  the  treasurer  for  the  last  preceding  fiscal  year  and  such 
statement  made  by  them  (meaning  the  estimate  in  relatim  to 
taxes)  to  be  published  and  posted  for  at  least  one  we^  prior  to 
the  annual  election  in  die  same  manner  aa  the  notice  of  such 
annual  electi<»L" 

Section  62  of  the  Village  Law  provides  in  relation  to  the  annual 
election  that  the  board  of  trustees  shall,  at  least  ten  days  before 
the  election,  cause  notice  thereof  to  he  published  at  least  once  in 
the  official  paper,  if  such  paper  is  published  in  the  village,  and 
a  copy  thereof  conspicuously  posted  iu  at  least  nx  public  places 
in  the  village. 

From  the  forgoing,  it  will  be  seen  that  section  82  requires  that 
the  report  of  the  village  treasurer  be  made  in  considerable  detail; 
that  section  102  requires  it  to  be  published  and  posted  in  the 
same  manner  as  the  notice  of  the  annual  election  is  published  and 
posted,  and  that  section  52  requires  the  notice  of  the  election  to  be 
published  at  least  once  and  posted  in  at  least  six  conspicuous 
places. 

The  expense  may  be  reduced  to  a  minimum  by  eliminating  from 
the  treasurer's  report  all  matter  not  required  to  be  inserted  therein 
pursuant  to  section  81,  and  by  causing  it  to  be  published  but  once 
in  the  (^cial  newspaper,  that  being  the  minimum  number  of  puh 
lications  required  by  law. 
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In  the  M&ttBT  of  the  Prorisiona  of  the  Ootjstt  Law,  Sbctiok  19 

(Dkted  Janu&i?  21,  1916) 

Aotbority  of  board  of  (npeiriBors  to  public  pioceedliiKi. 

Except  in  comities  containing  a  city  of  tlie  first  clau,  a  board  of  mper- 
Tiaon  haa  no  Kuthorit;  to  contract  for  til*  publication  of  iti  proceedings 
in  ft  newapsper. 

H.  H,  Rockwell,  Elmira,  N.  Y.,  submitted  a.  statement  of  facta 
and  on  inquiiy  baaed  thereon  as  follows : 

"  A  board  of  BUperrisors  of  a  count;  not  containing  &  city  of 
the  first  claas  made  a  contract  witli  a  newspaper  published  in  the 
ttmntf  to  have  the  proceedings  of  the  board  published  in  the 
newspaper. 

"  Has  the  board  of  supervisors  power  to  make  sooh  a  contract  V 

Tkatib,  ComptroUer- —  It  is  my  opinion  that  the  board  of 
supervisors  of  a  county  not  containing  a  city  of  the  first  class  haa 
not  the  authority  to  contract  for  the  publication  in  a  newspaper 
of  the  proceedings  of  its  meetings. 

Section  19  of  the  County  Law  directs  the  hoard  of  supervisors 
to  have  the  record  of  its  proceedings  printed  in  pamphlet  form 
and  makes  the  coat  of  such  printing  a  county  chaj^  That 
section  also  reads  in  part  as  follows:  "In  counties  containing 
cities  of  the  first  class,  the  publication  of  the  proceedings  of  the 
board  of  supervisors  may  be  ordered  to  be  made  in  a  daily  news- 
paper." 

That  particular  part  of  section  19  was  added  by  amendment 
in  1899.  Prior  to  that  amendment,  it  was  held  in  Kingsley  v. 
Bowman,  33  App.  Div.  1,  that  the  hoard  .of  aupervisora  of  a 
oonnty  did  not  possess  the  power  or  authority  to  contract  for  the 
publication  of  its  proceedings  in  a  newspaper. 

It  18  my  understanding  that  the  law  remains  unchanged  except 
as  to  those  counties  of  the  State  containing  cities  of  the  first  class. 
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In  the  Matter  ot  the  ProvisioiiB  of  the  Town  Law,  Sections  85, 
133  and  170 

(Dated  jRuuu;  81,  IQlt) 

JnatlMi  of  tlw  p«n-'tnTeliiiK  AzpensM. 

A,  justice   of  the  peace  ii   not  entitled  to  rBimburwuient  for  expenses 
incurred  in  traveling  to  ukd  Aom  meeting!. 

D.  0.  Benaley,  Justice  of  the  Peace,  Barton,  N.  T.,  snbmittod 
the  following  statement  of  facts  and  an  inquiry  based  thereon 
:rs  follows: 

"A  justice  of  the  peace  lives  seven  miles  from  the  place  where 
ihe  meetings  of  the  town  hoard  are  held  and  necessarily  expends 
ilmost  two  dollars  each  time  he  attends  such  a  meeting. 

"  Is  the  justice  entitled  to  be  reimbursed  for  his  expenses  f  " 

TaAvis,  ComptroUra. —  For  the  reasons  given  hereinafter,  it 
has  been  decided  that  the  justice  ifl  not  entitled  to  recover  from 
the  town  the  money  expended  in  attending  a  meeting  of  the  town 
board,  or  in  other  words,  that  such  expenses  are  not  town  charges. 

Section  170,  subdivision  3  of  the  Town  Law,  makes  a  town 
charge:  "All  moneys  necessarily  expended  by  any  town  officer  in 
executing  the  duties  of  his  office,  in  cases  where  no  apedfic  com' 
pensation  for  such  service  is  provided  by  law." 

Bat,  in  the  case  under  consideration,  specific  compensation  ii 
provided  for  the  services  mentioned  (Town  Law,  §§  85,  133), 
and  consequently  expenses  such  as  were  specified  are  not  town 
charges.  ■   - 

A  similar  question  was  the  subject  of  an  opinion  of  the  Attor- 
ney-General written  on  April  20,  1911,  found  at  page  391), 
volume  2  of  his  report  for  that  year.  In  the  course  of  that 
opinion  he  quotes  section  133  of  the  Town  Law  and  concludes 
by  saying:  "The  above  is  conclusive  as  to  the  right  to  allow 
claims  oi  members  of  the  town  board  for  expenses  for  mileage." 
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In  the  Matter  of  tlie  Provieionfl  of  the  Town  Law,  Skctioh  133 

(Dated  Jkntutr;  24,  191(1) 

Town  finanM  — «udit  of  claims  —  certiflcatu  af  andit  —  inteieat  on  cUlnu. 
All  Kccounta  and  elaima  against  a  town  must  be  audited  by  Lli«  torn 
board  or  board  of  town  auditors.  Certiflcatea  issued  hj  the  auditing 
board  are  delirered  to  the  eupervisar  and  bj  him  pree<>nted  to  the  board 
of  aupervisora.  Tbereupon  the  board  of  supervisors  is  requirad  to  levy 
'  the  amount  of  tbe  certiflcatea  and  direct  the  payment  of  the  same  to  the 
■upervisM  ol  the  town. 

H.  J.  Girard,  supervisor,  Griffin,  N.  Y.,  submitted  a  statemeDt 
of  facts  and  an  iaquirj  based  thereon  as  follows: 

"  It  appears  that  in  the  county  of  Hamilton  perswis  who  have 
received  frcan  the  coimty  or  from  the  towns  therein  certificates, 
warrants  or  drafts  evidencing  the  audit  and  allowance  to  them 
reepectively  of  sums  of  money  by  the  board  of  supervisors  or  by 
the  town  board  of  the  town,  have  intentionally  treated  such  oer- 
tificates,  warrants  or  drafts  as  investments  and  held  them  for  & 
period  of  years,  intending  to  collect  and  receive  from  the  county 
or  the  town  interest  thereon.  The  collector  of  State,  county  and 
town  taxes  in  the  town  of  Wells,  in  the  year  1916,  refused  to 
honor  certificates,  warrants  or  drafts  of  prior  fiscal  years  or  to 
pay  interest  thereon. 

"  How  and  when  can  these  certifieatee,  warrants  or  drafts 
be  paid } " 

Travis,  Comptroller. —  The  statutes  outline  a  method  for 
financing  towns.  The  sums  necessary  for  the  support  of  the 
gflfvemment  in  a  given  town  are  levied  by  the  board  of  supei^ 
visors  of  the  county.  The  board  of  supervisors  may  levy  taxes 
only  pursuant  to  some  provision  of  law.  No  provision  exists 
which  permits  the  levy  of  taxes  for  a  contingent  or  general  pur- 
pose. It  follows  that  if  the  statutes  are  observed  every  dollar 
levied  for  town  purposes  cm  any  given  tax  levy  is  already  pledged 
to  the  particular  purpose  for  which  it  is  levied. 
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Take,  for  iostance,  the  claims  audited  by  the  town  board  or 
board  of  town  auditors.  It  is  provided  in  section  133  of  the  Town 
Law  that  the  board  shall  execute  in  duplicate  a  certificate  of  the 
audit  of  each  such  claim;  that  one  of  the  duplicates  shall  be 
delivered  to  the  town  clerk  and  kept  on  file  in  hia  office,  and  that- 
the  other  duplicate  shall  be  delivered  to  the  supervisor  of  the 
town  and  be  by  him  laid  before  the  board  of  supervisors  of  the 
county  at  its  ammal  meeting;  and  that  the  board  of  supervisors 
"  shall  cause  to  be  levied  and  raised  upon  the  town  the  sum 
tpecificd  in  the  certificate,  in  the  same  manner  as  they  are  directed 
to  levy  and  raise  other  town  charges,"  Put  simply,  the  town 
board  is  required  to  audit  claims  of  respective  claimants  and  to 
issue  certificates  of  such  audit.  The  supervisor  of  the  town  takes 
all  such  certificates  with  him  to  the  meeting  of  the  board  of 
supervisors;  the  board  of  supervisors  calculates  the  amount  neces- 
sary to  pay  claims  audited  by  the  town  board  and  levies  a  tax 
therefor.  It  necessarily  follows  that  the  sum  levied  to  pay  toivn 
audits  is  allocated  to  the  payment  of  the  particular  claims  repre- 
sented by  the  certificates  before  the  board  of  supervisors  at  the 
time  the  amount  was  determiued.  To  hold  otherwise  would  per- 
mit the  diversion  of  funds  raised  to  pay  fixed  liabilities  of  the 
town  to  purposes  whicli  miglit  not  be  legitimate. 

It  should  be  noted  in  passing  that  the  Town  Law  does  not  pro- 
vide for  the  issuance  to  claimants  of  certificates,  warrants,  orders, 
drafts  or  checks.  It  may  he  within  the  power  of  the  town  board 
to  issue  some  such  evidence  of  indebtedness  but  certainly  the  law 
does  not  contemplate  or  require  it. 

Further,  it  is  not  intended  that  the  collector  shall  disburse  the 
sums  collected  by  him  to  claimants  of  the  town.  Section  84  of 
the  Tax  Law  requires  him  to  pay  the  sums  collected  to  pay  town 
audits  to  the  supervisor  of  the  town.  The  supervisor  is  the  chief 
financial  officer  of  the  town  and  upon  him  is  the  duty  of  disburs- 
ing funds.  From  the  foregoing,  it  may  easily  be  inferred  that  if 
there  has  been  compliance  with  law,  then  during  previous  fiscal 
years  sums  were  levied  by  tax  upon  the  town  to  pay  all  claims 
audited  by  the  town  board  or  board  of  town  auditors,  and  that 
such  sums  of  money  were  paid  by  the  collector  to  the  supervisor 
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of  the  town.  If  respective  claimants  did  not  demand  or  request 
payment  or  receive  the  same  from  the  supervisor,  it  follows  that 
there  should  have  been  in  the  possession  of  the  supervisor  at  the 
ccmuneDcement  of  the  current  fiscal  year  a  sum  stifficient  to  pny 
all  outstanding  town  checks,  certificates,  warrants  or  drafts.  If 
BO,  it  ifl  the  duty  of  the  supervisor,  upon  demaud,  to  pay  such 
indebtedness  without  interest. 

If,  upon  investigation,  the  supervisor  ascertains  Uiat  he  had 
not,  at  the  conunenc^nent  of  the  current  fiscal  year,  a  sum  of 
money  not  otherwise  appropriated,  aufBcient  to  pay  such  claims, 
then  and  in  that  case  he  should  refuse  payment  thereof.  It  will 
be  necessary  for  the  claimants  to  present  their  accounts  for  reaudit 
on  the  annual  auditing  day  in  1916,  and  that  a  sum  of  money 
be  levied  in  the  tax  levy  of  1916  to  pay  the  same.  It  is  entirely 
probable  that  the  claimants  will  be  entitled  to  interest  at  the 
rate  of  six  per  centum  per  annum  on  such  accounts  from  the  date 
when  demand  for  payment  was  made  upon  the  supervisor  and . 
payment  refused.  Claimants  will  not  be  entitled,  in  my  opinion, 
to  interest  prior  to  that  time;  this  for  the  reason  that  nothing  is  a 
legal  claim  against  the  town  unless  made  so  by  express  statuta 
I  can  find  no  provision  of  law,  and  have  been  referred  to  none, 
making  interest  upon  town  certificates,  checks,  warrants  or  drafts 
a  town  charge,  and  it  is  believed  to  have  beeu  the  duty  of  respec- 
tive claimants  to  have  demanded  payment  of  the  supervisor  im- 
mediately after  the  taxes  were  collected  by  the  collector,  and, 
until  such  demand  was  made,  interest  can  not  be  deemed  to  have 
commenced  to  nm. 


In  the  Matter  of  the  Provisions  of  the  Public  Health  Law, 
Section  20 

(Dated  Januar?  2S,  1910) 

Campensatloii  of  memben  of  town  boaiils  of  healtlL 

Members  of  the  town  board  of  health  who  are  also  membera  of  the  town 
board  are  not  entitled  to  reimbursement  for  expenses  incurred  in  traveling 
to  and  from  meeting*. 
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William  R.  Williams,  supervisor,  of  Scotia,  sutmitted  a 
statement  of  facta  and  an  inquiry  based  thereon  as  follows: 

"  In  a  town  of  this  State,  the  town  board  in  auditing  claims 
against  the  town  allowed  to  m^nbers  of  the  town  board  compen- 
sation for  Ber\'ice8  on  the  same  calendar  day,  both  as  members  of 
the  town  board  and  as  members  of  the  town  board  of  health.  Some 
such  claims  have  been  audited  but  not  yet  paid, 

"'  ilay  members  of  the  town  board  of  health  chai^  additional 
compensation  for  services  as  members  of  the  board  of  health  for 
the  same  calendar  days  upon  which  services  are  charged  as  mem- 
bers of  the  town  board  ? 

"  May  the  siipprvi?or  of  the  town  refuse  payment  of  audits 
where  two  per  diem  compensations  have  been  chained  a?  afore- 
said upon  the  same  calendar  day  ? " 

Thavis,  Comptroller. —  The  Honorable  Attom^-General,  in 
an  opinion  published  at  page  420  of  volume  2  of  his  report  for 
the  year  1912,  held  that  a  member  of  the  town  board  who  is  also 
a  member  of  the  town  board  of  health  is  not  entitled  to  double 
compensation  for  serving  upon  both  boards  on  the  same  calendar 
day. 

By  an  amendment  to  section  20  of  the  Public  Health  Law,  the 
question  of  the  illegality  of  such  charges  was  placed  beyond  doubt 
In  so  far  as  it  is  applicable,  section  20  of  the  Public  Health  Law 
reads  as  follows :  "  In  towns  the  board  of  health  shall  con^st  of 
the  town  board  •  *  *  The  members  of  the  town  board  and 
of  the  village  boards  of  trustees  and  of  boards  of  health  of  con- 
solidated health  districts  shall  not  recMve  additional  compensa- 
tion by  reason  of  serving  as  members  of  boards  of  health." 

I  therefore  conclude  that  a  members  of  the  town  board  of 
health  may  not  lawfully  charge  its  town  ccMnpensation  for  services 
on  a  given  calendar  day  for  which  he  has  already  charged  for 
services  as  a  member  of  the  town  board. 

It  is  believed  that  the  supervisor  of  a  town  may  successfully 
resist  payment  of  a  claim  audited  as  aforesaid  for  the  reason  that 
boards  of  audit  in  allowing  accounts  are  limited  to  the  powers 
conferred  upon  them  by  statute,  and  when  they  transgress  their 
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limitations  their  acts  like  those  of  any  other  tribunal  of  limited 
jurisdiction  are  void  (Osterhoudt  v.  Rigney,  98  N.  Y.  222) ;  and 
that  an  audit  by  the  town  board  is  only  conclusive  when  they  act 
within  their  jurisdiction.     Nelson  v.  Mayor,  131  N.  Y.  4. 

The  opinion  of  the  court  in  People  ex  rel.  Smith  v.  Clark,  174 
X.  Y,  259,  is  authority  for  the  proposition  that  an  illegal  audit 
ran  be  attacked  either  directly  or  collaterally  because  it  is  void. 
I  therefore  conclude  that  a  supervisor  who  refuses  payment  of  an 
audit  claim  may,  if  proceedings  to  compel  payment  are  instituted, 
attack  the  audit  and  show  that  the  town  board  was  without  juris- 
diction to  allow  all  or  a  part  of  the  charges  therein  contained. 


In  the  Matter  of  the  Provlsioiifl  of  the  HTniiwAT  Law,  Section 
142 

(Dated  January  26,  1016) 

Coiint;  tnuiiTer,  authority  of,  to  boirow  money. 

Under  gection  142  of  the  Highway  Law,  a  county  treasurer  is  authorize"! 
to  borrow  gnflicient  moneys  to  meet  drafts  drawn  upon  him  by  the  Com- 
mlsaioner  of  Highways  to  pay  the  county's  share  of  the  cost  of  construc- 
tion of  county  kighwaya. 

Burdett  Eglin,  as  cashier  of  the  Northville  Bank,  Northville, 
N.  Y,,  submitted  a  statement  of  facts  and  an  inquiry  based 
thereon  as  followa: 

"  Has  the  county  treasurer  (under  the  law),  without  authority 
from  the  board  of  supervisors  the  right  to  borrow  money  to  meet 
drafts  drawn  upon  him  by  the  State  Commission  of  Highways  for 
the  county's  portion  of  the  work  covered  by  contract  for  the 
improvement  of  roads  ?  " 

Tbavib,  Comptroller. —  It  is  my  opinion  that  the  foregoing 
inquiry  should  be  answered  in  the  affirmative. 

It  seems  to  me  that  section  142  of  the  Highway  Law  gives  the 
county  treasurer  that  power.     In  so  far  as  it  is  applicable  to  this 
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question,  it  reads  as  follows:  "  If  there  are  not  sufficient  funds 
in  the  county  treasury  to  pay  such  share  of  the  connty  of  the 
cost  of  construction  of  such  improvement  (meaDti:g  a  county 
highway)  so  appropriated  and  made  available,  the  county  treas- 
urer is  authorized  to  borrow  a  sufficient  amount  to  pay  such  share 
in  anticipation  of  taxes  to  be  collected  therefor,  or  the  issuance 
of  bonds  as  hereinafter  provided,  and  to  pledge  the  faith  and 
credit  of  the  county  for  the  payment  of  the  amount  when  due 
with  interest" 


In  the  Matter  of  the  Proviaious  of  the  Public  Officers  Law, 
Section  67  (Laws  of  1857) 

(Dated  January  26,  1016) 

Town  of  Iilip,  IT.  T„  tinatMi  of  town  Und  and  their  diabunementa. 

TniBtecs  ol  town  lands  in  tlic  town  of  lalip  are  entitled  to  no  compensa- 
tion lor  servicea  but  are  entitled  to  reimburBemcnt  for  actual  and  necea- 
utry  expenaea  incurred  in  the  performance  of  official  duties. 

Charles  Suydam,  Jr.,  lalip,  N.  Y.,  submitted  a  statement  of 
facts  and  an  inquiry  based  thereon  as  follows: 

"By  chapter  503  of  the  Laws  of  1857,  it  is  provided  that  in 
the  town  of  Islip  three  trustees  of  town  lands  shall  be  chosen.  By 
chapter  456  of  the  Laws  of  1903,  their  jurisdiction  was  some- 
what enlarged.  The  act  of  1903  also  states:  '  Such  trustees  of 
town  lands  shall  hereafter  be  chosen  as  are  other  town  officers  at 
each  r^nlar  biennial  town  meeting.'  Neither  the  original  act  of 
1857  nor  the  amendatory  act  of  1903  provides  for  the  payment  of 
compensation  to  such  trustees." 

Travis,  Comptroller. —  It  is  my  opinion  that  trustees  of  town 
lands  in  the  town  of  Islip  are  entitled  to  no  compensation  for 
services  rendw^  as  such  officers,  but  that  they  are  entitled  to 
actual  and  neceesary  expenses  incurred  in  the  performance  of 
official  duties. 

It  is  conceded  that  the  law  creating  the  office  and  prescribing 
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the  duties  therettf  does  not  provide  for  the  payment  of  compen- 
ijation.  In  that  event,  section  67  of  the  Public  Officers  Law 
applies.  It  reads  in  part  as  follows:  •'  Each  public  officer  upon 
whom  a  duty  is  expressly  imposed  by  law,  must  execute  the  same 
without  fee  or  reward,  except  when  a  fee  or  other  compenaaUon 
therefor  is  expressly  allowed  by  law." 

Section  64  of  the  Public  Officers  Law  reads  as  follows:  "  Evcr>- 
public  officer  who  is  not  allowed  any  compensation  for  his  services 
shall  be  paid  his  actual  expenses  necessarily  incurred  in  the  dis- 
charge of  his  official  duties." 

It  is  argued  that  subdivision  2  of  section  170  of  the  Town  Law 
authorizes  the  paymemt  of  compensation  to  town  trustees.  This 
contention,  in  my  opinion,  is  not  worthy  of  serious  consideration, 
because^  as  we  have  seen,  section  67  of  thb  Public  Officers  Law 
requires  that  the  compensation  must  be  expressly  provided  by 
law;  and,  further,  the  courts  have  held  in  People  ex  rel.  Keeffe 
V.  Town  Auditors,  24  App.  Div.  579,  affd,  156  N.  Y.  689,  that 
services  of  a  supervisor,  for  which  no  speci6c  compensation  is 
provided  in  the  law,  may  not  properly  be  deemed  contingent 
expenses  incurred  for  the  use  and  benefit  of  the  town. 


In  the  Matter  of  the  Provisions  of  the  Covyrr  Law,  Section  16 
and  Tax  Law,  Section  296 

(Dftted  Febriui?  2,  1916) 

EzcesBlve  tati  «noneoua  tax— riefnnd  — anthority  of  board  of  snperrisoTB. 

Under  authority  of  aection  16  of  the  County  Law  a  board  of  supervlBors 
may  order  a  refund  of  excessive  aod  erroneous  taxes  and,  of  the  amount 
refunded,  may  fix  and  determine  the  proportion  thereof  to  be  charged  to 
the  eereral  munieinalitieB. 

George  J.  Moore,  Esq.,  of  Malone,  N,  T.,  submitted  a  state- 
ment of  facts  and  inquiries  based  thereon  as  follows: 

"  The  oK'^esiinrp  or  the  siipen-isor  of  a  certain  town  of  this 
state  erroneously-   plni-cd   on   the  assessment-roll  of  the  town   a 
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special  franchise  valuation  of  a  public  service  corporation  for  the 
year  previous  to  that  in  which  the  asseesment  was  made.  It 
appears  that  the  franchise  valuation  for  that  year  was  in  excess 
of  the  valuation  fixed  for  the  year  in  which  the  assessment-roll 
was  compiled,  and  that  by  reason  thereof  the  corporation  paid  a 
greater  tax  than  should  have  been  levied  against  it. 

"(1)  May  the  board  of  supervisors  order  a  refund  to  the  corpo- 
ration of  the  difference  between  the  tax  as  levied  and  what  the  tax 
would  have  been  if  the  proper  assessed  valuation  had  been  used  ? 

"  (2)  May  the  board  of  supervisors  fix  and  determine  the 
amount  to  be  levied  against  the  town  by  reason  of  such  error? " 

Tbavis,  Comptroller, —  It  seems  to  me  that  both  questions 
should  be  answered  in  the  affirmative. 

The  opinion  of  the  court  of  appeals  in  Buffalo  Mutual  Gas 
Light  Company  v.  Erie  County,  144  N.  Y.  228,  is  deemed  to  be 
authority  for  the  proposition  that  the  hoard  of  supervisors  has 
jurisdiction  to  correct  an  error  of  this  nature.  It  was  clearly 
held  in  that  case  that  a  board  of  supervisora  may  cause  to  be 
refunded  to  any  person  any  illegal  tax  levied  on  his  property, 
and  tiiat  if  the  board  n^lects  or  refuses  to  order  a  refund  the 
party  a^^eved  may  then  invoke  the  aid  of  the  county  court.  ■ 

Section  16  of  the  County  Law  clearly  authorizes  the  board 
of  supervisors  to  cause  to  be  refunded  to  any  person  the  amount 
ocJIected  frcnn  him  of  any  tax  ill^ally  assessed. 

This  power  is  not  limited  to  that  portion  of  the  tax  levied  for 
State  and  county  purposes.  It  is  clear  to  me  that  it  was  the 
intention  of  the  Legislature  that  the  board  of  supervisors  should 
order  a  refund  covering  both  the  county's  and  town's  share  of  the 
tax,  for  in  the  same  section  it  is  provided  that  the  board  shall 
"  adjust  and  apportion  such  amount  upon  the  property  of  the 
several  towns  and  wards  of  the  county  as  shall  be  just,  taking  into 
consideration  *  *  *  the  extent  to  which  anch  town  or  ward 
has  been  benefited  ther^y." 

Under  ordinary  conditions  the  question  or  ordering  a  refund 
will  oome  before  the  board  of  supervisorB  at  its  annual  meeting, 
that  being  the  meeting  when  the  annual  tax  levy  is  authorized. 
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.  It  is  my  opinion  that  a  claim  setting  forth  the  reasons  why  a 
refund  is  &^ked,  duly  vcritied  by  or  on  behalf  of  the  claimant, 
should  be  preeented  to  the  board,  that  it  should  examiue  into  the 
facts  and  circumstances,  and,  if  the  allegations  contained  in  the 
claim  are  found  to  be  true,  the  board  should  order  a  refiuid  and 
issue  a  warrant  directing  the  county  treasurer  to  pay  the  amount 
thereof  in  the  same  manner  as  warrants  are  issued  in  payment 
of  other  claims  against  the  county. 

At  the  same  time,  and  concurrent  therewith,  the  board  should 
adjust  and  apportion  the  amount  refunded  by  lervying  upon  the 
entire  county  that  part  of  the  refund  originally  levied  for  county 
and  state  purposes,  and  against  the  town  that  part  levied  for  town 
purposes.  In  this  connection  I  refer  to  section  296  of  the  Tax 
Law.  I  believe  the  same  procedure  should  be  followed  in  appor- 
tioning the  deficiency  occasioned  by  refunds  under  section  16  of 
the  County  Law  as  is  prescribed  for  refunds  pursuant  to  court 
orders  under  article  13  of  the  Tax  Law, 


In  the  Matter  of  the  Provisions  of  the  Conseevation  Law,  Sec- 
tion 104,  and  the  Domestic  Relations  Law,  Section  19 

(Dated  February  7,  1916) 

E4ncatloii  Law,  wctioiu  340,  34 '-38  a  —  Public  Offlceta  Law,  iHtiiin  67,  «nd 
Town  Law,  wctiona  S;.  S7,  133  and  170. 

Esamination  of  a  bill  rendered  by  a  town  cleric  repreaenting  fees  and 
compensation  together  with  a  Htatement  of  items  clasBified  as  legal  or 
Illegal. 

F.  E.  Brown,  supervisor,  Newark,  N,  Y.,  submitted  a  statement 
of  facts  and  inquiries  based  thereon  as  follows: 

"  The  town  clerk  of  a  town  of  this  State  having  a  population 
of  more  than  5,000  and  in  which  the  assessed  valuation  of  real 
property  is  more  than  $5,000,000  presents  to  the  town  board  foi 
audit  a  claim  of  which  the  following  is  a  copy: 
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1.  Bent  for  office  from  November  1  to  January 

1,  1916 $25  00 

2.  Filing  town  audits  142 14  20 

3.  Recording  town  audita 14  20 

4.  Three  copies  of  town  audits 14  20 

5.  One  (1)  copy  of  town  audits 14  20 

6.  Delivering  town  audits 14  20 

1.  December  1,  cleaning  oEBce 2  00 

8.  Notifying  inspectors  of  appointment 2  40 

9.  Filing  special  franchise  14 3  50 

10.  One  (1)  copy  special  franehise,  Lyons- . .  •  3  50 

11.  1  copy  special  franchise  town  assessors 3  50 

12.  1  copy  special  franchise,  village  assessors, .  3  50 

13.  1  copy  special  franchise,  clerk's  office 3  50 

14.  December  2,  Notifying  doctors  to  send  in 

births 2  00 

15.  December  3,   Notifying  ministers   to   snid 

marriages 2  00 

16.  December  6,  Mailing  papers  to  school  trus- 

tees    2  00 

17.  December  1,  Sorting  papers 2  00 

18.  December  8,  Sorting  papers 2  00 

19.  December  9,  Sorting  papers 2  00 

20.  Writing  30  letters 3  00 

21.  Postage  stamps 2  00 

22.  December  10,  Monthly  reports   (Lyons)...  2  00 

23.  December  11,  Monthly  reports,  Albany 2  00 

24.  Dec«nber  13,  Lyons  for  marriage  blanks,  ..  2  00 

25.  Board  meetings,  December  20-2 1 4  00 

26.  December  20,  Sorting  papers   2  00 

27.  December  21,  Sorting  papers 2  00 

28.  December  28,  Getting  office  ready  to  move. .  2  00 

29.  Notice  for  board  me^ings 3  80 

SO.  December  29,  L/ong  for  bunting  blanks.  ...  3  OO 

$156  00 
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1.  Which  of  the  forgoing  items  are  legal  i^argeB  against  the 
town,  and  why? 

"  2,  Which  items  are  not  properly  chargeable  against  the  towTi, 
and  why  ? " 

Travis,  Comptroller. —  Preliminary  to  a  discusalon  of  the 
foregoing  items,  the  following  established  principles  of  law  should 
be  Btated. 

A  member  of  the  town  board  or  board  of  town  auditors  shall 
not  present  for  audit  a  claim  or  demand  against  the  town  assigned 
to  him  by  another  or  in  whii^  he  is  directly  or  indirectly  inter- 
ested except  (a)  his  per  diem  compensation  for  attendance  upon 
meetings  of  the  town  board  and  (b)  the  fees  allowed  to  him  by 
law  for  services  rendered  in  his  ofiicifll  capacity.  Town  Law, 
§  133. 

No  town  officer  shall  be  allowed  any  per  diem  compensation  for 
his  services  unless  expressly  provided  by  law.     Town  Law,  §  87. 

Eadi  public  officer  upon  whom  a  duty  is  expressly  imposed  by 
law  must  execute  the  same  without  fee  or  reward  except  where  a 
fee  or  other  compensation  ttierefor  ia  expressly  allowed  by  Jaw. 
Public  Officers'  Law,  §  67. 

A  public  officer  is  entitled  to  no  compensation  for  the  perform- 
ance of  a  public  service  unless  the  law  attaches  it  to  his  office. 
Fitzsimmons  v.  City,  102  N.  Y.  536 ;  Reynolds  v.  City,  26  App. 
Div.  581. 

In  determining  what  are  town  charges,  the  practice  or  custom 
prevailing  counts  for  nothing;  the  question  presented  must  be 
determined  by  an  examination  of  the  statute.  Matter  of 
Rogowski  V.  Brill,  74  Miac.  Rep.  472. 

It  is  incumbent  upon  the  person  making  a  charge  against  the 
town  to  make  plain  that  such  (^arge  is  in  all  respects  a  legal  one 
and  authorized  by  some  law.  Matter  of  Town  of  Hempstead,  36 
App.  Div.  337. 

Subdivision  2  of  section  170  of  the  Town  Law  as  amended  in 
1914  provides  that  in  a  town  having  a  population  of  5,000  or  more 
and  where  the  assessed  valuation  of  real  estate  is  over  $5,000,000, 
the  actual  and  necessary  expenses  of  town  officers  for  vehicle  hire, 
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traveling  expense,  office  rent,  janitor  service,  light,  heat,  tele- 
phone, postage,  furniture,  stationery  or  supplies,  may  by  autliority 
of  the  town  board  be  audited  and  paid  aa  a  contingent  expense  of 
the  town.  Therefore,  in  this  case,  the  town  board  may,  under 
this  provision  of  law,  allow  items  1,  1,  21  and  28  (provided  item 
28  repreeeuts  an  expenditure  incurred  for  the  purpose  of  moving 
the  office). 

Evidently,  items  2,  3,  4,  5  and  6  all  pertain  to  services  of  the 
town  clerk  in  connection  with  142  claims  filed  with  the  town 
board  for  audit.  It  appears  that  for  each  service  mentioned  in 
connection  with  such  claims,  the  clerk  charged  an  arbitnirj-  fee 
or  compensation  of  ten  cents.  No  such  fee  or  rate  of  compensa- 
tion is  provided  by  law,  and  as  we  have  seen,  unless  a  provision 
of  law  authorizing  and  fixiug  the  fee  or  compensation  can  be 
found,  the  charge  must  fail.  The  town  board  is  without  authority 
to  audit  them.  It  is  entirely  probable  that  the  town  clerk  is 
entitled  to  recover  from  the  town  two  dollars  per  day  for  each  day 
actually  and  necessarily  devoted  to  the  performance  of  the  services 
charged  in  these  items.  The  authority  for  such  a  charge  is  section 
85  of  the  Town  Law. 

Item  8  is  a  charge  for  services  rendered  under  the  Election 
Law.  Section  319  of  that  act  provides  that  the  town  clerk  of 
each  town  shall  be  paid  by  such  town  a  reasonable  compensation 
for  bis  services  in  carrying  out  the  provisions  of  this  chapter,  to 
be  fixed  by  the  other  members  of  the  town  board  of  the  town.  It 
is,  therefore,  for  the  town  board  to  determine  whether  the  amount 
of  this  item  is  a  reasonable  charge.  If  it  is  decided  that  it  is 
reasonable,  this  item  should  be  allowed  the  clerk. 

Items  9,  10,  11,  12  and  13  relate  to  services  performed  in  con- 
nection with  special  franchise  valuatic-n  filed  with  the  clerk.  The 
Tax  Law  requires  lie  town  clerk  to  deliver  certified  copies  of  the 
statement  filed  with  him  by  the  State  Board  of  Tax  Commis- 
sioners to  the  clerk  of  the  board  of  supervisors,  to  the  supervisor 
of  the  town  and  to  the  village  assessors.  In  their  present  form, 
these  items  should  not  be  allowed.  It  ie  doubtful  whether  the 
clerk  is  entitled  to  compensation  for  such  services.  If  he  is 
entitled  to  anything,  it  Is  compensation  at  the  rate  of  two  dollars 
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per  day  for  eaoh  day  actualy  and  necessarily  spent  in  doing  the 
work  for  which  these  items  are  chaiged.  I  believe  in  a  liberal 
construction  of  aeetiona  85  and  133  of  the  Town  Law  and  am 
inclined  to  the  belief  that  the  clerk  13  entitled  to  compensatiMi 
at  the  rate  of  two  dollars  per  day  for  performing  services  of  this 
nature.    There  is,  however,  doubt  in  this  respect. 

Section  382  of  the  Public  Health  Law  imposes  upon  physicians 
the  duty  of  filing  birth  certificates.  I  am  unable  to  find  a  pro- 
vision of  law  which  requires  the  town  clerk  to  notify  j^ysicinns 
to  send  in  birth  certificates.  Evidently  the  service  charged  for  in 
item  14  was  performed  at  the  request  of  the  State  J^epartment  of 
Health.  It  is  not  a  service  performed  for  the  town  and  must  be 
deemed  to  have  been  gratuitously  rendered.  This  item  should 
be  disallowed. 

Item  15.  Section  19  of  the  Domestic  Relations  Law  requires 
the  person  performing  a  marriage  ceremony  to  return  proof  of  the 
performance  of  the  marriage.  No  duty  is  imposed  upon  tlie  town 
clerk  and  for  the  reasons  stated  under  item  14,  this  charge  slioiJd 
be  disallowed. 

Item  16.  Section  340  of  the  Education  Law  imposes  upon  the 
town  clerk  the  duty  of  distributing  papers  or  documents  to  school 
trustees.  No  compensation  is  provided  therefor.  It  is  not  a 
service  performed  for  the  town.  Section  341  of  the  Education 
Law  makes  the  necessary  expenses  and  disbursements  of  the  town 
clerk  a  charge  upon  the  town.  If  this  item  is  charged  for  ser\'!ces, 
it  should  be  disallowed.  If  it  is  a  charge  for  expenses  and  dis- 
bursements actually  made,  it  should  be  allowed. 

Items  17,  18,  19,  26  and  27  are  for  sorting  papers  at  the  rate 
of  two  doUara  per  day.  If  these  charges  wore  made  for  sorting 
papers  left  in  the  office  by  the  clerk's  predecessor,  the  diarge  is 
a  proper  one  and  should  be  allowed.  See  North  v.  City  of 
Brooklyn,  34  App.  Div.  223,  and  Wadsworth  v.  Board  of  Super- 
visors, 139  id.  832.  If  these  charges  were  for  sorting  papers  filed 
with  the  clerk  during  his  term  of  office,  they  should  not  be 
allowed. 

Item  20.  Evidently  this  charge  is  for  writing  thirty  letters  at 
ten  cents  each.    No  such  fee  is  prescribed  or  allowed  by  law.     If 
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the  letters  written  were  in  relation  to  the  corporate  busiuess  of 
the  town  and  were  eo  written  by  direetiou  of  the  town  board,  the 
clerk  i9  entitled  to  compensation  at  the  rate  of  two  dollars  per 
day,  under  section  85  of  the  Town  Law,  otherwise,  the  charge 
should  be  disallowed. 

Items  22  and  23  are  for  monthly  reports  to  Lyons  and  to 
Albany,  These  (diarges  are  not  sufficiently  itemized.  If,  as  I 
assume,  they  are  for  making  monUily  reports  of  hunters'  licenses 
issued,  the  charges  should  be  disallowed  because  the  service  was 
not  performed  for  the  town.  It  was  rendered  to  the  Stale  of  New 
York  in  a  matter  in  which  the  town  clerk  receives  a  fee.  The 
same  reasoning  would  apply  should  it  develop  that  the  monthly 
reports  pertain  to  mariage  licen-ses. 

Item  24  is  evidently  a  charge  for  one  day's  compensation  in 
going  to  Lyons  for  marriage  license  blanks.  This  itran  should 
be  disallowed.  The  service  was  not  rendered  in  the  interest  of 
the  town,  and  further,  section  19  of  the  Domestic  Relations  Law 
requires  the  county  clerk  to  distribute  the  necessary  blanks.  It 
would,  therefore,  seem  to  have  been  unnecessary  for  the  town  clerk 
to  have  visited  Lyons  for  the  purpose  of  obtaining  such  blanks. 

Item  25  should  be  allowed.  Section  85  of  the  Town  Law  pre- 
scribes a  compensation  of  two  dollars  per  day  for  each  day's 
attendance  at  meetings  of  the  town  board. 

Item  29  should  not  be  allowed  in  its  present  form.  The  clerk 
is  entitled  to  compcnRntion  at  the  rate  of  two  dollars  per  day  for 
each  day  actually  and  necessarily  devoted  to  the  service  for  which 
the  charge  is  made. 

Item  30  shoud  be  disallowed.  Section  104  of  the  Conservation 
Law  requires  the  county  clerk  to  distribute  hunters'  licenses.  It 
was  not  necessary  for  the  town  clerk  to  visit  Lyons  for  the  purpose 
of  obtaining  such  licenses.  The  same  reasoning  applies  to  this 
item  aa  is  stated  in  relation  to  item  24, 
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In  the  Matter  of  the  Provisiona  of  the  Cocnty  Law^  Sections 
140,  142  and  145;  Highway  Law,  Section  110;  Town  Law, 
Sections  85,  98  and  100 

(Dated  February  B,  1916} 

Interest  on  town  funds  —  duty  of  anpsnisor  in  ngAid  to  town  inonSTS. 

Interest  moneys  collected  on  town  funds  belong  to  the  town  and  should 
be  accounted  (or  bj  the  supervisor  in  his  annual  statement. 

Charles  A.  Traister,  supervisor,  Liverpool,  N.  Y,,  submitted 
a  statement  of  facte  and  inquiries  based  thereon  as  follows: 

First.  "  Will  you  kindly  let  me  know  when  the  law  went  into 
effect  that  a  supervisor  of  a  town  must  account  to  the  town  for  all 
moneys  earned  as  interest  from  bank  in  which  town  fmids  are 
deposited  ? " 

Second.  "  If  the  town  board  can  make  contract  with  supervisor 
that  those  interest  earnings  can  become  part  of  his  salary  i  " 

Thavis,  Comptroller. —  I  can  find  no  statute  and  have  been 
referred  to  none  which  provides  that  the  supervisor  of  a  town  must 
account  to  the  town  for  interest  credited  upon  deposits  of  town 
funds.  I  am  of  the  opinion  that  it  is  not  necessary,  in  order  that 
this  inquiry  be  correctly  answered,  to  find  a  specific  provision 
of  law  applicable  to  the  question. 

It  is  believed  to  be  a  well  established  rule  of  law  that  interest 
on  trust  funds,  whether  of  a  private  or  public  nature,  belongs  to 
and  follows  the  fund  upon  which  it  was  earned. 

The  principal  duties  and  liabilities  of  a  supervisor  acting  as 
a  town  officer  are  as  preecribed  in  the  Town  Law  and  particularly 
in  section  98  of  that  statute. 

Although  there  appears  to  be  no  reported  decision  in  New  York 
State  as  to  the  liability  of  a  town  oflScer  to  account  for  interest 
on  public  funds,  the  case  of  Supervisors  of  Richmond  County  v. 
Wandell,  6  Lans.  33,  is  authority  for  the  statement  that  a  county 
treasurer  is  liable  to  the  county  for  interest  received  on  deposits 
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of  eoimty  funds  and  that  hU  liability  arises  not  only  from  his 
fiduciary  relation  but  from  the  fact  that  the  interest  belongs  to 
the  county  and  conies  into  his  hands  as  comity  treasurer.  This 
opinion  was  affirmed,  on  the  opinion  below,  in  59  N.  Y.  645. 

In  the  case  of  United  States  v.  Mosby,  133  U.  S.  273,  at  page 
285,  with  refeirenc©  to  a  disputed  item  of  interest  on  deposits,  the 
court  said :  ■"  This  was  disallowed  and  we  think  properly.  The 
money  was  stated  to  be  public  moneys  in  respect  to  which  the 
consul  was  a  trustee  and  any  interest  which  he  received  on  the 
funds  belonged  to  the  United  States.  Ee  was  not  required  to  put 
ihe  fwiuJs  out  at  interest,  but  if  he  did  the  occreiMm  belonged  to 
the  government." 

In  the  case  of  Supervisor  v.  Verkerke,  128  Mich.  202,  the 
syllabus  is  as  follows:  "Moneys  coming  into  the  hands  of  a 
county  treasurer  do  not  become  his  individual  property  but  rranain 
public  moneys.  Hence,  when  he  deposits  them  in  a  bank  and 
receives  interest  thereon,  such  interest  belongs  not  to  the  treasurer, 
but  to  the  county;  fliis  thou^  tlie  funds  were  received  on  behalf 
of  the  state  or  other  public  corporation  aside  from  the  town," 

In  the  Wandell  Case,  Lans.  supra,  the  court  said :  "  The 
notion  thai  a  public  officer  may  keep  hack  interest  which  he  has 
received  upon  the  deposit  of  public  moneys  is  an  affroni  to  lav 
and  morals." 

In  the  report  of  this  case  the  referee's  opinion  is  included  as 
a  foot  note  and  approved  by  the  court.  In  such  opinion  the  referee 
said:  "  Interest  is  but  an  incid^it  to  the  principal  debt  and  the 
disallowance  by  the  supervisors,  upon  settlement  of  the  treasurer's 
account,  of  a  chai^  against  him  of  interest  up<m  the  sums  of 
money  in  his  hands  as  treasurer,  improperly  retained  by  him,  is 
within  the  rule  as  above  stated.  But  as  to  moneys  shown  to  have 
been  actuaXly  received  by  ihe  treasurer  for  irUerest  on  any  such 
moneys,  a  different  rule  prevails.  Being  omitted  in  his  accounts 
as  rendered  and  settled  by  the  board  of  supervisors,  they  exist  as 
afBrmative  claims  in  favor  of  the  county  for  moneys  never 
embraced  in  any  previous  account  rendered  by  their  agent  or 
trustee  and  presented  to  the  consideration  of  the  board." 

In  Clark  v.  Sheldon,  134  N.  Y.  338,  a  county  treasurer  was 
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held  liable  for  interest  upon  a  fund  not  deposited  as  the  statute 
directed,  and  accumulated  for  the  redemption  of  railroad  aid 
bonds.  Although  no  interest  was  earned,  the  treasurer  was  held 
liable  and  required  to  pay  "  as  damages  for  a  wrongful  act" 

There  are  deciaions  to  the  contrary  in  Indiana  arid  Kentucky 
whei^  it  is  held  that  under  the  law  the  officer  occupiee  the  relation 
of  debtor  to  the  state  and  is  the  guarantor  of  the  safety  of  the 
fund.  In  New  Tork  State,  although  likewise  liable  for  the  safety 
of  the  fund,  the  officials  may  procure  bonds  of  indemnity  without 
oost  to  themselves.     County  Law,  §  liS ;  Town  Law,  §  101. 

The  analogy  between  a  county  treasurer  and  a  town  officer  will 
appear  from  the  following: 

The  county  treasurer  shall  receive  aU  moneys  belonging  to  the 
county  and  keep  a  true  account  of  all  such  moneys.  County  Law, 
§142. 

The  supervisor  of  each  town  shall  keep  a  just  and  true  account 
of  the  receipt  and  expenditure  of  aU  moneys  which  ^all  come  into 
his  hands  by  virtue  of  his  office.    Town  Law,  §  98. 

The  county  treasurer  shall  yearly  and  at  such  tlmee  as  the 
board  of  supervisors  may  require,  make  a  true  written  statement 
of  his  accounts  and  file  the  same  with  the  clerk  of  the  county. 
County  Law,  §  142. 

The  supervisor  of  each  town  shall,  on  the  Tuesday  preceding 
the  biennial  town  meeting,  account  with  the  justices  of  the  peace 
and  town  clerk  for  the  disbuisement  of  all  moneys  received  hy 
him.    Toivn  Law,  §  98. 

Every  person  elected  or  appointed  to  the  office  of  county  treaa- 
urer  shall,  before  he  enters  upon  tho  duties  of  his  office,  give  an 
undertaking  to  the  effect  that  he  will  account  for  all  moneys, 
property  and  securities  which  shall  come  into  his  hands  as  treas- 
urer.   County  Law,  §  140, 

Every  supervisor  shall  make  and  deliver  to  the  town  alerk  his 
undertaking  to  the  effect  that  he  will  well  and  truly  keep,  pay 
over  and  account  for  all  moneys  and  property  belonging  to  his 
town  and  coming  into  his  hands  as  such  supervisor.  Town  Law, 
§100. 

"  The  general  principles  of  law  and  equity  as  to  transactions 
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and  amtracts  by  and  with  persons  sustaining  fiduciary  relations 
apply  to  municipal  officers." 

"  It  is  a  well  established  and  salutary  doctrine  that  he  who  is 
entrusted  with  the  business  of  others  can  not  be  allowed  to  make 
such  business  an  object  of  pecuniary  profit  to  himself.  This  rule  ' 
does  not  depend  upon  reasoning  technical  in  its  chamcier  and  is 
not  local  in  its  application.  It  is  based  upon  principles  of  reason, 
of  morality  and  of  public  policy.  It  has  its  foundation  in  the 
very  constitution  of  our  nature  for  it  has  authoritatively  been 
declared  that  man  can  not  serve  two  masters  and  is  recognized 
and  in  force  wherever  a  well  r^ulated  system  of  jurisprudence 
prevails."     2  Dillon,  Mun.  Corp.,  1140. 

"  The  principle  upon  which  they  (trustees)  are  usually  held 
liable  is  that  they  have  received  interest  and  have  used  the  money 
themselves,  or  that  they  have  been  neglignt  ither  in  not  paying 
it  over  or  in  not  investing  it  so  as  to  render  it  productive."  28 
Am.  &  Eng.  Enc.  of  Law,  1080,  citing  New  York  case  of  Munice 
v.  Cox,  9  Am.  Dec  313. 

In  the  long  line  of  cases  cited,  it  appears  to  have  been  assumed 
and  taken  for  granted  that  no  question  exists  as  to  the  liability 
of  trustees  to  account  for  interest  actually  collected  by  them  and 
this  view  appears  to  have  been  taken  by  the  court  in  the  case  of 
Matter  of  Barnes,  140  N.  Y.  468,  wherein  the  court  said,  "A 
trustee  is  not,  in  the  absence  of  misfeasance,  ohai^able  for  inter- 
est not  earned. 

As  regards  the  second  inquiry,  it  may  safely  be  said  tliat  the 
town  board  of  a  town  has  only  such  powers  as  are  expressly  con- 
ferred by  statute.  It  has  no  control  over  town  funda  except  in 
a  supervisory  capacity,  nor  any  authority  to  fix  compensation 
of  the  supervisor  except  as  prescribed  in  section  110  of  the  High- 
way Law. 

Section  85  of  the  Town  Law,  as  amended  by  chapter  452  of  the 
Laws  of  1916,  fixes  the  compensation  of  a  aupervisor  acting  as 
a  town  officer  at  the  rate  of  two  dollars  per  day,  unless  under 
authority  of  the  amendment  (Laws  of  1915,  chap.  452),  a  dif- 
ferent rate  —  not  less  than  two  dollars  per  day  nor  more  than  four 
dollars  per  day,  is  fixed  by  the  board  of  supervisors. 
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oection  85  of  the  Town  Law  also  provides  tbat  a  supervisor 
sliall  be  allowed  and  paid,  in  the  same  manner  as  town  charges 
are  allowed  and  paid,  a  fee  of  one  per  centum  on  all  moneys  paid 
out  by  him  except  moneja  expended  under  the  Hi^way  l^aw. 
This  flection  also  aays:  "  Such  fees  shall  be  in  fvU  compensation 
for  all  services  rendered  by  him  in  respect  to  jnomys  received 
end  paid  ovi  by  him  as  such  supervi$or  as  provided  by  law  except 
the  compensation  provided  under  section  110  of  ike  highway  law." 

Sectitm  110  of  the  Highway  Law  is  as  follows:  ".  The  super- 
visor or  town  clerk  of  each  town  shall  receive  annually,  »a  com- 
pensation for  services  under  this  chapter,  in  lieu  of  all  other 
compensation  and  fees,  an  amount  to  he  fixed  by  the  town  board. 
Such  compensation  shall  be  a  town  charge." 

I  therefore  conclude  that  the  supervisor  of  the  town  should 
account  with  the  proper  officers  of  his  town  for  all  interest  received 
on  deposits,  and  that  the  town  board  can  not  lawfully  contract 
with  the  supervisor  or  permit  him  to  retain  interest  earnings  on 
deposits  as  a  part  of  his  salary  or  compensation. 


In  the  Matter  of  the  Provisions  of  the  Villaob  Law,  Sections 
41  and  101 

(Dated  Febnmry  11,  1016] 

VilUge  fundi,  disposition  of  ntpltti — vflUge  electlont — qualifications  of 
votets. 

Wlien  all  the  charges  against  a  special  fund  have  been  paid,  the  surplns, 
if  any,  may  be  transferred  to  the  general  fund. 

The  village  board  has  authority  to  create  a  special  fund  for  the  erection 
of  a  Bre  house  and  may  appropriate  from  the  general  fund  a  surplus 
transferred  thereto  from  a  special  fund  created  lot  the  purchase  of  a 

To  entitle  a  person  to  vote  at  a  village  election  upon  a  proposition  to 
raise  money  he  must  be  entitled  to  vote  for  an  officer,  and  must  also  he 
the  owner  of  property  in  the  village  HHaesBed  on  the  last  preceding  assesa- 
ment  roll.  A  woman  taxpayer  who  pOHsessea  the  same  quail Hcations, 
except  the  quoliricalion  of  sex,  may  vote  on  a  proposition  to  raise  money 
by  tax  or  assessment. 
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Frederick  H.  Tharaton,  village  clerk,  Jloral  Park,  N.  Y.,  sub- 
mitted a  statement  of  facta  and  inquiries  based  ttereon  as  follows : 

"  1.  How  should  the  surplus  left  in  a  special  fund  created  by 
the  adoption  at  a  village  election  of  an  appropriation  for  the 
purchase  of  the  lot  on  which  to  erect  a  fire  house,  be  applied  ? 

"  2.  May  the  village  board,  by  resolution  or  otherwise,  reappro- 
priate  a  sum  equal  to  such  surplus  from  the  general  fund,  to  be 
used  in  erecting  a  fire  house  on  the  lot  so  purchased  ? 

"  3.  May  an  elector  of  the  village,  whose  name  does  not  appear 
on  the  last  assessment-roll,  vote  on  appropriations  at  the  village 
election  by  reason  of  the  fact  that  his  wife  is  tlie  owner  of  prop- 
erty assessed  on  the  last  assessment-roll  of  the  village  i " 

Teatis,  Comptroller. —  It  is  provided  in  section  101,  subdi- 
vision 9  of  the  Village  Law,  that  when  all  charges  against  a  special 
fund  have  been  paid  the  surplus,  if  any,  may  be  transferred  to 
the  general  fund.  I  believe,  under  the  circumatancea  stated  in 
inquiry  number  1  above,  that  the  board  of  trustees  should  transfer 
to  the  general  fund  the  surplus  existing  in  the  special  fund 
created  for  the  purpose  of  purchasing  a  site  for  a  fire  house. 

In  relation  to  inquiry  number  2,  1  believe  that  the  same  sub- 
division of  section  101  of  the  Village  Law  authorir-es  the  village 
board  to  create  a  special  fund  for  the  purpose  of  erecting  a  firo 
house  on  the  site  purchased  and  to  appropriate  from  the  general 
fund  the  surplus  transferred  from  the  special  fund  created  for 
the  purchase  of  the  site. 

As  to  the  eligibility  of  an  elector  to  vote  at  an  election  on  propo- 
sitions to  spend  money,  section  41  of  the  Village  Law  reads  as 
follows:  "  To  entitle  him  to  vote  upon  a  proposition,  he  must 
be  entitled  to  vote  for  an  officer,  and  he  must  also  be  the  owner 
of  property  in  the  village  assessed  upon  the  last  preceding  assess- 
ment-roll thereof." 

The  Honorable  Attorney-General  rendered  an  opinion  on  March 
6,  1911,  in  which  he  held  that  a  married  woman  may  vote  In  a 
village  upon  a  proposition  to  spend  money  where  she  owns  prop- 
erty assessed  on  the  last  preceding  asaessment-roll,  but  that  her 
husband  does  not  possess  such  qualification  to  vote  unless  he  be 
the  owner  of  property  also  assessed  upon  that  assessment-roll. 
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In  the  Matter  of  tlie  Appeal  of  Clayton  T.  Nye  and  Chasles 
Naole,  Trustees  of  School  Diatrict  No.  1,  Town  of  Great 
Valley,  Cattaraugus  County,  Relative  to  the  Errployment  of 
Clasabei,  E.  Baegy  ae  Teacher  in  Such  District 

Case  No.  314 

(Decided  June  23,  1916) 

Hafntal  of  diatrict  tieuttm  to  ncognixe  Uw  Talidlt7  of  a  tecchei's  contract 
and  to  paj'  her  aalair. 

Wbere  a  contract  hae  been  mode  with  a  dulj  qualiSed  teaciier  for  a 
certain  position  as  provided  bj  law  bj  trustees,  duly  authorized,  the 
contract  muet  be  held  valid,  but  in  this  case  the  employment  of  Miss 
Bargy  by  the  petitioners  at  a  meeting  held  May  6,  1915,  was  unlawful 
and  inelTectual  l>ecauae  one  of  them  was  not  then  a  trustee  of  the  district. 
If  appears  that  the  hoard  of  trustees  of  the  district  consisted  of  Alonio 
T.  Goodman,  Cliarles  Jenke  and  Clayton  T.  Nye,  one  of  the  appellanta 
herein.  Mr.  Xagle  did  not  become  a  member  of  the  board  until  August  1, 
1915,  and  prior  to  that  time  had  no  power  to  participate  in  the  employ- 
ment of  a  teacher.  It  follows  that  thq  appellants  had  no  authority  to 
enter  into  the  alleged  contract  with  Miss  Bargy  on  May  6,  1915.  The 
person  aggrieved  by  the  failure  of  the  district  to  recogniEe  her  contract 
is  Miss  Bargy  and  she  is  the  part;  to  have  properly  instituted  this 
appeal  and  not  the  present  appellants.  Subsequently  Miss  Margaret 
White  was  employed  by  the  district  to  teacli  in  place  of  Miss  Bargy. 
Held,  that  the  employment  of  Miss  Bargy  was  void  and  that  Mils  White 
H-as  properly  employed.     The  appeal  Is  diamiesed. 

George  A.  Adams,  attorney  for  appellants. 

J.  M.  Seymour,  attorney  for  respondents. 

FiNLEY,  Commissioner. —  The  appellants,  Clayton  T.  Nye  and 
Charles  Nagle,  are  at  present  trustees  of  school  district  No.  1, 
town  of  Great  Valley,  Cattaraugus  county.  Such  district  has  a 
board  of  three  trustees.  Mr.  Nye  was  elected  at  the  fCnnual  mat- 
ing held  May  5,  1915,  for  a  term  of  two  years  to  fill  a  vacancy 
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caused  by  the  resignation  of  hia  predecessor,  and  immediately 
entered  npon  the  duties  of  his  office.  Mr.  Nagle  was  elected  at 
such  meeting  for  a  full  term  of  three  years  banning  August  1, 
1915.  It  is  alleged  in  the  petition  that  the  appeJIanta,  as  trustees 
of  the  district,  entered  into  a  contract  with  Clarabel  E,  Bargy  to 
teach  one  of  the  schools  of  the  district  for  a  period  of  iortj  con- 
secutive weeks  commencing  on  or  about  September  7,  1915,  at  a 
compfflisation  of  ten  dollars  a  week.  Such  contract  was  signed  by 
the  petitioners  May  6,  1915. 

It  is  established  by  the  proof  that  the  board  of  trustees  of  the 
district,  subsequent  to  the  annual  meeting  and  prior  to  August  1, 
1915,  consisted  of  Aloazo  T.  Goodman,  Charles  Jenks  and  the 
appellant  Nye.  The  appellant  Xagle  did  not  become  a  member  of 
fuch  board  until  August  1,  1915,  and  prior  to  that  time  had  no 
power  to  participate  in  the  employment  of  a  teacher.  It  follows 
ibat  the  contract  executed  by  the  appellants  with  Miss  Bargy  on 
Miiy  6,  1915,  was  invalid. 

The  petition  alleges  that  a  meeting  of  the  board  of  trustees  was 
held  May  28,  1915,  at  which  were  present  trustees  Goodman  and 
Jenks,  tru&!ee  Nye  being  absent;  that  trustee  elect  Nagle  was 
present  but  took  no  part  in  the  proceedings;  that  no  applications 
from  teachers  were  received  at  such  meeting  and  that  no  contracts 
with  teachers  were  signed  or  authorized.  It  is  further  alleged 
that  on  September  fourth,  the  petitioners  called  a  meeting  of  the 
hoard  of  trustees,  at  which  all  the  trustees,  including  the  appellants 
and  the  respondent,  were  present.  Such  meeting  voted  to  employ 
the  teachers  for  the  ensuing  school  year,  and  expressly  ratified  the 
contract  with  Miss  Bargy. 

The  appellants  complain  of  the  failure  of  the  district  treasiirer 
to  recognize  the  validity  of  the  contract  with  Miss  Bargy  and  of 
his  refusal  to  pay  warrants  drawn  upon  him  for  her  compensation. 
The  appeal  was  not  brought  until  February  7,  1916,  after  Miss 
Bargy  had  attempted  to  recover  compensation  for  her  services  by 
suit  in  a  justice's  court  which  after  trial  before  a  jury  resulted  in 
a  verdict  of  no  cause  of  action.  The  only  question  raised  by  the 
appellants  upon  this  appeal  pertaios  to  the  validity  of  the  contract 
with  iliss  Barg}-.     It  may  well  be  doubted  whether  they  are  the 
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proper  parties  to  institute  audi  appeal.  It  is  obvious  that  Mias 
Bargy  is  the  party  a^^eved  by  the  failure  of  the  district  to 
recc^ize  her  contract  The  respondent  has  not  raised  the  question 
of  misjoinder  of  parties,  and  is  apparently  desirioua  that  the  matter 
be  disposed  of  on  the  facts  as  they  appear. 

The  answer  sets  up  facts  which  directly  contradict  the  allega- 
tions of  the  petition.  The  respondent  allies  that  the  meeting  of 
the  trustees  on  May  28,  1915,  was  held  for  the  purpose  of  con- 
sidering applications  for  positions  as  teachers  in  the  schools  of  the 
district;  that  the  appellant  Nye  was  duly  notified  to  attend  such 
meeting  but  did  not  attend ;  that  the  two  trustees  present  considered 
the  applications  presented,  including  that  of  Miss  Bargy,  and  that 
thereupon  contracts  were  executed  with  Edna  Ostrander  to  teach 
the  grammar  grades  and  with  Margaret  White  to  teach  the  primary 
grades  in  the  main  school  of  the  district.  Miss  Bargy's  appli- 
cation was  not  acted  upon,  Mies  White  being  employed  in  her 
place.  The  district  clerk,  Guy  C.  Taylor,  was  present  and  kept  the 
minutes  of  the  meeting.  A  copy  of  such  minutes  is  annexed  to  the 
answer  and  it  appears  therefrom  that  contracts  were  made  with 
Miss  White  for  the  position  which  is  claimed  by  Miss  Bargy.  The 
district  elerk  and  Mr.  Jenks,  the  other  trustee  present,  both 
poMtiyely  assert,  in  affidavits  annexed  to  the  answer,  that  such 
contracts  were  authorized  and  executed  as  allied  in  the  answer, 

The  appellants  have  not  attempted  to  reply  to  the  answer.  The 
attorney  for  the  appellants,  in  a  letter  addressed  to  the  chief  of  the 
Law  Division,  March  15,  1916,  expressed  surprise  at  the  atate- 
ments  made  in  the  answer  and  said  that  if  they  were  true  he  had 
been  grossly  misinformed  as  to  the  facts,  and  that  he  would  confer 
with  his  clients  relative  to  such  statements.  It  was  su^ested  by 
him  that  if  it  seemed  advisable  to  reply  to  such  statements,  in  the 
form  of  affidavits,  a  few  days  additional  time  would  be  required 
to  procure  and  serve  them.  The  appellants'  attorney  had  not  sub- 
mitted further  evidence  in  support  of  the  contention  that  no  con- 
tracts with  teachers  were  made  or  authorized  at  the  meeting  of 
the  trustees  held  May  28,  1915. 

It  must  he  accepted  as  fully  established  that  a  contract  was  duly 
made  with  Miss  White  to  teach  the  primary  grades  of  the  main 
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achool  in  the  district  and  that  such  contract  was  in  full  force  on 
September  4,  1915,  when  the  appellants  attempted  to  ratify  the 
invalid  contract  previonaly  made  by  them  with  MIbb  Bargy.  The 
law  is  clear  on  this  point.  Where  a  contract  has  been  made  with 
a  qualified  teacher  for  a  certain  position,  in  the  manner  provided 
by  law,  by  trnstees  authorized  to  act,  another  contract  for  the  same 
position,  covering  the  same  period,  may  not  subsequently  be  made 
with  a  different  teacher  by  the  same  of  another  trustee  or  board 
of  trustees. 

The  employment  of  Miss  Bai^  by  the  petitioners  at  the  meet- 
ing held  May  6,  1915,  was  nnlawful  and  therefore  ineffectual, 
because  one  of  them  was  not  then  a  trustee  of  the  district  The 
employment  of  Miss  White  by  two  of  the  three  trustees  in  office, 
on  May  28,  1915,  was  r^ular  and  valid.  The  subsequent 
attempted  ratification  of  the  alleged  contract  with  Miss  Bai^  after 
the  petitioners  had  entered  upon  the  duties  of  their  offices  was 
unauthorized  and  ill^al,  because  a  l^al  contract  with  Miss  White 
for  the  same  position  was  already  in  existence.  The  contract  with 
Miss  Bargy  for  the  school  year  banning  September  7,  1915,  was 
not  binding  upon  the  district,  and  no  part  of  the  mon^  of  the  dis- 
trict may  legally  be  applied  in  payment  of  compensation  for  her 
services  under  such  contract 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Aucb  M.  Barbinokk  in  Eolation 
to  Her  Contract  to  Teach  the  School  in  District  No.  8,  Town 
of  Ghent,  Columbia  County 

Case  No.  317 

(Decided  July  7,  19IS) 

Thfc  teichet  of  a  sdiool  diitrict  who  hx  &  contrut  with  «  tOuuA  dijtitet  but 
whoK  district  tbeieaftei  conMUd«ted  with  another  district  and  rennm- 
beted  u  inch  contolidated  district. 

Staunton  B.  Smith,  district  superintendent  of  echoola  of  the  flrat  super- 
visory district  of  Columbia  county,  executed  an  order  on  May  10,  1S15, 
disMlving  school  district  No.  8,  town  of  Ghent,  and  annexing  iU  terri- 
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torj  to  district  No.  10  of  said  town,  the  consolidated  district  being 
reuumbered  bh  district  No.  3.  This  order  was  to  talie  effect  August  2, 
1B16.  The  appellant  herein,  Alice  M.  Barringer,  prior  t«  the  execution 
of  the  consolidating  order  had  entered  into  an  agreement  with  Qeorge 
M.  Waltermire,  sole  trustee  of  district  No.  8,  tu  teach  the  school  in 
that  district  for  fortf  consecutive  weelcs,  commencing  August  30,  1915, 
at  a  weekly  compensation  of  ten  dollars.  This  contract  was  duly  signed 
00  May  10,  191£i.  but  had  been  made  orally  some  time  previous.  The 
trustees  of  the  consolidated  district  refuse  to  recognize  or  to  employ 
the  appellant  as  a  teacher.  Held,  that  the  contract  of  appellant  waa  a 
valid  contract.     Appeal  sustained. 

Elmer  S.  Luckenbach,  attorney  for  appellant 

Crandell  &  Graf,  attorneys  for  respondent. 

FiNi,ET,  Commissioner. —  It  appears  from  the  papers  in  this 
appeal  that  a  contract  in  the  usual  form  was  executed  by  George 
M.  Waltermire,  sole  trustee  of  district  No.  8,  town  of  Ghent, 
Columbia  county,  and  Alice  M.  Barringer  to  teach  the  school  in 
such  district  for  the  t«rm  of  forty  consecutive  weeks  commencing 
August  30,  1915,  at  a  weekly  compensation  of  ten  dollars  Such 
contract  was  duly  signed  by  the  parties  on  May  10,  1915'  It  is 
alleged  by  the  appellant  that  such  contract  was  eatered  into  in 
pursuance  of  an  oral  understanding  had  between  the  parties  on 
the  day  following  the  annual  meeting  at  which  Mr.  Waltermire 
was  elected  trustee  for  the  ensuing  school  year,  Mr.  Staunton 
B.  Smith,  the  district  superintendent  of  schools  of  the  first  super- 
visory district  of  Columbia  county,  executed  an  order  on  May  10, 
1915,  dissolving  such  school  district  No.  8,  town  of  Ghent,  and 
annexing  the  territory  thereof  to  district  No.  10  of  such  town, 
which  has  since  been  renumbered  district  No.  3.  Such  order  was 
directed  to  take  effect  August  2,  1915.  The  trustees  of  the  con- 
solidated district  have  failed  to  recognize  the  contract  with  the 
appellant  and  have  refused  to  provide  a  position  for  the  appellant 
during  the  term  specifed  in  the  contract  She  duly  presented 
herself  at  the  school  in  former  district  No.  8,  town  of  Ghent,  and 
requested  the  former  trustee  thereof  that  she  be  permitted  to  teacli 
as  provided  in  the  contract.  The  appellant  appeals  from  the 
refusal  of  the  trustsee  of  the  consolidated  district  to  permit  her 
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to  fulfill  her  contract,  and  aaka  that  a  deeieion  be  rendered  adjudg- 
ing such  contract  to  be  a  valid  and  binding  obligaticn  of  the  con- 
solidated district. 

The  reapondents  contend  that  the  trustee  of  the  dissolved  dis- 
trict did  not  have  the  legal  authority  to  enter  into  a  contract  with 
a  teacher  at  the  time  when  such  contract  was  eKecuted.  The  facts 
as  they  appear  do  not  sustain  this  contention.  Mr.  Waltermire 
was  trustee  of  the  district  wh^i  the  contract  was  executed,  and 
it  does  not  appear  that  he  had  been  notified  oi  the  execution  of  an 
order  dissolving  district  No.  8  and  annexing  the  territory  thereof 
to  district  No.  10,  now  district  No.  3.  The  district  superintend- 
ent states  that  he  notified  the  former  trustee  of  his  intention  to 
consolidate  the  districts,  but  he  does  not  state  that  he  served  notice 
of  the  execution  of  the  order,  either  before  or  after  the  annual 
meeting  which  elected  Mr.  Waltermire  as  trustee  of  the  district. 
Tt  is  evident  from  the  facts  as  they  appear  that  the  annual  meet- 
ing was  l^ally  authorized  to  elect  a  trustee,  and  that  when  such 
trustee  was  elected  he  was  authorized  to  employ  a  teacher  for  the 
ensuing  school  year. 

There  is  nothing  in  the  case  that  indicates  that  either  Mr. 
Waltermire^  the  trustee  of  former  district  No.  8,  or  the  a|^llant 
was  guilty  of  bad  faith  in  entering  into  the  ctmtract.  It  was 
apparently  assumed  by  Mr.  Waltermire  that  the  district  would  be 
continued  during  the  ensuing  year,  and  that  therefore  it  would 
be  necessary  to  open  and  maintain  a  district  school.  If  it  was 
established  by  competent  proof  that  an  order  dissolving  the  district 
and  annexing  the  territory  thereof  to  adjoining  district  No.  10, 
now  district  No.  3,  had  been  executed  when  the  trustee  entered 
into  the  contract  with  the  appellant  for  the  ensuing  school  year, 
and  that  the  trustee  had  knowledge  of  such  consolidation  at  that 
time,  it  would  neceesarily  follow  that  such  contract  had  been 
executed  in  bad  faith  and  it  would  be  proper  to  determine  on 
appeal  that  the  contract  was  invalid.  In  the  absence,  however, 
of  such  proof,  the  presumption  exists,  that  the  contract  is  valid 
and  enforeibla 

Tlie  order  of  a  district  superintendent,  dissolving  a  school  dis- 
trict and  annexing  its  territory  to  another  district,  may  not  be 
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construed  as  impairing  the  obligatitm  of  an  existing  contract  with 
a  teacher.  A  teacher's  contract  CKecuted  prior  to  the  taking  effect 
of  an  order  of  consolidation  becomes  the  contract  of  the  consoli- 
dated district,  unless  it  appears,  as  above  indicated,  that  such 
contract  was  ^ecuted  after  due  notice  of  the  order  of  consolida- 
tion. The  consolidated  district  succeeds  to  all  the  rights  of 
property  poasessed  by  the  dissolved  district  (see  Education  law, 
§  137)  and  it  must  logically  follow  that  such  district  incurs  the 
contractual  obligations  existing  at  the  time  of  the  consolidation. 
The  failure  of  the  trustees  of  the  consolidated  district  to  provide 
a  school  or  position  for  the  teacher,  according  to  the  terms  of  the 
contract,  is  a  breach  of  the  contract,  for  which  damages  may  be 
awarded  in  a  proceeding  properly  brought  in  a  tribunal  having 
jurisdiction. 

Applying  such  principles  to  the  case  at  hand,  it  must  be  held 
that  the  contract  executed  by  the  trustee  of  former  district  No.  8, 
town  of  C^hent,  with  the  appellant,  to  teach  the  school  in  that  dis- 
trict for  the  term  beginning  August  30,  1915,  was  a  valid  con- 
tract, and  the  failure  of  the  trustees  of  the  consolidated  district 
to  comply  with  the  terms  thereof  is  a  breach  of  such  contract. 

The  papers  on  appeal  do  not  present  sufficient  proof  to  justify 
the  assessment  of  damages  against  the  district  for  the  failure  to 
comply  with  the  terms  of  the  contract.  The  respondents  allege 
that  the  appellant  had  ample  opportunity  to  obtain  a  position  as 
a  teacher  elsewhere  within  the  supervisory  district.  This  fact 
does  not  mat^ally  affect  the  validity  of  the  contract  but  merely 
bears  upon  the  question  of  damages.  The  remedy  by  ai^teal  is 
not  appropriate  where  the  relief  son^t  is  the  recovery  of  dam- 
age&  It  has  been  usual  in  cases  involving  violation  of  contract 
to  require  the  parties  to  seek  redress  in  the  courts.  If  the  parttee 
are  unable  to  agree  as  to  the  damages  which  have  accrued  because 
of  the  failure  of  the  respondent  trustees  to  carry  out  the  contract, 
it  will  be  necessary  for  the  appelant  to  proceed  by  appropriate 
action  in  the  courts.  '  It  is  su^ested,  however,  that  effort  be  made 
to  compromise  the  appellant's  claim,  so  as  to  avoid  litigation. 

The  appeal  is  sustained. 
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It  is  hereby  ordered-  that  the  contract  between  George  M, 
Waltermire,  trustee  of  former  district  No.  8,  town  of  Ghent, 
Columbia  county,  and  Mrs.  Alice  M.  Barringer,  be  and  the  same 
hereby  is  declared  to  be  a  valid  contract;  and  that  because  of  the 
diBeolution  of  auch  district  No.  8  and  its  annexation  to  district 
No.  10,  now  district  No.  3,  such  contract  be  and  the  same  hereby 
is  declared  to  bo  a  binding  obligation  of  said  consolidated  district 


In  the  Matter  of  the  Appeal  of  Clabk  N.  Bakbb  and  E.  Tabbb 
Caldwell,  from  the  Action  of  a  District  Meeting  in  Union 
Free  School  District  No.  5,  Town  of  Pawling,  Dutchess  County 

Case  No.  318 

(Decided  July  7,  1916) 

Two  individnaU  In  a  district  school  boaid  whose  appointmentB  hare  not  bMn 
directly  attacked  or  8«t  aside,  who  hare  acted  <s  anch  membets  aie  not 
under  coloi  ot  title  and  are  de  facto  numbers  of  tbo  boaid. 

The  qualified  electors  of  union  free  school  district  No.  6,  town  of 
Pawling,  Dutchess  county,  had  a  special  meeting,  duly  called,  and 
adopted  a  resolution  authorizing  the  erection  on  a  designated  site  of 
a  new  school  building  and  directed  the  levy  of  a  tax  to  pay  therefor. 
Subsequently,  some  question  having  been  raised  as  to  the  suitability  of 
the  site  selected,  the  matter  was  taken  up  with  the  State  Education 
Department  with  the  result  that  another  meeting  was  called  to  consider 
the  site  proposition.  A  resolution  was  thereat  adopted  selecting  a  site 
other  than  that  originally  selected.  A  petition  was  subsequently  pre- 
sented to  the  board  asking  that  a  special  meeting  be  called  to  rescind 
the  resolution.  The  board  laid  the  petition  upon  the  table  at  its  meeting 
and  the  appeal  herein  is  from  such  action.  Held,  that  the  petition  sub- 
mitted did  not  disclose  any  tact  showing  that  the  resolution  of  the 
special  meeting  did  not  fairly  express  the  will  of  the  district,  and  that 
under  the  facts  shown  interference  by  this  Department  would  be  unwar- 
ranted.     Appeal   dismissed. 

Downing  &  Blessing,  attorneys  for  respondents. 

FiwLEY,   Commissioner. — A  special   meeting  of  the  qualified 
electors  of  union  free  school  district  No.  6,  town  of  Pawling, 
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Dutchess  county,  was  dul,v  called  and  held  on  February  16,  1914, 
for  the  purpose  of  desigiiatiDg  a  new  site  for  a  school  building  in 
3uch  district,  and  of  voting  upon  a  resolution  authorizing  the 
erection  thereon  of  a  new  school  building  and  the  levy  of  a  tax  to 
be  collected  in  installments,  in  the  sum  of  $35,000.  At  such 
meeting  a  certain  site  described  in  the  resolution  was  designated, 
and  a  reeolution  was  adopted  appropriating  the  said  sum  of 
$35,000  for  the  erection  of  a  new  building  thereon.  The  resolu- 
tion designating  the  site  was  adopted  by  a  vote  of  thirty-one  to 
twenty-nine,  while  the  resolution  providing  for  the  erection  of  the 
building  was  adopted  by  a  vote  of  forty-five  to  twenty-three. 
Complaint  was  subsequently  made  as  to  the  suitability  of  the  site 
selected,  and  after  consultation  with  representatives  of  this  Depart- 
ment it  was  determined  that  a  meeting  should  be  h^d  for  the  pur- 
pose of  voting  upon  a  resolution  to  rescind  the  action  of  the 
former  meeting  in  selecting  such  site.  Such  meeting  was  held  on 
April  21,  1915,  at  which  a  resolution  to  rescind  was  adopted  by  a 
vote  of  seventy-two  to  twenty-eight.  The  notice  of  the  meeting 
called  for  the  submission  of  resolutions  for  the  acijuisitiou  of  cer- 
tain sites  described  therein,  but  the  meeting  failed  to  designate 
another  site.  The  matter  of  the  designation  of  a  new  site  was 
discussed  from  time  to  time  by  the  board  of  education,  there 
apparently  being  a  difference  of  opinion  among  the  members  as  to 
the  site  to  be  submitted.  The  board  finally  adopted  a  resolution 
directing  that  a  district  meeting  be  called  for  January  21,  1916, 
to  vote  upon  a  site  to  be  described  in  the  notice.  Such  meeting 
was  duly  held  and  a  resolution  selecting  the  site  described  in  the 
notice  was  adopted  by  a  vote  of  forty  to  twenty-nine, 

A  petition  signed  by  thirty -seven  persons  who  claimed  to  be 
duly  qualified  electors  of  the  district  was  presented  to  the  board 
at  a  meeting  held  February  7,  1016,  asking  that  a  special  meeting 
be  called  for  the  purpose  of  voting  upon  resolutions  to  reconsider 
and  rescind  the  resolution  authorizing  the  ererticm  of  the  new 
sdiool  building  and  the  resolution  designating  a  new  site,  and  also 
upon  a  resolution  to  appropriate -the  sum  of  $2,500  for  the  pur- 
pose of  altering  nnd  i-epsiiring  the  present  school  building  in  the 
district.     The  petition  was  acted  upon  by  the  board  at  a  special 
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meeting  held  for  the  purpoae,  and  it  was  voted  to  lay  the  same 
upon  the  table. 

The  appellants  appeal  from  the  failure  of  the  board  of  educa- 
tion to  act  upon  such  petition  and  request  that  an  order  be  issued 
directing  the  board  t»  call  a  special  meeting  to  consider  the  resolu- 
tions referred  to  in  the  petition. 

Question  has  been  raised  as  to  the  sufBciency  of  the  petition 
and  as  to  the  effect  of  the  failure  of  the  appellants  to  file  their 
petition  on  appeal  within  the  period  of  thirty  days  from  the  date 
of  the  meeting  called  by  the  board  to  consider  the  petition.  The 
respondents  have,  however,  set  forth  in  full  detail  their  reasons 
for  refusing  to  act  upon  the  petition,  and  it  seems  appropriate  to 
dispose  of  the  questions  raised  in  accordance  witJi  the  facts 
submitted. 

It  appears  from  the  answer,  the  all^ations  of  which  have  not 
been  epccifically  denied,  that  the  matter  of  the  selection  of  a  new 
school  site  and  the  erection  of  a  new  school  building  thereon  has 
been  under  discussion  for  more  than  two  years.  The  records  of 
this  Department  show  that  the  present  school  facilitiee  do  not 
meet  the  requirements  of  the  district.  The  board  haa  been  fre- 
quently advised  by  this  Department  that  it  would  be  necessary 
to  improve  existing  conditions  before  the  school  could  be  approved 
as  complying  with  the  established  standards  of  secondary  educa- 
tion. The  meeting  at  which  the  appropriation  for  a  new  build- 
ing was  voted  was  apparently  called  after  repeated  recommenda- 
tions as  to  the  necessity  for  improved  school  conditions  by  proper 
officers  of  the  Department,  The  meeting  at  which  such  resolution 
was  adopted  was  duly  advertised  and  was  fully  attended.  The 
vote  in  favor  of  the  new  building  was  decisive.  The  petition  does 
not  disclose  any  fact  indicating  that  the  vote  in  favor  of  such  reso- 
lution did  not  fairly  express  the  will  of  the  district  The  appel- 
lants have  failed  to  present  proof  showing  that  the  present  school 
building  could  be  repaired  for  the  amount  specified  in  the  petition 
requesting  that  a  special  meeting  be  called.  Acting  under  author- 
ity of  the  resolution,  plans  and  specifications  have  been  submitted 
to  and  approved  by  this  Department. 


Pdr,yGOOgIe 


COS  Staib  Dsfartment  Reports 

Education  Deputment 

The  necessity  for  &  new  sdiool  building  on  a  aew  site  h&s  been 
thus  fullj  recognized  by  this  Bepartment  and  by  the  board  of 
educatiim  of  the  district.  The  appellants  have  not  attempted  to 
Aaw  that  the  site  selected  is  inaccessible,  unsanitary  or  otherwise 
unsuitable.  It  clearly  appears  to  be  for  the  educational  interests 
of  the  district  that  the  controversy  as  to  the  locatioa  of  the  new 
building  and  the  erection  of  such  building  be  terminated.  The 
wishes  of  the  district  in  respect  to  the  proposed  school  improve- 
joent  have  be«i  fairly  and  emphatically  expressed.  Interference 
by  tiiis  Department  tending  toward  further  delay,  upon  the  facts 
presented  by  the  af^llants,  is  unwarranted. 

The  appellants  have  questioned  the  validity  of  the  act  of  the 
board  of  education  in  calling  the  special  meeting  held  January  36, 
1916,  because  at  that  time  three  of  tiie  members  of  the  board 
were  not  qualified  to  act.  It  appears  that  the  board  of  education 
of  the  district  consists  of  six  members.  Two  of  such  members 
resigned,  and  their  succeesors  were  appointed  by  three  of  the  four 
remaining  members  who  were  present  at  a  meeting  of  the  board. 
It  is  insisted  that  the  two  members  so  appointed  were  not  l^ally 
appointed  and  could  not  participate  in  the  acts  and  proceedings 
of  the  board.  No  direct  effort  has  been  made  to  set  aside  the 
appointment  of  such  members.  They  have  acted  with  the  other 
members  of  the  board,  with  the  understanding  that  they  were 
legally  appointed.  They  appear  to  have  held  office  under  color 
of  title  and  must  therefore  be  considered  as  de  facto  members  of 
the  board.  The  acts  and  proceedings  of  the  board  participated  in 
by  the  members  so  appointed  are  legal  and  will  bind  the  district 
to  the  same  extent  as  though  they  had  been  duly  appointed  by  a 
majority  of  a  quorum  o£  the  board.  The  act  of  the  special  meet- 
ing held  January  26,  1916,  designating  the  new  site,  is  not  on 
this  account  invalid. 

The  appeal  is  diBmissed. 
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In  the  Matter  of  the  Appeal  of  David  F.  Basrt  from  Certain 
Acta  of  the  Trustee  of  Sdiool  District  No.  9,  Town  of  Saranac, 
Clinton  County 

Case  No.  319 

(Decided  Jul;  T,  1916) 

Where  an  appecl  U  dearly  based  upon  apltef  nl  malice  azaliut  proper  «3im\ 
antborltlea  ft  alionld  be  dinnitaed. 

David  F.  Barry,  the  i4>peIlBiit,  alleges  that  be  is  a  resident  and  tax- 
payer of  lehixil  district  No.  9,  town  of  Saranac,  Clinton  county.  His 
complaint  is  that  certain  actions  of  the  trustee  of  that  district,  E.  C. 
Bartlett,  hare  been  improper.  The  charges  and  counter  charges,  as 
between  the  parties,  show  that  the  matter  is  purely  persoDal.  Nothing 
is  shown  bearing  upon  the  interests  of  the  school  of  the  district.    Appeal 


FisuEY,  CommisBioner. —  The  appellant  alleges  that  he  is  a 
resident  and  taxpayer  of  school  district  No.  9,  town  of  Saranac, 
ClintfHi  county.  He  complains  of  certain  acts  of  E.  C.  Bartlett, 
the  trustee  of  such  district.  Nnioerons  pleadings  supported  by 
afSdavits  have  been  filed  by  the  respective  parties.  The  i^arges 
and  counter  charges  contained  therein  show  that  the  controversy 
is  merely  a  personal  one  and  between  the  parties.  The  facts 
relied  on  are  trivial  and  for  the  most  pert  bear  no  relation  to  the 
welfare  of  the  school  or  the  interests  of  the  children  of  the  district 

The  petition,  reply  and  other  pleadings  of  the  appellant,  indi- 
cating, as  they  do,  spiteful  malice  and  resentful  hostility  to  those 
in  charge  of  the  affairs  of  the  district,  are  not  worthy  of  conaid- 
erati<Hi.  The  remedy  of  appeal  in  school  controversies,  provided 
by  statute,  was  not  designated  to  permit  the  exploitation  of  per- 
sonal enmity  or  the  indulgence  by  the  parties  of  immaterial  and 
groundless  recrimination  and  abuse.  Where  the  papere  on  an 
appeal  disclose  such  a  purpose  the  only  appn^riate  disposition  of 
the  appeal  is  its  summary  dismisml, 

Hie  appeal  herein  is  dinnissed. 
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In  the  Matter  of  the  Appeal  of  Anna  M.  Mdrpiit  from  the  Detei-- 
mination  of  the  State  Teacuebs'  Retibement  Fund  Boakd, 
Rejecting  her  Application  for  Retirement 

Case  No.  S21 

(Decided   July  7,   1916) 

PbTiIul  diublUty  u  a  baaia  foi  rejectlnz  appUcatten  for  ntirement  mnat  Im 
affinnatively  ahown. 

Anna  M.  Murphy,  the  appellant,  la  a  public  school  teacher  in  the  village 
of  HooBick  Falls,  N.  Y.,  having  taught  more  than  twenty-eight  years. 
She  made  application  for  retirement  to  the  State  Teachers'  Betirement 
Fund  Board  and  for  an  allowance  of  an  annuity  ae  provided  tor  by  sec- 
tion 1109  of  the  Education  Law  as  amended  by  chapter  44,  Laws  of  1014. 
She  flled  the  affidavit  of  a  physician  as  t«  her  being  subject  to  attacks  of 
Bpasmodic  bronchial  asthma  caused  bj  diallc  dust  in  the  school  room. 
The  consulting  pliysician  of  the  school  reported,  however,  that  she  had 
no  physical  disability  upon  which  to  baae  her  retirement.  Her  application 
was  rejected  as  not  sufficient  to  prove  permanent  pbysleal  incapacity  tor 
further  school  work.    Appeal  dismisaed. 

FiNLEY,  Commissioner. —  The  applicant  is  a  teacher  in  the  pub- 
lic schools  of  the  village  of  Hoosick  Falls,  N.  T,  Having  taught 
for  a  period  of  more  than  twenty-eight  yearB  she  applied  to  the 
State  Teachers'  Retirement  Fund  Board  for  retirement  from 
service  and  for  the  allowance  of  an  annuity,  on  January  12,  1916, 
pursuant  to  the  provisions  of  section  1109  of  the  Education  Law, 
as  amended  by  chapter  44  of  the  Laws  of  1914.  The  application 
was  based  upon  length  of  service  and  allied  physical  disability. 
After  due  consideration  of  the  evidence  the  Board  denied  the 
application,  and  the  appellant  appeals  from  such  determination. 

The  appellant  was  forty-seven  years  of  age  when  she  made  the 
application.  She  produces  the  eifilidavit  of  a  physician  showing 
that  she  had  been  afflicted  with  "  attacks  of  spasmodic  bronchial 
asthma  due  to  the  irritation  caused  principally  by  chalk  dust  in 
the  school  room,"  and  stating  that  he  had  repeatedly  advised  the 
appellant  to  give  up  teadiing.    The  appellant  was  examined  by 
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the  consulting  ph^'aician  of  the  Board  who  reviewed  the  evidence 
pertaining  to  her  physical  coadition  and  reported  that  she  should 
not  be  retired  because  of  disability.  The  Board  thereupon  detei^ 
mined  that  the  evidence  of  diaability  was  not  sufficient  to  prove 
permanent  physical  incapacity  for  further  school  work,  and  on 
this  account  rejected  her  request  for  retirement. 

The  facts  presented  indicate  clearly  that  the  Board  has  fairly 
exercised  the  discretionary  power  conferred  upon  it  by  the  statute, 
of  rejecting  the  request  of  the  appellant  for  retirement  for  reasons 
deemed  by  it  to  be  satisfactory,  and  the  determination  of  the  Board 
should  not  be  disturbed. 

The  appeal  is  dismissed. 

In  the  Matter  of  the  Appeal  Fboh  thk  Proobedihos  of  thb 
Anncai,  Meetiho  Held  in  District  No.  8,  Town  of  Leon,  Cat- 
taraugus County 

Case  No.  328 

(Decided  Julf  12,  1916) 

Where  a  ballot  fi  ahowa  to  have  boan  franAuIently  taktn  vltk  tba  nanlt  of 
depiiTini  an  innocent  contaatant  of  a  majoiitr  to  wliidi  bo  la  entitled, 
be  ii  entitled  to  the  oflLee. 

The  appellants  Include  Charlie  Fralkk  and  four  other*  of  tha  aleotora 
entitled  to  vote  at  the  annual  diatrict  meeting  held  Kay  2,  IDIS,  in 
district  Ko.  8,  town  of  Leon,  Cattaraugua  county.  At  that  meeting, 
although  but  nine  electora  weie  present,  ten  ballota  were  caat,  five  for 
the  appellant  Fralick  and  five  for  Franli  Ktmt;  no  election  waa  declared. 
Two  votes  tor  Kysor  were  evidentl;  cut  by  the  one  person  since  the 
papers  were  folded  one  within  the  other.  Appeal  auatained  and  the 
election  of  Charlie  Fralick  declared. 

FiHLKY,  Commissioner. —  The  appellants,  Charlie  Fralick, 
Frank  Watchtei,  Enlph  D.  Fancher,  Addie  Fralick  and  Mary 
Watchter,  all^e  in  their  petition  that  at  the  annual  district  meet- 
iug  held  May  2, 1916,  in  district  No.  8,  town  of  Leon,  Cattaraugus 
county,  N.  Y.,  nine  duly  qualified  electors  of  the  district  were 
present  and  voted  upon  the  election  of  a  trustee  for  the  school  year 


Staib  Dipt.  R«pt.—  Vol.  8 


Pdr,yGOOgIe 


610  State  Dsfabticxnt  Rsposis 

Education  Dq>krtmatt 

beginning  August  1,  1916 ;  (iat  twu  ballota  were  taken  for  t 
and  in  each  case  it  was  discovered  that  two  votes  had  be«i  closely 
f(^ded  together  to  appear  as  one;  that  the  total  numbOT  of  TOtee 
coonted  by  the  tellers  waa  ten  upon  each  ballot  taken,  of  wbitii 
five  votes  were  cast  for  the  appellant,  Charlie  Fralick,  and  five 
votes  for  one  Frank  Kysor.    No  electiwi  waa  declared. 

The  petition  and  affidavits  were  duly  served  upon- the  deA  of 
the  district  on  the  10th  day  of  June,  1916.  No  answer  haa  been 
interposed  and  the  facts  stated  in  the  petition  and  affidavits  must 
be  deemed  to  be  admitted. 

The  appellants  present  the  affidavits  of  five  qualified  electors 
who  were  present  and  voted  at  the  meeting,  each  of  whom  states 
that  he  voted  for  Charlie  Fralick  for  the  office  of  trustea  Thwe 
were  only  nine  qualified  electors  present  at  the  meeting.  It  thus 
appears  that  the  appellant  Fralick  waa  supported  hf  a  majority 
of  the  votCTS  and  was  therefore  l^ally  elected  to  &e  office  of 
trustee. 

It  appears  that  two  of  the  votes  cast  were  so  folded  togetiier 
as  to  present  the  appearance  of  a  single  vote,  each  of  which  con- 
tained the  name  of  Fraiilc  Kysor,  who  was  the  opponent  of  the 
appellant  Fralick.  It  is  contended  by  the  appellants  that  one 
of  these  votes  should  not  have  been  counted  by  the  tellers.  This 
contention  is  supported  by  the  decision  of  Superintendent  Draper 
in  the  appeal  of  John  A.  Weatherwas  from  the  proceeding*  of 
the  annual  school  meeting  in  district  No.  10,  towns  of  Schaghticoke 
and  Lansingbnrgh,  decided  February  9,  1887,  and  reported  in  the 
volume  of  Judicial  Decisions  at  page  190.  It  was  there  held  that 
where,  upon  a  vote  for  trustee,  two  ballots  are  found  folded  to- 
gether the  preeumption  is  that  the  vote  is  fraudulent,  and  when 
it  is  found  that  the  ballots  cast  exceed  the  poll  list  by  one,  both 
ballots  should  be  rejected. 

Upon  the  statements  contained  in  the  petition  and  affidavits, 
which  stand  admitted,  it  is  clear  ihat  the  appellant,  Chariie 
Fralick,  was  duly  elected  trustee  of  said  district  upon  the  first 
ballot 

The  appeal  is  sustained. 
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It  is  hereby  ordered  that  Charlie  Fralick  be  and  he  hereby  is 
declared  the  duly  elected  trustee  of  district  No.  8,  town  of  Leon, 
Cattaraugus  county,  N.  Y.,  for  the  school  year  beginning  August 
1,  1916. 


In  the  Matter  of  the  Appeax  Fbou  thb  Prooeedings  op  the 
Annuai.  Meetiito  Held  in  District  No.  13,  Town  erf  Clinton, 
County  of  ainton,  N.  T.,  May  2,  1916 

Case  No.  324 

(Decided  Jntj  14,  1916) 

Effect  of  taking  a  viva  voc«  vote  for  district  officon  instead  of  «  vote  Ity 
liaUot 

Edward  Rushford,  the  appellant.  Is  s  reeident  and  qualifled  elector  of 
district  No.  13  in  the  town  and  county  of  Clinton,  N,  Y.,  and  appeals 
from  the  proceedings  of  the  annual  meeting  in  that  district  on  May  2, 
1S16,  when  David  B.  Whalen  was  declared  elected  trustee,  Daniel  Itobare 
was  declared  collector  and  that  another  resident  was  declared  district 
clerk  and  that  in  each  case  such  election  was  by  viva  voce  vote  of  those 
present  instead  of  by  ballot.  Held,  that  under  section  E27  of  the  Educa- 
tion Law,  the  said  election  was  not  legal;  that  the  election  of  the 
persona  named  must  be  set  aside  and  another  meeting  held  for  the  election 
of  district  officers  and  the  appropriation  of  money  for  the  payment  of 
district  ezpemes.    Appeal  sustained. 

FiNtBY,  Commissioner. —  The  appellant,  Edgar  Rnshford,  is 
a  resident  and  qualified  elector  of  school  district  No.  13,  town 
of  Clinton,  Clinton  county,  N,  T.  He  alleges  in  his  petition  that 
at  the  annual  meeting  held  in  such  district  on  May  2,  1916,  David 
B.  Whalen  was  declared  elected  trustee,  Damiol  Robare  was  de- 
clared elected  collector  and  that  another  resident  of  the  district 
was  declared  elected  district  clerk,  and  that  all  of  such  officers 
were  voted  for  by  viva  voce  votes  of  those  present  instead  of  by 
ballot  It  ia  further  alleged  that  no  appropriations  were  made  or 
voted  upon  at  said  annual  meeting  for  the  ensuing  school  year. 
On  the  27th  day  of  May,  1916,  a  copy  of  the  appeal  herein  was 
personally  served  upon  said  David  6.  Whalen,  and  also  upon 
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Daniel  Hobare,  the  collector  80  declared  elected  at  said  meeting. 
The  petition  on  appeftl  was  filed  at  this  Department  on  May  29, 
1916.  No  answer  to  said  appeal  has  been  received  or  filed  and 
the  allegations  contained  in  the  petition  are,  therefore,  deemed 
to  be  admitted. 

Section  237  of  the  Education  Law  provides  that  all  district 
officers  shall  be  elected  by  ballot.  The  offioera  declared  elected  at 
said  annual  district  meeting  were  not,  therefore,  legally  dected 
at  said  annual  meeting,  and  their  eleotion  must  be  set  arade  and 
another  meeting  be  held  for  the  election  of  district  officers  and 
the  appropriation  of  money  for  the  payment  of  district  expenses. 

The  appeal  ia  herein  sustained. 

It  is  ordered,  That  the  acts  and  proceedings  of  the  annual  meet- 
ing held  in  district  No.  13,  town  of  Clinton,  county  of  Clinton, 
on  May  2,  1916,  in  the  election  of  trustee,  clerk  and  collector  of 
said  district  for  the  school  year,  beginning  August  1,  1916,  be,  and 
the  same  hereby  are,  set  aside  and  declared  of  no  effect;  and  thai 
the  clerk  of  said  district  be,  and  he  hereby  is,  directed  to  call  a 
q)ecial  meeting  of  the  qualified  electors  of  said  district  as  pre- 
scribed by  law,  to  be  held  within  twenty  days  from  the  date  of 
this  order  for  the  purpose  of  electing  district  officers  and  for  the 
transaction  of  such  other  business  as  should  properly  come  before 
the  umual  district  meeting. 


In  the  Matter  of  the  Appeal  of  WrLLiAM  Tappbn  Frwn  the  Elec- 
tion of  Trustee  in  District  No.  11,  Town  of  Thompson,  Sulli- 
van County,  N,  T. 

Case  No.  325 

(l>ecided  July  14,  191S.) 

Inqnopn  TOtet  ihotild  not  Iw  leceived  or  counted  en  tbe  election  of  a  tnutee. 

On  Maj  8,  191B,  in  district  No.  II,  town ofThompson, SallivMi county, 

A  meeting  was  held  for  the  election  of  trustee,  at  which  seven  Totet  were 

offered;    Max    Sternberg    receiving    foui    utd    the    nppellutt,    William 
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Tappen,  three  votes.  One  of  the  Sternberg  rotee  wu  cut  bj  ft  minor 
Mid  two  other  votes  for  Sternberg  were  caet  by  pereous  not  citiienH  of 
the  United  States.  In  view  of  these  facta  held,  that  Max  Sternberg  was 
not  duly  elected  tnutee  and  that  a  new  election  must  be  held.  Appeal 
Buetained. 

John  D.  LyonB,  attorney  for  appellant. 

FiNLBT,  Oonimi83ioiier. —  It  appears  from  the  petition  herein, 
which  has  not  been  answered,  th^t  at  the  annual  meeting  of  ■liB' 
trict  No.  11,  town  of  Thomp8(ai,  Snllivan  county,  held  May  2, 
1916,  seven  votes  were  cast  for  the  election  of  trustee,  of  which 
Max  Sternberg  received  four  votes  and  the  appeilaut,  William 
Tappen,  three  votes.  It  also  appears  from  the  petition  that  one 
of  the  votes  was  cast  by  a  person  under  twenty-one  years  of  age 
and  that  if  such  vote  had  not  been  cast  the  result  of  the  election 
would  have  been  a  tie.  It  is  also  allied  that  two  votes  weire  cast 
by  residents  of  the  district  who  were  not  citizens  of  the  United 
States  and  were  not  entitled  to  vote  at  snch  meeting,  and  that  if 
these  votes  had  not  been  received  and  counted  the  appellant  would 
have  been  elected  trustee.  The  appellant  asks  that  the  election 
be  declared  void  and  that  a  new  election  be  ordered.  In  view 
of  the  facts  stated  in  the  petition,  which  must  be  deemed  to  be 
true  since  no  answer  has  been  interposed,  it  must  be  held  that 
Max  Sternberg  was  not  duly  elected  trustee  of  the  said  district 
and  that  a  new  election  be  held. 

The  appeal  herein  is  sustained. 

It  is  ordered:  That  the  aots  and  proceedings  of  the  annual 
meeting  held  in  district  No.  11,  town  of  Thompson,  Sullivan 
county,  on  May  2,  1916,. in  die  election  of  trustee  of  said  dis- 
trict for  the  BchofA  year  bei^nniiig  August  1,  1916,  be,  and  the 
same  hereby  ar^  set  aside  and  that  the  clerk  of  said  district  be, 
nnd  he  hereby  is,  directed  to  call  a  special  meeting  of  the  qualiSed 
electors  of  said  district  aa  prewsribed  by  law,  to  be  held  within 
twenty  days  from  the  date  of  t3iifl  order  for  the  purpose  of  electing 
a  trustee  of  said  district  for  the  school  year  beginning  August  1, 
1916. 
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In  the  Matter  of  the  Appeal  of  Osis  Q.  Flint  from  the  Pro- 
ceedings of  the  Annual  Meeting  in  Union  Tree  School  District 
No.  2,  Town  of  Athena,  Greene  County,  May  2,  1916 

Case  No.  322 

(Decided  J11I7  21,  IftlO.) 

no  election  of  Mrs.  Lanra  H.  S.  Van  Loui  as  a  memlwi  of  the  icliool  board 
in  cafd  district  objected  to  an  the  sronnd  that  she  ia  ineligible. 

On  Me.j  2,  ISie,  Mrs.  Laura  M.  S.  Van  Loan  was  elected  a  member  of 
the  board  ot  education  of  union  free  school  district  No.  2,  town  of  Athena, 
Greene  county.  In  the  petition  herein  it  is  allied  that  at  the  time  of 
her  election  ahe  did  not  own  or  hire  taxable  real  property  in  the  diatrict 
and  she  wae  not  otherwise  qualified  to  vote  at  district  meetings.  Hra. 
Van  Loan  ha*  Bhown  that  ehe  ia  over  twenty-one  years  of  age  and  has 
resided  in  the  district  for  the  fifteen  years  last  past  and  that  on  Hay  8, 
1915,  ahe  became  the  owner  of  an  undivided  one-third  interest  in  certain 
real  estate  in  said  district  by  virtue  of  a  deed  executed  by  Frank  O.  Van 
Loan  and  Edwin  C.  Van  Loan.  The  election  of  Mra.  Van  Loan,  therefore, 
held  to  be  entirely  valid.    Appeal  dismissed. 

Orin  Q.  Flint,  petitioner  in  person. 

FiHaoATT,  Deputy  Conunissioner. —  The  appellant  is  a  member 
of  tiie  board  of  education  of  union  free  school  district  No.  2, 
town  of  Athens,  Greene  county.  He  complains  of  the  Section  of 
Mrs.  Laura  M.  S.  Van  Loan  as  a  member  of  such  board,  at  the 
annual  meeting  held  in  such  district  May  2,  1916.  It  is  all^d 
in  the  petition,  upon  information  and  belief,  that  Mrs.  Van  Loan 
was  ineligible  to  hold  the  office  to  which  she  was  elected  in  &at 
she  did  not  own  or  hire  taxable  real  property  in  the  diatrict,  and 
was  not  otherwise  qualified  to  vote  at  district  meetings.  The 
appellant's  petition  is  supported  by  the  affidavits  of  former 
assessors,  who  allege  that  they  are  acquainted  with  the  respondent, 
but  have  not  received  any  information  that  she  was  seized  of  an 
interest  in  real  property  subject  to  assessment.  The  appellant 
swears  that  he  has  examined  the  records  of  the  office  of  the  county 
derk  of  Greene  county  and  does  not  find  any  deed  or  instrument 
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recorded  in  such  office  conveying  to  her  an;  interest  in  taxable  real 
property  in  the  district 

It  ia  established  on  behalf  of  the  respondent  that  she  is  twenty- 
one  years  of  age  and  has  been  a  resident  of  the  school  district  for 
fifteen  years  last  past.  She  also  alleges,  and  supports  such  allega- 
tion by  afBdavits  attached  to  her  answer,  that  on  the  8th  day  (kC 
May,  1916,  she  became  seized  and  possessed  of  an  undivided  (me- 
third  interest  in  certain  real  estate  situated  in  said  school  district 
by  a  deed  bearing  date  on  said  day  and  executed  by  Frank  O. 
Van  Loan  and  Edwin  C.  Van  Loan.  A  copy  of  the  deed  is  sub- 
mitted vith  the  answer.  Respondent  insists  that  by  reason  of  her 
owner^ip  of  an  interest  in  real  property  in  such  district  which 
is  liable  to  taxation  for  school  purposes,  she  was  entitled  to  vote 
at  such  meeting  and  was  eligible  to  election  to  the  office  of  mem- 
ber of  the  board  of  education. 

No  reply  has  been  served;  the  positive  all^ations  of  the 
respondent  as  to  her  ownership  of  real  property  in  the  district 
are  not  contradicted.  It  must  be  ruled,  therefore,  that  Laura 
M,  8.  Van  Loan  was  duly  elected  as  a  member  of  the  board  of 
educati<m  of  bu<^  district  and  is  entitled  to  hold  such  (Aoe. 


The  appeal  herein  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Mbs.  Frbd  H.  Alvobd  from  a 
Determination  of  the  State  Teachers'  Retirement  Fund  Board, 
Rejecting  Her  Application  for  Retirement 

Case  No.  326 

(Decided  Aagiut  IS,  1910) 

Actlim  of  State  TMchers'  Betixement  limd  Board  ntaaditni. 

After  tbe  appeal  of  Hn.  Fred  H.  Alvord  from  the  action  of  the  Retire- 
ment  Board  had  been  filed,  that  board  reconsidered  its  action  in  refusing 
her  application  for  an  annuity,  and,  theretore>  any  further  eonsideration 
of  the  appeal  ii  unneceisary. 
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William  D.  Tuttlft,  attorney  for  appellant. 

FiiTBOAiT,  Deputy  Conuniseioner. —  It  appearing  l^iat  subse- 
quent to  the  date  of  the  filing  of  the  appeal  herein  the  State 
Teachers'  Retirement  Fund  Board  has  reconsidered  the  applica- 
tion of  Mrs.  Fred  H.  Alvord  for  retirement  from  service  aa  a 
teacher,  with  an  annuity,  and  has  rescinded  its  former  action 
rejecting  her  said  application,  and  has  granted  to  Mrs.  Alvord 
an  annuity  dating  from  August  1,  1&16,  thereby  rendering 
unnecessary  the  further  prosecution  of  this  appeal; 

Now,  therefore,  for  the  reason  above  assigned  the  appeal  ia 
dismissed. 


In  the  Matter  of  the  Appeal  of  Ethbl  M,  Gorokb  fnsn  a  Deci- 
sion of  Hehrt  p.  Emebson,  Superintendent  of  Education  of 
the  City  trf  Buffalo 

Case  No.  316 

(Decided  Anpist  18,  IQIS) 

The  pDlIe;  of  the  LtgMAtiiit  In  enacting  dlffennt  l«ws  for  tite  Mreial  dtiei 
to  repiUte  the  tennie  end  itirtmifi  of  teachen  therain,  cannot  be  qnes- 
tioned  by  the  Commiieionet. 

Ethel  M.  Conger,  the  appellant,  graduated  from  the  Buffalo  State  Nonnal 
School  in  1909  and  holds  a  normal  school  diploma.  After  teaching  in 
the  Buffalo  lehools  for  sometime  she  received  a  certiAcate  under  the  city 
ordinances  and  in  1013  another  certificate,  known  as  No.  3  under  snch 
ordinances  was  issued  to  her,  under  which  she  continued  to  teach  as 
assistant  teacher.  This  certificate  was  in  effect  a  contract.  On  Mardt  13, 
1916,  she  was  suspended  under  charges  by  Superintendent  Henry  P. 
Emerson  for  alleged  misconduct,  insubordination  and  deceit  in  office.  The 
charges  against  her  were  based  upon  the  fact  that  the  appellant,  who  wa^ 
formerly  Mfu  Ethel  M.  Torrance  had  married  one  Frank  R.  Conger,  in 
violation  of  section  61  of  her  contract  and  that  she  had  signed  receipts 
for  her  salary  subsequent  to  her  marriage  under  the  name  of  Torrance, 
whereas  her  legal  name  was  Conger.  Btld,  that  the  applicant  had  entered 
upon  her  contract  of  employment  with  lull  knowledge  of  the  provisions 
therein  that  "upon  the  marriage  of  any  female  teacher,  her  place  shall 
thereupon  become  vacant,"  and  therefore  that  her  dismissal  was  regular 
and  must  be  suetained.    Appeal  dismisaed. 
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Williamfi,  Minard  &  Howell,  attorneys  for  appeUant 
William  S.  Ranii,  cotporation  ooanael,  attorney  for  respondent. 

FiNi^T,  CommisBioner. —  The  appelkot,  Ethel  H.  Conger,  is 
the  holder  of  a  normal  school  diploma,  having  graduated  frcan  the 
Buffalo  State  Kormal  School  in  1909.  She  waa  employed  for  a 
probationaty  period  of  six  months  in  the  publio  schools  of  the 
ci^  of  Buffalo,  from  September  11,  1911,  and  she  continued  in 
such  employment  until  March  5,  1912.  At  that  time  a  certificate 
designated  in  the  ordinances  of  the  common  council  of  the  city 
of  Buffalo  as  certificate  Xo.  2  was  issued  to  her,  under  which 
she  waa  employed  as  a  teacher  until  June  30,  1913,  when  cer- 
tificate Na  3,  under  such  ordinance,  was  issued  to  her,  pursuant 
to  which  she  continued  in  her  employment  aa  an  assistant  teacher. 

Such  certificate  was  in  the  nature  of  a  contract,  and  reads  as 
follows : 

"  Department  of  Public  Instruction ;  Certificate  No.  3,  Buffalo, 
N.  Y.,  June  30,  1913.  This  is  to  certify  that  Ethel  M.  Torrance 
is  hweby  regularly  and  permanently  employed  as  assistant  teacher 
in  School  58,  subject  to  ronoval  according  to  law  or  ordinance, 
and  also  subject  to  the  duties  and  liabilities  prescribed  in  the  laws 
and  ordinances  for  the  regulation  of  the  public  schools,  which  are 
now  in  force  or  which  may  hereafter  be  adopted;  and  also  sub- 
ject to  transfer  fnMU  one  school  to  another  and  to  the  further 
orders  and  directicms  of  the  Superintendent  of  Education  per- 
taining to  the  conduct  and  management  of  the  schools." 

The  appellant  continued  in  the  position  until  March  10,  1916, 
when  she  was  suspended  by  the  supwintendent,  Henry  P.  Emer- 
son, pending  the  determination  of  charges  preferred  against  her, 
on  March  13,  1916.  Such  charges  were  to  the  effect  that  2drs. 
Ethel  M.  Conger,  formerly  Hiss  Ethel  M.  Torrance,  was  guilty  of 
misconduct,  insubordination  and  deceit  in  office  in  the  following 
particulars : 

"  First.  That  on  or  about  July  3,  1915,  Mrs.  Frank  R.  Conger, 
formerly  Hiss  Etbri  H.  Torrance,  a  female  teacher  in  the  Depart- 
ment of  Public  Instruction  o£  the  Ci^  of  Buffalo,  was  married 
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and  remained  married  to  the  date  of  the  filing  of  these  diargea, 
but  continued  in  euch  serrioe  as  Buch  teacher,  in  violation  of  Se&- 
tion  51  of  Chapter  XIV  of  the  Ordinances  of  auch  city,  which 
was  in  force  at  the  time  of  such  marriage,  is  still  in  full  force  and 
effect,  and  provides  as  follows :  '  Sec.  61,  Upon  the  marriage  of 
any  female  teacher,  her  place  diall  thereupon  become  vacant.' 

"  Second.  That  the  said  Mrs.  Frank  R.  Conger  as  such  teacher 
married  while  in  said  service  of  the  Department  of  Public  Instruc- 
tion, and  withheld  the  knowledge  of  such  marriage  fron  the 
Superintendent  of  Education,  and  other  school  and  city  author- 
ities, but  ccmtinued  to  demand  and  receive  hear  salary  from  the 
city  of  Buffalo  as  such  teacher. 

"  Third.  That  on  or  about  September  23,  1915,  and  on  numer- 
ous occasions  since  then,  and  up  to  the  time  of  the  filing  of  these 
chaises,  said  Mrs.  Frank  E.  Conger  has  received  and  receipted 
for  salary  warrants  drawn  in  favor  of  E.  M.  Torrance  or  Ethd 
M.  Torrance,  as  or  in  the  name  of  E.  M.  Torrance  or  Ethel  M. 
Torranc*,  whereas  her  name  was  Mrs.  Frank  R  Conger,  or  Etiiel 
M.  Conger." 

A  hearing  on  such  charges  was  held  before  the  auperintendent 
of  education  on  March  18  and  21,  1916,  and  a  decision  was  ren- 
dered by  the  superintendent  on  March  23,  1816,  and  approved  by 
the  mayor  as  provided  by  the  city  charter,  dismissing  the  appel- 
lant from  the  service  of  the  department  of  public  inBtruotion. 
The  superintendent  decided  that  the  appellant  was  guil^  of  mis- 
oonduct,  insubordination  and  deceit  in  office,  in  that  she  ctHituit- 
ued  in  the  service  after  her  marriage  in  violation  of  the  ordinanoe 
referred  to  in  the  charges,  and  that  she  withheld  knowledge  of 
such  marriage  from  the  school  authorities  and  continued  in  the 
service  and  received  compensation  under  her  name  as  an  unmai^ 
ried  woman.  The  appeal  is  brought  from  her  dismissal  and  she 
requests  that  she  be  reinstated  in  her  position  as  a  teacher  in  the 
public  schools  of  the  city. 

The  marriage  of  the  appellant,  subsequent  to  hear  employment 
as  an  assistant  teacher  under  the  certificate  issued  to  her  June  30, 
1913,  is  admitted.  As  set  forth  in  the  chaises  against  appellant, 
section  51  of  chapter  X.IY  of  the  ordinances  of  the  cit^  of  Buffalo 


Pdr,yGOOgIe 


OovoxB  V.  Ehsbsoit  619 

Bdiuwtian  Dep«rt>HBt 

proridee  that  "Upcm  the  marriage  of  any  female  teadier,  her 
place  ahall  thereupon  become  vacant"  Appellant  aoc^ted 
employment  in  the  school  system  of  the  city  subject  to  the  condi- 
tions prescribed  in  this  8eoti<m  of  the  oify  ordinances  which  were 
in  effect  at  the  time  she  was  given  pOTmanent  employment  as  a 
teacher  and  have  been  in  force  ever  since;  The  certificate  or 
contract  nnder  which  the  aj^llant  was  empl<^ed  expressly  pro- 
vides that  such  employee  is  "  sabject  to  removal  according  to 
law  or  ordinance,  and  also  subject  to  the  duties  and  liabilities  pre- 
soribed  in  the  laws  and  ordinances  for  ^e  regulation  of  the  pub- 
lic schools,  which  are  now  in  frace  or  which  may  hereafter  be 
ad(^ed." 

The  former  charter  of  the  city  of  Buffalo,  which  was  in  effect 
when  the  appellant  was  dismissed,  provided  that  "  The  city  has 
ipowet  to  establish,  maintain  and  r^ulate  public  schools."  See 
Laws  of  1891,  chap.  105,  §  224.  The  l^ielative  power  of  liie 
city  was,  under  such  charter,  vested  in  the  common  conncU,  which 
had  the  power  to  enact  ordinances  "not  inoonsistent  with  tbe 
laws  of  the  State,  that  shall  be  deemed  expedient  for  *  *  * 
the  exercise  of  its  corporate  powers  and  the  performance  of  Its 
corporate  duties."  Id.,  §§  4,  17,  subd.  11.  The  snperint«ndeut 
of  education  is  the  head  of  the  department  of  public  instruction 
and  the  teachers  therein  are  sabjeot  to  his  orders  and  directions. 
He  is  required  to  hire  all  teachers  "  for  the  period  of  time,  and 
at  the  cfHnpensation,  and  upon  the  terms  and  oonditims  pro- 
vided by  ordinanca"  He  is  authorized  to  "  suspemd,  and  for 
cause,  and  after  a  hearing,  with  the  concurrence  of  the  mayor, 
dismiss  any  teacher."  Id.,  §  330,  as  amd.  fay  Laws  of  1906,  chap. 
109. 

Fall  and  explicit  power  was  conferred  under  the  above  pro- 
Visions  of  the  charter,  upon  the  otnnmon  council,  to  enact  ordi- 
nances prescribing  the  tenure  of  teachers  in  the  public  schools 
and  the  conditi(nis  under  which  their  employment  should  con- 
tinue. The  superintendnit  of  education  must  be  controlled  in 
the  determination  of  what  coustitutee  sufficient  cause  for  dismis- 
sal by  the  ordinances  of  the  oitj*. 

There  is  no  restriction  or  limitation  prescribed  1^  statute  upon 
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the  cause  of  dismusal  In  this  reepeot  iho  Buffalo  charter  differs 
from  the  ptovisicmB  o{  the  New  York  city  charter,  which  were 
under  consideration  in  the  Matter  of  the  Appeal  of  Feixott<^  4 
State  Dept.  Eept.  696,  in  which  the  ooncltuion  wu  reached  that 
if  it  ia  to  he  held  that  married  women  teachers  Bhonld  ipso  facto 
end  tiieir  service  npou  matami^,  it  can  be  made  possible  only 
through  legislation  amemding  the  New  York  d^  charter  so  as  tc 
provide  for  the  dismissal  of  a  teacher  because  of  marriagei  Such 
charter  provides  iot  dismissal  beoaase  of  "  gross  misconduct, 
insubordination,  neglect  of  duty  at  general  inefficiency."  The 
Court  oi  Appeals  held,  under  ibis  provision  of  the  charter,  that  a 
by-law  of  the  board  which  provided  that  should  a  franale  teacher 
marry,  her  place  shall  thereupon  become  vacant,  was  void,  because 
marriage  was  not  legally  included  under  any  one  or  more  of  the 
four  specific  and  ezcluaive  causes  for  dismissal  prescribed  in  the 
statute.    See  Murphy  v.  Board  of  Education,  177  N.  Y.  494. 

It  is  insisted  that  in  the  absence  of  specificaticHi  of  causes  for 
dismissal  in  the  charter  itself,  the  provisions  of  secticn  565  of  the 
Education  Law  apply,  which  are  as  follows :  "  No  teacher  ^lall 
be  removed  during  a  term  of  onploymeut  unless  for  n^ect  of 
duty,  incapaci^  to  teach,  immoral  conduct  or  other  reason  which, 
when  appealed  to  the  Commissioner  of  Education,  diall  be  held 
by  him  sufficient  cause  for  such  dismiasal"  This  section  has 
always  been  held  to  apply  to  teachers  employed  in  the  schools  of 
oitiee  and  districts  where  no  provision  was  made  for  ih^r  dis- 
misal  by  special  or  local  act  If  the  schools  of  a  city  are  admin- 
iBtM«d  under  die  pToviBi<His  of  a  special  act,  and  such  act  confers 
upcm  school  authorities  the  power  to  dismiss  teachers,  such  provi- 
sions supersede  the  provisions  of  the  general  law  and  control  such 
dismissal. 

The  power  to  impose  by  ordinanoe  the  terms  and  c(Hidit)0n8 
under  which  teachers  shall  be  employed  must  neoessarily  indude 
the  power  to  provide  for  the  termination  of  the  employment  under 
conditions  deemed  appropriate  by  tiie  common  council.  The  com- 
mon council  ther^ore  had,  under  the  city  charter,  authority  to 
enact  the  ordinance  providing  that  the  employment  of  a  woman 
teacher  should  terminate  upon  her  marriage. 
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The  wisdom  erf  the  poU<rjr  adopted  by  the  Legiskture  in  enact- 
ing different  Uwb  for  the  several  oiti^  to  regulate  the  tenure  and 
diamiasal  of  teachers  therein,  may  not  be  considered  in  this  pro- 
ceeding. Nor  may  the  Commissioner  of  Education,  even  though 
his  view  does  not  accord  with  the  practice  because  of  which  this 
appeal  was  made,  let  hia  view  of  the  soundness  or  unsoundness  of 
this  policy  affect  his  determination  in  this  case.  The  appellant 
entered  into  contract  with  full  knowledge  of  this  condition  of  long 
prescription  by  and  sanction  of  the  body  specifically  empowered 
by  the  Legislature.  The  decision  is  determined  solely  by  the  fact 
of  tlie  breach  of  the  ctmtraot  by  the  appellant. 

The  policy  above  n^eired  to  having  been  duly  adopted,  it  must 
be  regarded  aa  otaitrolling  until  the  Legislature  modifies  it  or 
the  common  council  amends  its  ordinance.  The  procedure  under 
which  a|^>eUant  was  dismiaBed  irota  ihe  teaching  service  of  the 
city  oC  Buffalo  was  regular  and  in  confonuity  to  statute  and 
must  be  sustained. 

The  appeal  herein  is  diraniseed. 


In  the  Matter  of  the  Appeal  of  Asthub  G.  Ehbliho  from  the 
Proceedings  of  the  Annual  District  Meeting  Held  in  District 
No.  7,  Town  of  Wheatland,  Monroe  County,  May  3,  1816 

Case  No.  827 

(DMidei  Angnit  18,  I91«) 

This  appul  li  from  tbs  iadand  nnlt  of  aa  riactloa  of  tnutae  teeatise  ti 
wptditA  In^nlaiitlca. 

Arthur  0.  Embling,  a  qnaUiled  elector  of  dUtrict  No.  7,  town  of  Wheat- 
land, Monroa  county,  appealed  from  the  alleged  election  of  George  Pisher 
at  Khool  truitee.  Afidarita  were  Died  bj  the  eaid  Qeorge  Fisher,  who 
acted  sa  ehalrman;  Charlei  Farmer,  who  aerred  at  one  of  the  tellen,  and 
Junes  Fisher,  a  qualified  elector  of  the  diitrict,  denying  many  of  the 
matcrikl  allegations  made  by  the  petitioner.  The  appeal  wm  diemiesed 
for  the  fallnre  of  appellant  to  ihow  afflrmatlTely  the  disqualification  of 
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Ocorge  Ftiher,  who  aerved  m  trustee,  or  either  wm  tiiere  fraud  ar  intimi- 
■  dation  kt  tlie  election.  Seld,  that  reepondent  George  Fisher  wae  the 
choice  of  a  mibBtaatiml  majority  of  the  quaJifled  elector!  at  the  meeting, 
and  that  the  irr^fularitiea  complained  of  would  not  juatlfj  aetting  aside 
their  wiU.    Appeal  dismissed. 

Ponjth  Brothen,  attomer^B  for  respondent 

FiHBQAW,  Deputy  Conuniaflioiier. —  Arthur  G.  Embling,  a 
qualified  elector  of  district  No.  7,  town  of  Wheatland^  Monroe 
county,  appeals  from  tlie  election  of  a  trustee  by  tlie  annual  meet- 
ing held  in  such  district  on  May  2,  1916.  The  appellant  allegee 
that  the  chairman  was  not  a  legal  voter  in  said  district;  that  the 
manner  of  balloting  and  collecting  the  ballots  was  irr^nlar,  in 
that  the  tellers  vent  about  the  room  and  collected  the  ballots  in 
their  hands  and  did  not  call  the  names  of  the  toIots  to  the  cleric, 
and  that  one  of  the  tellers  could  not  see  to  read  the  baUots;  and 
that  there  was  an  error  in  the  counting  of  the  ballots  for  the  reason 
that  seven  persons  who  signed  the  affidavit  annexed  to  ihe  petition 
on  appeal  voted  for  Fred  G.  Smith  for  trustee,  whereas  but  five 
votes  wen  reported  as  cast  for  him.  It  appears  that  seventeen 
ballots  were  cast  for  the  several  candidates  for  the  office  of  trua- 
tee,  of  which  the  respondent  Fisher  received  eleven,  Fred  Q. 
Smith,  five,  and  Peter  Ejegal,  one. 

The  respondent,  George  Fisher,  who  was  chairman  of  Qm  meet- 
ing and  was  declared  elected  as  trustee,  Charles  Farmer,  one  of 
the  tellers  at  said  meeting,  and  James  Fisher,  a  qualified  elector 
of  the  district,  who  was  present  at  the  meeting  submit  affidavits 
denying  many  of  the  material  allegations  of  the  petition.  It  is 
positively  asserted  that  the  respondent  Fisher  is  a  resident  of  the 
district  and  qualified  to  vote  at  school  meetings  therein.  The 
appellant  fails  to  show  affirmatively  that  Fisher  was  not  qualified 
to  hold  the  office  of  trustee,  and  in  the  absence  of  proof  to  this 
efiFect,  it  must  he  held  that  he  is  l^ally  qualified  to  act  as  trustee 
of  the  district. 

It  is  apparent  from  the  papers  in  the  case  that  there  were  many 
irregularities  and  defects  in  the  conduct  of  the  election.    It  is  not 
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proven  by  affidavit  or  otherwiae  that  persons  voted  for  the  buo- 
eessful  candidate  who  had  no  right  to  vote  at  the  meeting,  nor  is 
it  shown  by  competent  proof  that  the  candidate  or  bis  supporters 
were  guilty  of  fraud  or  intimidation  at  the  election.  So  far  ta 
may  be  gathered  from  the  admitted  facts  in  the  caae,  the  respond- 
ent was  the  choice  of  a  substantial  majority  of  the  qualified  elec- 
tors present  at  the  meeting,  for  the  office  of  trustee.  The  irregu- 
larities complained  of  are  not  of  sufficient  importance  to  justify 
setting  aside  the  will  of  a  majority  of  the  electors  present  at  the 
meeting.  Assuming  that  the  seven  votes  claimed  to  have  "been 
cast  for  Fred  Or.  Smith  were  in  fact  cast  for  him,  the  respondent, 
George  Fisher,  would  still  have  received  a  majority  of  the  votes 
cast  at  said  meeting.  An  election  will  not  be  ordinarily  disturbed 
where  the  ill^al  votes  claimed  to  have  been  oast  would  not  have 
changed  the  result  of  the  election. 


In  the  Uatter  of  tlie  Appeal  of  Daniel  Flasdbbs  from  the 
Refusal  of  the  Board  of  Edneation  of  Union  Free  School  Dis- 
trict No.  1,  Town  of  Harrietatown,  Franklin  County,  to  Estab- 
lish a  Branch  Sdiool  at  Follensbee  Pond  in  Said  District 

Case  No.  328 

(Decidad  Anguit  18,  ISIS) 

Under  the  *atlioTit7  of  Ot  Sheiman  caia  decided  by  ConunlHiDnar  Dnper,  a 
bi&nch  uhool  conld  not  be  eaUliliBlied  merely  for  tbe  bNieflt  of  the 
■ppelUnt'i  children. 

The  appellant  la  a  reafdent  of  diatrict  No.  I  of  the  town  of  Hairleta- 
tomi,  Franklin  county,  uld  ia  employed  by  one  Barbour  on  a  large  tract 
of  land  near  Pollenabee  pond  in  that  district.  He  haa  two  children,  dgfat 
and  twelve  yeari  of  age,  reapectively,  and  a  fifteen-year-old  nephew  also 
reaidea  with  him.  The  only  achool  in  the  district  ia  by  road,  ft  diatance 
of  twenty  milea  from  hia  residence,  but  the  diatance  in  a  direct  line 
through  the  woods  and  acroea  a  river  is  five  and  one-half  miles.  There 
ia  no  road  through  the  wooda  nor  bridge  across  the  river.  The  croasing 
muat  be  made  by  boat  or,  in  the  winter,  on  the  ice.  Petitioner  has 
requeated  the  establislunent  of  a  branch  school  at  Follensbee  pond  for 
the  benefit  of  the  three  children  under  hia  care,  but  the  board  baa  rafusad 
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to  complj  wiUi  hti  requMt.  Beld,  that  the  action  of  the  board  Is  in 
conformity  with  the  doctrine  in  tha  case  of  the  appeal  of  Franic  Sherman. 
decided  by  Commissiooer  Draper  in  1909  in  a  similar  application  for  a 
branch  ichool  in  dietrict  No.  1,  town  of  Caroga,  Fulton  county.  Beld, 
that  the  decision  of  CommiBsioner  Draper  in  the  Shemxan  case  ia  con- 
trolling, and  that,  unlesg  the  appellant  can  induce  the  board  to  aid  h'm 
in  providing  instruction  for  his  children  near  his  location,  be  will  have 
to  provide  educational  advantages  for  his  children  at  bis  own  ezpeni* 
Appeal  dismlsMd. 

Ralph  Hastinga,  attorney  for  the  petitioner. 

FiNEQAN,  Deputy  Commissioner. —  The  appellant,  Daniel 
Flanders,  ia  a  resident  of  district  No.  1  of  the  town  of  Harriets- 
town,  Franklin  county.  It  appears  that  he  is  employed  by  one 
John  E.  Barbour,  who  ia  the  owner  of  large  tracts  of  land  at  and 
near  Follenebee  pond  in  said  district,  formerly  owned  by  the 
Santa  Clara  Lumber  Company.  The  petitioner  is  the  father  of 
two  children,  one  eight  and  one  twelve  years  of  age,  and  has  also 
residing  widi  him  a  nephew  of  the  age  of  fifteen  years.  The 
school  nearest  the  residence  of  petitioner  in  the  district  is  located 
at  a  distance  of  aome  twenty  miles  by  road,  although  in  direct 
line  through  the  woods  and  across  the  river  the  distance  is  but 
five  and  one-half  miles.  There  is  no  road  constri'cfed  through 
the  woods,  nor  bridge  acioss  the  river,  and  the  cioasing  can  onlv 
be  made  hj  boat  or  on  the  ice  during  the  winter.  Petit-oner 
alleges  that  he  has  on  numerous  occasions  requested  the  board  of 
education  of  said  district  to  establish  a  branch  school  at  Follena- 
bee  pond  or  to  provide  a  teacher  for  his  children,  but  that  the 
board  has  in  each  instance  refused  to  do  anything  in  response 
to  his  request.  Petitioner  asserts  that  under  these  circomstances 
the  three  children  named  will  not  be  able  to  attend  school  or 
receive  instruction  unless  a  branch  school  is  established  and  mala- 
tained  at  Follensbee  pond. 

The  petition  herein  was  duly  served  on  the  board  of  education 
at  Saranac  Lake,  N,  Y.,  on  or  about  the  8th  day  of  April,  1916. 
No  answer  has  been  interposed  by  the  board  and  therefore  the 
facts  stated  in  the  petition  must  be  regarded  as  admitted. 

The  Education  Law  authorizes  the  establi^ment  of  temporary 
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ot  brancli  schools  in  a  school  district  as  shall  hest  accommodate 
the  children,  under  ciTCtuustances  which  are  enumerated  in  the 
statute.  In  order  that  a  branch  school  mxy  be  estahlished  it  must 
be  shown 

"  a.  That  an^  considerable  number  of  the  children  residing  -in 
a  portion  of  the  district  are  so  remote  from  the  school-house  as 
to  render  it  difficult  for  them  to  attend  school  in  such  echool'jionae 
in  indement  weather,  or; 

"  b.  That  the  school  building  is  overcrowded  and  proper  accom- 
modations are  not  afforded  all  the  children  of  the  district,  or; 

"  c.  That  for  any  other  sufficient  reason  suitable  and  proper 
school  facilities  are  not  provided  by  the  present  school  aconn- 
modations."     Education  Law,  §  275,  suhd  19. 

A  branch  school  wtU  not  ordinarily  be  required  to  be  estab- 
lished in  a  district  except  for  the  acccsnmodation  of  a'  considerable 
number  of  children.  The  appeal  of  Frank  Sherman  for  a  branch 
school  in  district  No.  1,  town  of  Caroga,  Folton  county,  decided 
by  Commissioner  Draper  in  1909  and  reported  in  Judicial 
Decisions  of  the  Department  at  page  143,  is  precisely  in  point. 

The  Commissioner  there  held :  "  It  was  not  the  purpose  of  the 
law  to  require  a  branch  school  with  a  separate  teacher  for  so  few 
children,  especially  when  they  all  belong  to  the  same  family. 
Unless  a  considerable  number  of  children  are  to  be  accommodated 
by  the  school  it  should  not  be  established  notwithstanding  the 
remoteness  of  the  children  and  the  hardships  to  be  endured  by 
them  in  reaching  the  main  scbool-^ouse.  The  children  of  the 
petitioner  are  entitled  to  the  benefits  of  the  school  in  the  district, 
but  ihe  trustee  may  not  be  compelled  to  take  the  school  to  their 
door.  There  ia  also  a  parental  obligation  resting  upon  the  ped- 
tioner  to  give  his  children  educational  advantages.  He  should 
not  be  permitted  to  shift  this  burden  upon  his  neighbors.  If 
his  bnsinees  tabee  him  into  a  remote  district  and  his  family  goes 
with  him,  his  children  must  either  suffer  the  hardship  of  attend- 
ing a  school  located  a  long  distance  from  their  homi,  or  must  be 
given  equivalent  instruction  at  home.  When  other  families  go 
into  the  same  remote  district  where  the  petitioner  now  resides 
so  that  a  considerable  number  of  children  would  be  accommodated 
Staib  Own,  Ebpt.—  Vol.  8       40 
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by  the  establishment  of  a  branch  school,  then  tbe  trustee  maj 
reasonably  be  required  to  establish  such  school.  It  is  not  neces- 
sary for  a  determination  of  this  appeal  to  decide  what  number 
would  be  a  '  considerahle  number,'  ■within  tbe  meaning  of  the 
statute.    Neither  three  nor  five  is  sufficient." 

The  facta  which  are  set  forth  in  the  petition  on  appeal  now 
before  me  are  substantially  the  same  as  those  which  were  shown 
to  exist  in  the  Sherman  case  above  referred  to,  and  tbe  reasoning 
and  decision  of  Commissioner  Draper  in  that  case  must  control 
the  determination  of  this  appeal.  The  statute  providing  for  the 
establishment  of  a  branch  school  may  not  be  consti-ued,  in  view 
of  such  decision,  as  authorizing  an  order  directing  the  respondent 
board  of  education  to  employ  a  teacher  and  maintain  a  school  for 
tbe  benefit  of  the  appellant's  children.  Unless  the  appellant  may 
induce  the  respondent  board  to  aid  him  in  providing  instruction 
for  his  children  in  tbe  vicinity  of  the  place  where  his  businet^H 
has  required  him  to  locate,  it  will  be  incumbent  upon  him  to 
provide  educational    advantages  for  his  children  at  his  own 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Charges  Against  E.  D.  Buboh,  Bjbhbt  D. 
Ebixooo,  Mebbitt  B.  Lamos,  Aethtir  Stastow  and  Howabd 
Hanmbb,  Members  of  the  Board  of  Education  of  Union  Free 
8cliool  District  No.  1,  Town  of  Long  Lake,  Hamilton  County 

Case  No.  330 

(Decided  Septcmtar  7,  Ifllfl) 

SxtnTasAnce  In  tlie  conduct  of  district  afEain,  nnjtist  pi«f«i«nca  Bhown  fa  tbo 
emplayinent  of  memberi  of  the  tnisteea*  own  famlliea  iy  the  board  of 
edncatlon  and  a  clear  intention  to  defraud  the  district  manlfeitod  b; 
'  Certain  acta  are  Bnfficient  to  leqniie  the  lemoval  of  the  tnutOM  giUXtf 

•  Hie  respondenU  at  the  time  the  chargei  van  preferred  against  tbem 
oonatltnted  tbo  Iward  of  education  of  Union  Free  Scliool  Dietrict  Na  1, 
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in  the  town  of  Long  Lake,  Hamilt«n  county.  As  a  result  of  invcHtigatioiid 
bj  officers  of  the  department  remoTftl  proceedings  were  bruuglit  against 
the  tnembera  of  such  board  and  an  order  to  show  cause  why  they  should 
not  be  remored  \vae  eerred  upon  them  personally.  No  defense  has  been 
interposed  to  the  charges,  the  respondentH  appeared  individually  and 
infoimally  by  attorney  and  the  secretary  of  the  board  having  been  duly 
summoned  produced  the  books  and  papers  ol  the  district  showing  the 
flnancial  transactions  and  the  minutes  of  their  meetings  vrithin  the  period 
referred  to  and  subsequent  to  the  charges,  and  as  a  result  of  the  investiga- 
tions it  was  fonnd  that  the  membera  of  the  board  hod  controlled  tlie 
selection  of  their  successors  by  a  system  of  Individual  resignation  of  each 
one  of  the  members  in  turn,  and  as  each  resignation  was  adopted  the 
successor  of  the  trustee  resigned  was  elected  by  those  still  on  the  board; 
this  scheme  was  designed  to  place  in  the  board  members  who  would  I>e 
inclined  to  continue  the  existing  policy  and  would  not  disturb  existing 
conditions. 

Moreover,  the  board  had  been  moat  extravagant  in  handling  the  finan- 
cial affairs  of  the  district  and  had  employed  one  of  the  members  as 
medical  inspector  and  another  of  its  members  to  take  the  school  census 
of  the  district  and  had  employed  the  wives  of  three  different  members  of 
the  board  as  janitors  of  branch  schools,  and  the  wife  of  the  president 
of  the  board  as  teacher  at  an  annual  compensation  of  $1,200.  Beld,  that 
the  evidence  was  ample  to  establish  misconduct  on  the  part  of  the  defend- 
ants and  their  intentions  to  defraud  the  district  and  that  the  respondents 
Burch,  Kellogg,  Lamos  and  Howard  Hanmer  be  removed  as  members  of 
•uch  board. 

FiKLBT,  Commissioner. —  The  respondents,  E.  D.  Burch, 
Henry  D.  Kellogg,  Merritt  B.  Lamoa,  Arthur  Stanton,  and 
Howard  Hanmer,  constituted,  at  the  time  ehargea  were  preferred 
against  than,  the  board  of  education  of  Union  Free  Sdiool  Dia- 
trict  No.  1,  town  of  Long  Lake,  Hamilton  county.  As  a  result  of 
inveetigations  made  by  officers  and  employees  of  this  Depart- 
ment, certain  reports  and  records  on  file  therein  and  other 
information  received  thereat,  removal  proceedings  were  insti- 
tuted against  the  members  of  such  boards.  A  specification  of  the 
charges  against  such  members  was  duly  served  upon  each  of  them 
and  they  were  directed  to  appear  before  the  Commissioner  of 
Education  at  his  office  in  the  city  of  Albany,  on  the  29th  day  of 
June,  1916,  to  show  cause  why  they  should  not  be  removed  from 
their  ofBco  as  members  of  such  board.  The  hearing  of  said 
chaises  was  adjourned  to  the  11th  day  of  July,  1916. 

The  respcmdents  have  not  presented  a  defense  to  Ihe  charges . 
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preferred  againat  them.  They  have  no^  individually  or  as  a 
board,  denied  the  alle^tions  contained  in  the  specification  of 
ohaxgeB  served  upon  them.  They  appeared  informally  on  the 
adjourned  date  by  attorney,  and  Oliver  £dl<^,  secretary  of  the 
board,  having  been  duly  summoned,  appeared  with  the  books  and 
papers  of  the  district,  including,  among  other  things,  tJie  records 
of  receipts  and  expenditures  of  moneiyB  and  the  minutes  of  the 
meetings  of  the  board,  covering  the  periods  referred  to  in  the 
specificatjon  of  charges. 

The  minutes  of  the  proceedings  al  the  board  of  education  show 
that  at  meetings  of  the  board,  held  on  July  ^ghth,  tenth  and 
eleventh,  each  of  the  respondents  presented  a  separata  resignation 
which  was  accepted  by  the  board.  Each  resignation  was  accepted 
separately  by  the  other  members  of  the  board  and  at  the  same  time 
a  person  was  designated  to  fill  auch  vacant^.  Each  person  a^ 
designated  entered  immediately  upon  the  performance  of  his 
duties  as  a  member  of  the  board  and  when  the  resignation  of  each 
of  the  other  members  was  accepted  he  participated  in  the  election 
of  a  person  to  fill  the  vacancy.  As  a  result  of  this  arrangement 
the  respondents  and  the  persons  designated  l^  diem  to  fill 
vacancies  caused  by  their  resignations  were  able  to  control  the 
selection  of  their  successors.  It  was  the  obvious  porpose  of  the 
respondents  to  forestall  an  adverse  decision  wbidi  might  result 
in  leaving  the  matter  of  the  selection  of  tb«r  successors  in  hands 
otiier  than  their  own.  The  scheme  adopted  by  the  respondents 
was  designed  peculiarly  to  permit  them  to  designate  perscms  as 
members  of  the  board  who  would  be  inclined  to  continue  their 
policies  and  would  not  be  disposed  to  disturb  existing  oonditicHis 
wMoh  had  proven  so  beneficial  to  them. 

This  situation  renders  necessary  the  primary  determination  as 
to  the  validity  of  sudi  resignationa  The  method  adopted  by  the 
respondents  in  forcing  upon  the  district  persons  of  their  own 
choice  as  members  of  the  board  is  reprehensiWe  and  every  reason- 
able LDtcmdment  against  the  validity  of  the  resignations  must  be 
taken.  In  determining  their  validity  the  statute  must  be  ctm- 
Btrued  strictly  to  compel  full  compliance  with  its  provisions. 
.  Section  231  of  the  Education  Law  is  as  follows:  "A  school  dis- 


Pdr,yGOOgIe 


MaTTBB  OT  ChABGBS  AQAinST  BUBOK  629 

Xdocktion  Department 

trict  (^Scw  may  reMgn  to  a  diBtrict  meeting.  Such  officer  shall 
also  be  deeoLed  to  have  resigned  if  he  files  a  written  resignatiaa 
with  the  school  commissioner  of  his  district  and  such  comnua- 
sioner  endorsee  thereon  his  approval  and  filee  the  same  with  the 
district  clerk." 

This  section  applies  to  trustees  of  school  districts  and  mem- 
bers of  boards  of  education  of  union  free  school  districts.  It  is 
the  only  method  prescribed  hj  the  statute  for  the  resignation  of 
BDcli  officers.  A  vacanoj  does  not  exist  in  either  of  such  offices 
unless  the  officer  leeigns  to  a  district  meeting  or  files  a  written 
resignatifni  with  the  district  superintendent,  in  which  case,  to  be 
effective,  the  resignatirai  must  be  endorsed  by  him  and  be  subse- 
quently filed  in  the  office  of  the  derk  of  the  district  It  has  been 
ruled  by  this  Department  that  the  reeignation  of  a  member  of  a 
board  of  education,  to  be  effective,  must  be  accepted  by  the  district 
superintendent.  In  the  case  o|  the  Matter  of  the  Appeal  of 
Winne  et  al.  fnan  tiie  action  of  Uie  Board  of  Educaticm  of  Union 
Free  School  District  No.  1,  Cherry  Valley,  Otsego  county 
(decided  by  Commissioner  Draper,  December  17,  1912,  and 
reported  in  1  State  Dept.  Kept  399)  it  was  said:  "After 
taking  office  a  trustee  may  resign,  and  if  his  resignation  is 
accepted  by  the  district  superintendent  his  office  becomes  vacant ; 
if  SDch  reeignaticm  is  not  accepted  he  must  be  deemed  a  tmstee 
and  be  recognized  as  such  until  removed  in  proper  proceedings 
before  the  Ctammssioner  of  Education  for  wilful  neglect  of  duty." 

The  attempted  resignations  of  the  respondents  to  the  board  of 
education  at  spedal  meetings  called  for  the  purpose  immediately 
prior  to  the  date  appointed  for  a  hearing  of  the  charges  against 
them  did  not  (n«ate  vaoanoiea  in  their  c^ces  and  they  must  be 
regarded  as  continuing  in  office  until  removed  by  order  of  die 
Conunissioner  of  Education  in  proceedings  duly  instituted  against 
them.  The  persons  appointed  to  fill  the  alleged  vacantnee  were 
not  appointed  legally  and  they  have  no  standing  as  membets  of 
the  board.  The  attempted  retirement  from  thar  offices  1^  the 
respondents  has  3ao  le^  effect  and  the  proceedings  against  them 
for  their  removal  mnst  be  disposed  of  on  the  merits. 

It  it  alleged  in  the  specification  of  ohazgee  Hxat  Dr.  Bnrch, 


Pdr,yGOOgIe 


State  Defabtuxnt  ICefoets 


Edocatum  Departineiit 


while  a  member  of  the  board,  was  employed  as  medical  inspector 
during  the  years  of  1913,  1914,  and  1915,  for  which  he  received 
the  annaal  compensation  of  $100 ;  and  that  during  a  portitm  of 
such  time  he  was  paid  the  sum  of  $105  in  addition  to  such  com- 
penBation  for  services  performed  in  vaccinating  the  children  of 
the  district;  and  that  during  said  years  the  board  employed  the 
reepondent,  H.  D.  Kello^,  to  take  the  school  census  of  the  dia- 
trict  for  which  service  he  was  paid,  by  order  of  the  board,  the 
sum  of  $150.  It  is  provided  by  law  that  a  trustee  shall  not  be 
personally  interested  directly  or  indirectly  in  any  contract  on 
bdialf  of  the  district,  and  that  a  8cho(d  officer  who  voluntarily 
becomes  interested  individually  either  directly  or  indirectly  in  a 
contract  to  which  the  district  is  a  party  is  guilty  of  a  misdemeanor. 
See  Education  Law,  §  285;  Penal  law,  §  1868.  The  accept- 
ance of  oompensation  by  the  said  Burch  and  Kell<^;  for  services 
rendered  by  them  constitut«6  a  violation  of  law. 

It  is  further  alleged  that  the  board  of  education  employed  a 
relative  of  the  said  Kellogg  as  secretary  of  the  board  for  the  school 
years  of  191'JH915  and  1915-1916;  and  that  for  the  year 
beginning  August  1,  1914^  the  sum  of  $150  was  paid  for  the 
service  o£  a  secretary  and  that  for  the  year  beginning  August  1, 
1915,  the  sum  of  $125  was  so  paid.  It  does  not  appear  that  there 
was  any  special  reason  for  the  payment  of  such  sums  as  compen- 
sation for  the  services  of  a  secretary.  In  comparison  with  other 
districts  of  the  same  nature  such  payments  were  excessive  and  in 
allowing  them  the  members  of  the  board  were  guilty  of  wilful 
violation  of  duty.  It  further  appears  that  Mrs.  Stanton,  the  wife 
of  the  respondent  Arthur  Stanton,  was  employed  by  the  board  as 
janitor  in  the  branch  school  of  the  district  located  at  Deoriand, 
for  the  school  year  beginning  August  1,  1915,  at  an  annual  oom- 
pensation of  $276 ;  that  for  such  year  the  board  employed  Mrs. 
Hanmer,  the  wife  of  the  respondent  Howard  Hanmer,  as  janitor 
of  the  branch  school  located  at  a  place  called  Kickerville  at  an 
annual  compensation  of  $175 :  that  for  eack  school  year  the  board 
also  employed  Mrs.  Lamog.  the  wife  of  the  respondent  Merritt  B. 
Lemos,  as  janitor  of  the  branch  school  at  Lamos  Corners,  at  an 
annual  oompensation  of  $175.     The  branch  school  at  Deerland 
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has  an  enrollmCTit  of  about  twenty.  The  braJieh  school  at  what  18 
known  aa  Kickemlle  has  an  average  school  attendance  of  lees 
than  twelva  The  branch  school  at  Lamos  Comers  has  as  average 
attendance  of  about  five  pupils.  It  doea  not  appear  that  the 
services  rendered  by  the  janitors  appointed  for  such  branch 
schools  were  different  from  those  usually  rmdered  by  janitraa 
employed  for  rural  sdioolhouses.  It  is  dear  that  the  compensa- 
tion paid  for  such  services  was  greatly  in  excees  of  the  value 
thereof. 

It  is  further  allied  in  ttie  specification  of  charges  that  the 
board  anployed  Mrs.  Mary  E.  Buroh,  the  wife  of  tiie  president, 
as  a  teadier  in  the  seventh  and  eighth  grades  for  the  school  year 
beginning  August  1,  1915,  at  an  annual  compraisation  of  $1,200. 
No  question  ia  raised  as  to  the  competency  of  Mrs.  Burch.  She 
Appears  to  be  an  efficient  and  capable  teacher.  The  record  shows 
that  there  were  only  eight  pupils  regularly  enrolled  in  the  grades 
taught  by  her.  The  amount  paid  was  nearly  double  that  paid 
for  the  services  of  other  teachers  in  the  grades,  and  was  in  excess 
of  the  salary  paid  the  preceptress  of  the  academic  department 
who  was  receiving  a  salary  above  the  average  paid  8U(di  teachers 
in  schools  of  the  grade  of  this  sdiool.  No  special  reason  appears 
why  such  excessive  oomp^isation  was  paid  to  the  wife  of  the 
premdent  of  the  board.  It  is  also  alleged  that  a  daughter  of  the 
respondent  Eellogg  was  employed  as  a  teacher  of  En^sh  and 
Latin  in  the  academic  department  and  that  she  was  paid  an  annual 
campensation  of  $900  and  was  also  employed  as  librarian  at  an 
annual  oompensation  of  $100.  This  compensation  was  also  in 
excess  of  the  oompensation  usually  paid  for  services  of  a  similar 
natureL  There  was  no  apparent  reason  for  preferring  Hiss 
Kellogg  over  the  other  teachers,  except  the  fact  that  she  was  a 
daughter  of  a  member  of  the  hoard  of  education. 

Other  matters  are  set  up  in  the  specification  of  charges  showing 
that  the  respondents  have  been  grossly  extravagant  in  the  adminis- 
traticm  of  the  affairs  of  the  district  The  assessed  valuation  of  the 
district  is  nearly  $1,000,000.  The  taxable  property  consists  for 
the  most  part  oi  unoccupied  lands  owned  by  the  State  and  by 
nonreeidentB.    The  total  expenditure  for  schotA  purposes  during 
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the  Bchool  year  ending  July  31,  1915,  was  $16,427.84,  of  which 
over  $13,000  was  raised  by  direct  tax  on  property  in  the  district 
There  were  about  120  pupils  restored  in  the  main  and 
braudi  schools  of  the  district  The  peir  capita  cost  of  Tnaintain- 
ing  such  schools  is  far  in  excess  of  that  required  in  districts  where 
there  is  a  proper  regard  for  the  finan(»al  interests  of  the  tax- 
payers. 

It  is  nnneoeasary  to  specify  further  in  detail  the  charges  of 
extravagance  against  the  respondents.  The  matters  hereinbefore 
referred  to  are  sufficiemt  to  show  that  the  reapondeots  have  con- 
tinuously and  persistently  disregarded  the  interests  of  the  dis- 
trict and  have  been  conoemed  diielly  in  obtaining  substantial 
financial  benefits  for  tiieauselves  and  those  dependent  upon  them 
or  in  whom  they  are  interested.  It  is  the  duty  of  members  of  a 
hoard  «f  education  to  use  even  greater  caie  in  the  administration 
of  the  affairs  of  the  district  than  they  would  use  in  perwnal 
business  transactions.  Useless  extravagance  of  expenditure  and 
.  unjustifiable  payment  of  excessive  compensation  for  services 
rendered  to  the  district  by  teachers  and  employees  will  be  con- 
demned in  every  case.  Where,  in  a  proceding  duly  brought,  it 
appears  that  memb^s  of  a  board  of  education  have  expended 
excessive  amounts  to  members  of  their  fsmiliee  for  the  perform- 
ance of  ordinary  services,  without  substantial  justification  there- 
for, they  will  be  deemed  guilty  of  wilful  neglect  of  duty  and  after 
due  notice  and  an  opportunity  to  defend  they  will  be  removed 
from  office. 

In  the  case  at  hand  the  eviden<»  is  am{de  to  establish  the 
misconduct  of  the  respondents.  In  the  transaction  of  the  business 
of  the  district  they  have  preferred  unjustifiably  members  of  their 
own  families.  It  appears  clearly  that  they,  with  wilful  intent  to 
defraud  the  district,  authorized  and  directed  the  payment  of 
excessive  amounts  to  their  wives,  sons  and  daughters.  The  presi- 
dent of  the  board  was  notified  by  this  Detpartment  Ihat  such 
excessive  payments  were  unjustifiable  but  notwithstanding  sudi 
notice  cimtracts  were  thereafter  made  for  the  continuance  of  such 
payments.  Upon  such  a  showing,  nothing  else  remains  but  flieir 
summary  dismissal  from  office.     The  chaiges  oi  wilful  neglect  of 
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diitj  are  sustained  and  an  order  must  be  entered  removirig  the 
respondents,  E.  D.  Bureh,  Henry  D.  "KeUogg,  Merritt  B.  Lamos 
and  Howard  Hanmer  from  their  offices  as  members  of  the  board 
of  education  of  Union  Free  School  District  No.  1,  town  of  Ixmg 
Lake,  Hamilton  county. 

Now,  therefore,  pursuant  to  the  power  conferred  upon  me  as 
Commissioner  of  Education  by  sections  95  and  309  of  the 
Education  Law, 

It  is  hereby  ordered.  That  E.  D.  Bureh,  Henry  D.  Kello^, 
Merritt  E.  Lamos  and  Howard  Hanmer,  members  of  the  boa.rd 
of  education  of  Union  Free  School  District  No.  1,  town  of  Long 
Lake,  Hamilton  county,  be  and  they  hereby  are  removed  from 
their  (^ces  as  members  of  such  board,  and  that  on  and  after  the 
date  of  tiiis  order  the  said  offices  be  and  they  hereby  are  declared 
vacant;  and 

It  is  hereby  further  ordered  that  a  special  meeting  of  the 
qualified  electors  of  sncb  district  be  held  on  Tuesday,  October  3, 
1916,  at  7:30  in  the  evening,  for  the  purpose  of  electing  as  pro- 
vided by  la.w,  duly  qualified  electors  of  such  district  to  fill  the 
vacancies  caused  by  the  removal  of  the  respondents  hereiii,  and 
that  the  clerk  of  such  district  be  and  he  hereby  is  directed  to  give 
notice  in  the  maimer  provided  by  law,  of  the  time  and  plaoe  of 
such  meeting. 
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